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CASES    IN    CHANCERY 


BEFORB    THE 


VICErCHAJ^CEJLJLOR. 


HEWES  V.  HEWES. 

X  HE  Defendants,  Balls  and  Cossar,  were  the  Execu- 
ton  and  Devisees  in  Trast  of  Joseph  Hewes,  deceased. 
On  the  S3d  of  November  1829,  they  put  in  a  joint  Ex- 
amination to  Interrogatories  which  had  been  exhibited, 
before  the  Mcater^  for  their  examination  as  to  their  Re- 
ceipts  and  Payments  in  respect  of  the  Real  and  Penso- 
nal  Estates  of  the  deceased. 

A  Motion  was  now  made,  on  BaW  behalf^  for  liberty 
to  put  in  a  forther  Examination,  by  way  of  Supplement 
to  the  joint  Examination,  the  purport  of  which  was  set 
forth  in  the  Notice.  In  support  of  the  Motion,  Balls 
made  an  Affidavit,  in  which  he  deposed  that,  in  the  Exa- 
mination put  in,  on  the  2Sd  of  November  1829,  he,  and, 
as  be  believed,  GwMir,  truly  set  forth  the  Sums  which 
had  been  received  on  account  of  the  Testator's  Estate, 
and  those  which  had  been  paid  by  each  of  them,  and 
ikaX  the  Payments  in  the  Examination,  stated  to  have 
been  made  by  the  Deponent  and  Cossar,  jointly,  was, 
so  fiir  as  the  same  consisted  of  payments  made  by  the 
Deponent,  just  and  correct,  and  he  believed  also  that 

Vol.  IV.  » 


1830: 

a  1st  }une  and 

6th  July. 

Practice. 

Befendatd. 

Supplemental 

Examination. 

Where  in  an  Ex- 
amination put 
in  by  two  Co- 
executors  it, was 
stated  that  Iheir 
Receipts  had 
been  joint,  but 
it  appeared,  by 
Amoavit,  that 
that  Statement 
was  made 
through  mistake 
and  inadvert- 
ence, and  that 
one  of  the  Exe- 
cutors had,  in 
fact,  received 
nothing,  liberty 
was  given  to  him 
to  put  in  a  Sup-  ^ 
plemental  Exa- 
mination, to 
coirect  the 
Mistake. 
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1830. 

HsWES 

V. 

Hbwes. 


ployed  both  for  the  Plaintiffs  and  for  the  Defendants,  and 
Lindsay  had  not  that  attention  paid  to  his  interest  which 
he  would  have  had,  if  he  had  employed  a  separate  Solir 
citor.  Here  one  Solicitor  was  employed  for  the  Plaintifl^ 
and  another  for  the  Defendants.  The  Examination  stateB 
the  Receipts  to  have  been  joint,  and  the  Answers  put  in 
by  these  Defendants,  corresponds  in  that  respect,  with 
the  Examination.  Is  this  Defendant  to  be  allowed  to 
contradict  both  the  Answer  and  the  Examination. 


[The  Vice-Chancellor: — ^That  ought  to  be  established, 
for  it  is  very  important.] 


The  charge  was  carried  in,  before  the  Master,  in 
February  last,  and  the  Master  charged  this  Defendant 
with  the  whole  of  the  Receipts.  He  then  took  in  his  dis- 
charge and  attempted  to  yeriiy  it,  but  failed ;  and  then 
he  applies  to  the  Court  for  liberty  to  put  in  a  further 
Examination,  and  that,  after  he  had  been  charged  for  four 
months.  Can  he  be  now  heard  to  say,  that  he  was  mis- 
taken. This  Executor  does  not  say  that  he  received  one 
Sum,  and  that  his  Co-executor  received  another,  but  that 
he  has  received  no  Sum  of  Money  whatever.  In  that 
respect  this  Case  is  unlike  Wood  v.  Lindsay.  Is  it  to  be 
endured  that  an  executor,  who  has  admitted  that  he  re- 
ceived some  Sums  of  Money,  should  be  permitted  to  say 
that  he  has  not  received  a  single  Sum.  He  has  been 
charged  by  the  Master,  and. has  submitted  to  it  for  four 
months. 

joint,  whereas  they  were,  in  fact,  several :  and,  on  the  ground 
that  the  mistake  had  arisen  from  the  same  Solicitor  being 
employed  both  by  the  Plaintiffs  and  the  Defendants,  the 
■Court  allowed  Lindsay  to  put  in  a  further  Examination  for 
ihe  puiposf  of  correcdng  the  mistake. 
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0 

'    [The  Vice-ChanceUar : — Unless  the  Answer  is  such  1830. 

88  Mr.  WUbraham  represents  it  to  be,  I  shall  grant  the 
Motbn.] 


HXWBS 

On  reference  to  the  Answer,  it  appeared  that,  though        Hewes. 
the  Receipts  were  stated  to  be  joint,  yet  there  was  not  any 
Schedule  to  the  Answer ;  and  on  this  day,  his  Honor  said  6th  July, 
that  he  should  grant  the  Motion,  the  Defendant,  Balls, 
paying,  to  the  Plaintiffs,  the  Costs  of  the  application. 


HALL  V.  LUCKUP.  ,830: 

J  14th  July. 

Ann  budding,  by  her  Will,  dated  the  7th  of     ' ^ ' 

October  1763,  gave  her  Land  at  Cottingwith,  to  her  Son,  ^^' . 

JohnDudding,  subject  as  therein  mentioned;  and,  to  _ 

her  Daughter,  Ann  Hargreaves,  all  her  Land  at  Melbum,  Testatrix  direct- 

and  her  Close  at  Horwood,  for  her  life :  and  she  also  gave  ^\r  should  as 

to  her  Daughter  the  Interest  of  200  Z.  for  her  separate  the  Rents  be- 

use ;  and  she  declared  it  to  be  her  further  will  and  came  due,  be 

mind,  that,  at  the  decease  of  her  Daughter,  the  Land  at  anionist  the 

Mdbum  and  JEtortaood  should,  as  the  Rents  became  due,  youngest  of  her 

be  equally  divided  amongst  the'youngest  of  her  Son,  fh^^go^^S^^ 
fohi  Budding*^  Children;    and  that  the  ^0/.,  if  her  four  Daughters, 

Daughter  should  leave  any  Children,  should  be  equally  (one  of  whom 

<!•  •  w&fl  hi8  eldest 

divided  amongst  them;  otherwise  that  it  should  be  divided  q\^\[^  and  a 

amongst  the  youngest  of  her  Son's  Children-;  and  she  Son,  held,  that 

directed  that,  in  case  her  Son  should  attempt  to  sell,  or  the  Daughters, 

^                                   .        ^  mcludmg  the 

cut  off  the  Entail,  or  sue  out  a  Fine  of  any  of  the  Land  eldest,  took  an 

she  should  die  possessed  of,  that  then  her  acting  Trustees  Estate  in  Fee  in 

should  take  possession  of  the  Land,  and  receive  the  pearine  by  the 

Rents,  as  the  same  became  due,  for  her  Ghrandchildren,  context  of  the 

,      .  Will,  to  be  the 
Testatrix's  intentiou  to  exclude  ah  lildest  Son  only. 
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teita  they  becajme  of  age,  to  act  (6f  Iheitifielv^ ;  and'elie 
gave  to  her  DaughterB,  Mary  G^Um  and  Ann  Har^ 
greaves,  all  that  should  he  found  in  a  large  Fir  Deal  Box 
in  her  House  at  Cottinffwith,  to  be  equally  divided 
between  them ;  and  she  likev^se  gave,  to  them,  all  her 
wearing  Apparel,  to  be  equally  divided  between  them ; 
and,  if  it  should  happen  that  either  of  her  Daughters 
should  die  before  her,  the  surviving  Daughter  to  have  all 
her  wearing  Apparel  and  half  her  Linen,  and  the  oth»r 
half  of  the  linen,  in  her  Box,  she  gave  unto  the  youngest 
Children  of  her  Scm,  Jokn  Duddingy  to  be  equally 
divided  amongst  them ;  but,  if  both  her  said  Daughters 
should  die  before  her^  then  she  gave  the  lanen  and  wear- 
ing Apparel  to  their  Daughters,  if  they  should  have  any, 
fi4herwiMy  to  the  youngest  C2hildren  of  her  Son  Join,  to 
be  equally  divided  between  thenu     And  the  Testatrix 
dechied  that,  being  in  possession  of  a  Cloae,  which  she 
Jiad  in  mortgage  from  Edward  Rutherford  deceased, 
which  could  not  be  settled  till  his   youngest  Child 
was  of  agjs,  she  gave  the  said  Close  or  Money,  which- 
ever it  might  happen  to  be^  to  her  Son,  for  his  life,  and, 
after  that,  to  his  youngest  Children,  to  be  equally  divided 
«s  the  xest ;  but,  if  he  should  have  S<ma,  the  Testatrix 
declared  thi^  she  did  not  intend  that  his  eldest  Sen 
should  have  any  of  the  above  Dividencls,  as  he  would  be  ' 
Entitled  to  his  Father's  Estate ;  but,  if  all  her  Son's 
Children  should  die,  then  she  gave  all  the  Land  that  she 
was  possessed  of,  to  her  Son,  for  his  life,  and,  after  his 
decease,  to  her  Ghmndson,  Jonathan  Gottan,  and  his 
Hdrs,  for  ever,  by  his  Mother's  side.    And  the  I^s» 
tatrix  gave  to  her  Son,  his  Heirs  and  Executors,  for 
ever,  all  the  residue  of  her  Reid  and  Personal  Estate, 
subject  as  therein  mentioAed ;  and  she  t^ipotated  limk 
SQle  Executor  of  her  said  Will,  and  she  appcwted 
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Wittiam  Holdbig  and  TkamoM  CouUan  acting  TrusteeBi 
with  her  Son* 

• 

The  Testatrix  died  on  the  91lh  df  January  1771,  and 
left  three  Children  living ;  viz.,  John  Dttdding,  her  only 
8(^  and  fieiMtt-LaWy  AnUj  the  Wife  of  AOen  Har- 
yramtj  and  Marjf,  the  Wife  <£  E.  Gtfrton.  John 
DwSdiMg  died  in  Aognat  1811,  leaving  six  Qiildien; 
iiamdy^  the  Plaintiff,  Ann^  the  Wife  of  the  Plaintiff 
EinMKrdHM,  SanhDmUinf,  MaryDudJ&ng^  EUza- 
ieth  DfuUSng,  Jokn  Hkks  Duddingf  his  Heir-ai>-Law, 
and  the  Defendant,  JEkma,  the  Wife  dT  John  Lockup, 
tt  whmn  Sarah  atai)  Mturg  were  bom  after  th^  death  of 
the  Testatrix. 

Upon  this  Cause  coming  on  for  Further  Directi<Mis  two 
Qnestians  were  discussed :  first,  whether  Mrs.  HaU,  who 
was  the  eldest  Chiid  of  J<^  Dudding,  was  entitled  to 
participate  in  the  benefits  given^  by  the  Will,  to  the 
youngest  CSiiklren  of  Join  Duddiag;  second,  what 
ntemt  thoea  ChUdrett  took  in  the  Testatrix's  Real 

The  SolicUoT'general,  Mr.  Some,  Mr.  RoupeU, 
Mr.  Spence  and  Mr.  L.  Lowndes  appeared  for  the  dif- 
ferent Parties.  ^ 

The  Vice-ChanceUoT  said  that  the  Testatrix  had  put 
hdr  own  construction  upon  the  es^ressions  ^*  youngest 
CftildfeB,''  and  that  she  meant  by  it  all  the  Children  of 
her  8(Ni,  John  Dudding,  except  his  eldest  Son }  and  that 
die  intended  them  to  take  the  feeHBimple  of  the  Lands 
dtviMd  to  them  (a). 

(5)  See  Heneage  v.  Hunlokef    s  Atk.  456 ;  PetH/MCd  v. 
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iggo:  LOSCOMBE  V.  RUSSELL. 

94di  July. 

X  HE  Plaintiffs  and  the  Defendants  were  Copartners, 

Ai^^Muf     ^  Carriers  on  the  Western  Road,   under  articles  of 

Copartnership,  for  seve^  years  fixim  the  Ist  of  July  1822, 

A  Bill  to  have     «  a^^  so  from  seven  years  to  seven  years,  till  determined 

llie  Accounts  of  *.  . 

a  Partnership      hy  notice/'    The  first  period  of  seven  years  having  exr 

taken  without      pired  and  no  notice  of  Dissolution  having  been  given, 

Diudution  ^is     ^®  Partnership  was  continued  for  another  period  of  seven 

demurrable*        years,  of  which  otke  year  had  elapsed  at  the  time  when 

'2  .  tH  ,/  ?\-  2/,y.    the  Bill  was  filed.     It  charged  that  the  Defendants  were 

^    ^,L  /''<^-        indebted,  to  the  Plaintiff,  in  respect  of  the  Profits  of  the 

j> .    ^'^je.    3?y.    Partnership  received  by  them,  and  prayed  for  an  Account 

i£r/^yr/0yv7^^^/f^^o^-  of  the  dealings  and  transactions  of  the  Partnership  fix)m 

/  Si^c^y  /^'J        the  foot  of  an  Account  which  had  been  settled  on  the 

80th  of  June  1827,  that  the  Defendants  might  account 
for  all  the  Monies  received  by  them,  fit)m  the  Partnersh^ 
business,  since  that  time,  and  that  the  Plaintiff^s  share 
of  such  Monies,  after  paying  the  Partnership  Debts  and 
making  all  just  allowances,  might  be  paid  to  him.  The 
Defendants  put  in  a  general  Demurrer. 

ft  • 

Mr.  Knight  "and  Mr.  Wriffht,  in  support  of  the 

The  doctrine  that  a  Bill  to  have  Copartnership  Accountas 
taken,  will  not  lie,  unless  a  Dissolution  is  prayed,  has 
been  firequently  recognized  by  hordSldon.  Farman 
Y.  Homfray  (a),  Marshall  v.  Colman  (i).  Kinder  y. 
Taylor  {c).  At  the  time  of  the  Mo^ter'^  signing  his 
Report,  an  event  mi^t  happen  which  would  totally 

(fl)aV.&B.3«9.    (A)aJ.&W.a66.    (c)  Not> 
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duinge  the  balance.  How  is  the  Stock  to  be  Taloed  ? 
At  what  period  is  the  Account  to  stop?  If  there  has 
bem  no  breach  of  duty  on  the  part  of  the  Defendants, 
the  Plaintiff  has  nothing  to  complain  of;  if  there 
has  been  a  breach  of  duty,  he  may  ask  for  a  Dis- 
solution. 

The  SoUdtor-^eneral  and  Mr.  CampheU  in  support 
of  the  Dcmurper :  ^^ 

No  Case  deciding  that  Accounts  of  «this  sort  may  not 
be  taken,  can  be  produced ;  there  are  dicta  only  to  that 
effect  It  appears,  from  the  Brief  in  Formawv.  H&mfray^ 
with  which  we  have  been  furnished,  that  the  Plaintiff 
there  prayed  for  an  Account  which  was  to  be  continued 
until  the  end  of  the  term  of  the  Partnership.  In  MarihaU 
y.  Colman  the  Bill  prayed  for  one  of  the  strongest  In- 
junctions, and  for  interim  management,  which  could  not 
be  granted  without  asking  for  a  Dissolution.  Kinder 
T.  Tayiar  does  not  at  all  embrace  the  point  In  the 
Case  now  before  the  Court,  the  Plaintiff  would  not  have 
been  warranted  in  asking  for  a  Dissolution,  for  the  Case 
made  is  not  one  of  exclusion,  or  of  receiying  what  the 
Defendants  ought  not  to  have  received,  but  of  mere  withr 
holding  of  payment.  The  only  ground  for  asking  for 
a  Dissolution,  is  exclusion  or  mismanagement .  The 
.Plaintiff's  only  remedy  is  to  come  into  a  Court  of  Equity 
for  an  Account  and  payment  of  what  is  due  to  him.  The 
Account  cannot  be.  taken  at  Law.  There  is  no  difficulty 
in  limiting  the  Account  to  the  time  when  the  Bill  was 
filed ;  there  are  times  fixed,  by  the  Articles,  at  which  the 
Accounts  are  to  betaken  and  the  Balances  are  to  be  paid. 
It  is  a  past  wrong  that  the  Plaintiff  complains  of.  The 
Defisndants  ought  to  have  paid  the  Balances  found  due 
on  each  aettteoiea^t  of  the  Accounts,   It  is  not  the  Capital, 
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but  tin  cuJfrait  Pn>ftt8  of  the  PartnerahiiS  Aat  this  BiU 
rdatra  to.  Harrinm  y.  Armiiage(d)  tod  Kmnbles  t. 
Mwgkicm  (e^  are  authoiitites  in  support  of  the  pteseut 
BiU. 

This  question  is  not  a  proper  one  to  be  decided  oil 
Demurrer.  The  Bill  prays  for  general  Relief:  and, 
therefore,  at  the  hearing,  the  Plaintiff  may  ask  for  every 
thing  that  is  incidental  to  the  Account,  and,  consequently, 
for  a  ]>is»olutiotL 

The  YlCB^HiNCBLLOK  : 

I  take  this  to  be  a  Bill  which  purposely  avoids  the 
prayer  for  a  Dissolutbn*  and  that  it  was  not  in  the  con^ 
templalion  of  the  Plaintiff  that  the  Partnership  should 
be  put  an  end  to.  It  would,  therefore,  be  a  surprise  upofi 
tiie  Parties  to  this  Record,  if  I  were  to  deal  with  it  as  if 
a  3>ii^lutton  were  sought  Here  the  Partnership  is  still 
isubsisting;  and  the  Bill  is  filed  for  an  Account  merely  of 
the  dealingd  and  ttansactions  of  the  Partnership^ 

Xl^ilh  respect  to  th^  Law  of  this  Court  Upon  this  sub- 
ject, there  is  no  Instance  of  att  account  bdng  decreed  of 
tiie  Profits  of  a  Partnership,  on  a  Bill  which  does  not 
pray  a  Dissolution,  but  contemplated  ihe  subsistence  of 
the  Partnership.  The  opinion  of  Lord  Eldon  upon  this 
object  has  been,  firom  time  to  time,  expressed  both  before 
imd  since  tiie  decision  of  JSotriscn  t.  Atmtfxgt.  Bu{>- 
pose  that  the  Court  would  entertam  a  Bill  like  tte 
present,  and  direct  an  Account  to  be  taken  of  the  deal** 
ings  of  a  Partnership,  and  (hat  it  appeared,  by  the 
Mtuta^  Report,  that  a  Balance  iviie  du^  bo/ax  the 


id)  4  Madd.  143. 


(tf)  1 1  TcM.  1S8. 
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Defendant  to  the  Plaintiff;  then,  upon  Farther  Directions^ 
the  Plaintiff  would  ask  for  an  order,  that  the  Balance 
might  be  paid  to  him :  it  would,  however,  be  competent 
to  the  Defendant  to  file  a  Supplemental  Bill,  in  order  to 
show  that,  since  the  Account  was  taken,  a  Balance  had 
become  due,  to  him,  from  the  Plaintiff^  after  giving  tfie 
Plaintiff  credit  for  the  amount  found  due  to  him  by  the 
Matter:  and  thus  the  matter  might  be  pursued  with 
endless  changes,  and  Supplemental  Bills  might  be  filed 
every  year  that  the  Partnership  continued^  and  a  Balaace 
would  never  be  ascertained  till  the  Partnership  expired, 
or  the  Court  put  an  end  to  it. 


This  Court  will  not  always  interfere  to  enforce  the 
Contracts  of  Parties ;  but  will,  in  some  instances,  leave  ' 
them  to  their  remedy  at  Law;  as  in  the  Cases  of  Agre^ 
ments  for  the  purchase  of  Stock  or  for  the  building  of 
Houses.  With  respect  to  occasional  breaches  of  Agree-^^//^^*^  ^  *^'/'^ 
ments  between  Partners,  when  they  are  not  of  so  grievous 
a  nature  as  to  make  it  impossible  that  the  Partnership 
should  continue^  the  Court  stands  neuter:  but,  when  it 


^S-^^^r*^  "T"^^ 


«y» 


^** 


finds  that  the  acts  complained  of  are  of  such  a  character  ^   r.  ^^^ 
as  to  show  that  the  Parties  cannot  continue  Partners,  and  y  '  w 

that  relief  cannot  be  given  but  by  a  Dissolution,  the^'^^  "      ^ 
Court  will  decree  it,  although  it  is  not  specifically  asked.^^*^ 
Here  a  Dissolution  is  not  prayed  for ;  and,  if  the  Court 
were  to  do  what  is  asked,  it  would  not  be  final. 


Having  r^ard  then  to  the  opinion  expressed,  by  Lord 
JEIdon,  both  before  and  after  the  decision  in  Harrison 
V.  Armitage,  my  settled  opinion  is  that  this  Bill  cannot 
be  maintained ;  and,  therefore,  the  Demurrer  must  be 
allowed. 
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1830 :  Ex  parte  CHESTER  in  re  YATES. 

iQth  July. 

Bankruptcy.     AFFIDAVITS  in  Bankruptcy  were  referred  to  the 

Scandal  and     jjfaster,  for  Scandal  and  Impertinence,  but  the  Jtfaster'B 

_      *     Report  was  not  obtained  within  the  time  prescribed  by 

The  isth^th^the  12th  of  the  New  Orders;  and  the  question  was, 

dUm  to  A^£-  whether  the  12th  Order  applied  to  proceedings  in  Bank- 

▼its  in  Bank*       ruptcy. 

ruptcy,  which         ^   ^ 

have  been  re- 
ferred for  Scan-      Mr.  Whitmarsh  contended,  that  the  New  Orders  were 

dal  and  Imper-  not  intended  to  apply  to  proceedings  in  Bankruptcy,l>ut 

°^^*  only  to  cases  within  the  ordinary  jurisdiction  of  the 

Court. 

Mr.  Jacob f  cpntri. 

The  Vtce-ChanceUor  said  that  it  was  the  intention  of 
the  Lord  Chancellor  that  tiie  NewOrders  should^pply 
to  matters  in  Bankruptcy  ao  wSJ^ts  to  proceedinj 
under  the  ordinary  jurisdiction  of  the  Court.  *^ 
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RANKIN  V.  HUSKISSON*  1830: 

7th  &  i4di 

i>  Y  7  Geo.  Af  c.  TIf  the  Commissioners  of  Woods  and     ^^ ^ — 1-^ 

Forests  were  empowered,  with  the  consent  and  appro*     Jurtsdktum. 
bation  of  the  Lords  of  the  Treasury,  to  lease,  or  previous      Injunction. 
to  any  such  Lease,  to  enter  into  any  Contract  for  leasing,  injunction 
all  or  any  part  of  the  Houses^  Buildings  and  Heredita-  granted  to  re- 

moits,  which  should  be  erected  on  the  site  of  Carlton  "^P  ^L^™* 
'  muttoners  ot 

Palace  and  the  Grardens  and  Grounds  thereto  belonging,  Woods  from 

to  any  Person  or  Persons  whomsoever,  for  any  term  or  building  on  part 

^  .  -^  -_  of  the  ttte  of 

terms  of  years,  not  exceeding  09  years,  at  such  Rent  or  Carlton  Palace, 

Rents,  to  be  reserved  and  made  payable  to  His  Majesty,  in  violation  of 
bis  Heirs  and  Successors,  and  for  such  Fine  and  Fines,  of  an  Ajireem«ttt 
and  under  and  subject  to  such  Covenants,  Conditions,  entered  into  by 
Clauses  and  Restrictions,  and  in  such  manner  as  the  ^®P  ^^^*^^ 
said  Commissioners  should,  from  time  to  time,  with  such  BuUdlne  Lease 
consent  and  approbation  as  aforesaid,  judge  proper  and  of  an  aqoining 
think  most  advantageous.      In  1826,  an  application  ^^^  L^  ^  ^ 
haying  been  made  to  the  Commissioners  on  behalf  of  ^^cJi^^jJ'CU^ 
the  United  Service  Club  for  a  Lease  of  part  of  the  ^.  .  ^  a^/^^aJi 
Ground  comprised  in  the  Act,  for  the  purpose  of  erect-  y    if 
ing  a  new  Club-house  thereon ;  the  Parties  were  referred     /^  ^^  C-    avs 

to  the  Secretary  of  the  Commissioners,  who  showed    >^^,^^  ^  ,  ^^t^^ 
them  a  Plan  of  the  Ground ;  and  a  portion  of  it,  adjoin^      ^  ^/Cl    x^yy 
ing  on  the  South  to  another  piece  of  the  Ground  com-^  /5**^^  ^l^i^ 
prised  in  the  Act,  and  which  was  described  in  the  V\dXL/S^^0^e>^'  <e^«C 
as  being  intended  to  be  laid  out  as  an  ornamental  ^^^  QaaJ^ ' /^^^^ a^ 
den,  was  marked  out  and  allotted  for  the  Club.    Aii^^^  (!!8^.^.ciJo  ^/h 
Agreement  was  afterwards  entered  into,  between  the 
Commissioners,  with  the  approbation  of  the  Lords  of 

*  Ex  rdatume. 
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the  TVeagmy,  and  the  Building  Committee  of  the  Club, 
that  a  Lease  ibr  09  years  of  the  piece  of  Ground  so 
marked  out,  shoved  be  ^paated^  to  the  Trustees  of  the 
Club,  and  that  the  plot  of  Ground  on  the  South  side  of 
it  should  be  laid  out^  as  an  ornamental  Garden,  and  that 
no  buildinga  whatever  ahould  be  erected  thereon.  The 
Plan  waa  afterwards  submitted  to  and  approved  of  by 
the  Loids  of  the  Treasury,  and  waa  laid»  by  the  Comt- 
miasioneiis,  before  the  House  of  Commona;  and  the 
new  CIid>>hoiifie  waa  built  on.  the  site  marked  out 
After  it  was  completed,  the  Defendants,  Huikissofi  and 
£atoi^  begaa  to  build  Stables  on  tiie  plot  of  Ground 
on  the  Sonth  aide ;  upon  which  the  Bill  was  filed,  by  the 
Trustees  of  the  Club,  on  behalf  of  themselves  and  the 
other  Members^  against  those  Defendants,  the  L<Hds  of 
the  Treasury^  the  Commissionera  of  Woods  and  Forests, 
and  the  Attomey^enieral,  It  alleged,  that  the  Conn 
miaaioiieKs,  in  concert  with  HM$iis$an  and  Lawleg,  (who, 
it  was  alleged,  had  entered  into  some  Contracts  with 
the  Gommissionars  for  that  purpose,)  had  begun  to 
bnild  the  Stablea  on  the  plot  of  Ground  intended  for  the 
ornamental  Garden,  and  so  near  to  the  Clubhouse  as  to 
ezdudfi  the  light  and  air  firom  it.  The  Bill  charged 
that  the  Commissioners  ought  to  execute,  to  the  Plain- 
tiflb,  a  I^eaae  of  the  Ground  op.  which  the  Club-house 
bad  been  erected,  with  proper  Covenants,  so  as  to  secure, 
to  the  Club,  the  laying  out  and  keeping  the  plot  of 
Ground  on  the  South  side  as  an  ornamental  Garden :  that 
the  Lords  of  the  Treasury  and  the  Attomey^eneral,  on 
behalf  of  His  Majesty,  claimed  some  Interest  in  respect 
of  the  piece  of  Ground  agreed  to  be  leased  to  the  Club, 
and  of  the  Rights  or  Claims  by  the  Plaintiffs,  on  behalf 
of  the  Club,  over  the  plot  of  Ground  on  the  South  side  of 
the  Club-house.  The  Bill  prayed  that  the  Agreement 
entered  into  with  the  Commissioners  of  the  Woods  and 
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F<»wlBia]g|ilbejpBcificii%perfi»nad;  tiiatitviglit 
be  declared  that  the  Club  were  entitled  to  have  the  plot 
of  Groand  on  the  South  side  of  the  Club-house,  laid  out 
ajM}  c<Htfii»ieA  9S  mi  ^namental  Gmideii)  till  the  end  of 
tbe  teim  <^  W  yean;  tint  it  might  he  lefisned  to  the 
Jkfoiler  to  settle  a  pioper  Leasee  with  a  Corenanl  to 
tk%t  effect,  iod  that  the  Conaniaaionera  might  be  decieed 
to  execute  such  Lease,  and  that  the  fiommiyioneni, 
and  Hu$lds9on  and  Lawlej/f  might  be  restrained  from 
pioceedmg  wUh  the  eie«t)kHi  of  die  Stables,,  and  from 
pennittiog  snob  parta  thereof  aa  had  bam  erected' 
fipom  0Q0tiliutQ|(  on  the  Gaid»  or  plot  of  OfouDd. 


RAVK&ia 
Huaaitioii; 


A  Blotioi^  lor  tb^  fajonotioQw  supported  by  Affidaiits^ 
aoade  by  Sir  Charles  WHhmU^  Mr«  Ptp^  andMn 
iS^pevice,  and  was  oppoeed  by  the  SolkiiffriieBiral  and 
Mr.  Bfi¥f^  The  ({ueation.  piinoip^y  diaouaaed,  wiMn 
ijrhether  the  Caae  made  by  the  Bill,  waa  subetan* 
tiated  by  the  AAdaiats^  Plana  and  other  Doeumei^ 
produced  mauppori  of  it*  Ooe  of  th&pointa  which  waa 
raised,  but  not  pressed,  in  opposition  to  the  Motion,  was 
that  the  Court  had  no  jurisdiction  to  grant  an  Injunction 
against  the  Commissioners  of  Woods  and  Forests,  as  ^v  /  j^  ^^  ^^-^ 
being  Ministers  of  the  Crown.  / 


The  Vice-ChanceUoTj  however,  after  commenting  upon 
the  Documents  at  considerable  length,  concluded  his 
Judgment  as  follows :  ''  Upon  the  whole,  my  opinion 
is  that  the  Commissioners  of  Woods  and  Forests  are 
not  justified  in  erecting  the  Buildings  in  question;  and 
therefore  the  Injunction  must  go  to  restrain  the 
prosecution  of  those  Buildings  which  have  been 
conmienced,  and  the  erection  of  any  further  Buildings 
in  front  of  any  portion  of  the  Southern  base  of  the 
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1830.  Ground  on  which  the  House  of  the  United  Service 

'        *  Club  stands/' 

Raxkiv 

HinKiBflov*         ^^  ^  conclusion  of  the  Judgmenti  the  Pkintifis' 

^'/,^^>/4/y^Coun8el  asked  that  the  Order  might  provide  for  the 

^^^  y-*^  -       removal  of  the  Buildings  which  had  been  commenced ; 

as  had  been  done^  by  Lord  EUhm  in  the  case  of  the 
Glamorganshire  Canal. 

The  Order  which  was  drawn  up,  was  as  follows: 
'^  This  Court  doth  order  that  an  Injunction  be  awuded  to' 
restrain  the  Defendants,  their  Agents  and  Workmen, 
from  continuing  the  projected  Buildings,  or  commencing 
any  other  Buildings  whatever,  on  the  Garden  or  plot  of 
Ground  described  in  the  pleadings  in  this  Cause,  or  any 
part  thereof:  and  also  from  permitting  such  part  of  the 
said  Buildings  as  have  been  already  erected  on  the  said 
Garden  or  plot  of  Ground,  from  remaining  thereon, 
until  the  Defendants  shall  fiilly  answer  the  Plaintiff's 
Bill,  or  this  Court  make  Order- to  the  contrary." 
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BILTON  V.  BENNETT  AND  WIFE.  1930: 

itt  November. 

1  HE  Defendant  Bennett  had  put  in  an  Answer  to  the       Praetke. 

Bill,  in  which  his  Wife  did  not  join,  and  no  Answer  had    ProCa^ao. 

been  put  in  by  her,  nor  had  any  Order  been  obtained  for  Mode  of  pro* 

them  to  answer  separately.    Bennett  being  in  contempt  ceeding  to  take 

for  want  of  the  joint  Answer  of  himself  and  Wife,  and  ^^^  ^ihuta 

being  in  the  custody  of  the  Warden  of  the  Fleet,  for  Defendant  in 

oootanpt  in  another  Cause,  was  now  brought  to  the  bar  ^®°!®"JPJ  *"^ 

•f  the  Court  by  Habeas  Corpus,  for  the  purpose  of  gwer,  and  who 

hsYing  the  Bill  taken  pro  canfesso  against  him.     But  ^  ^^  Custody 

the  Vtce-ChanceUar  ruled  that  the  Bill  could  not  then  ^  ^  FleetT' 

be  taken  pro  canfesso  against  the  Defendant,  but  that,  '^  ^Jf  SfJ"^^^ • 

imder  11  Seo.  4,  and  1  Will.  4,  c.  36,  Rule  2d,  he  must      "^f^^  ^'^  ^^^ 

be  remanded  to  the  Fleet,  that  another  Writ  of  Hahetu      "^^"^-i^^ 

Corpus  must  be  issued,  returnable  in  28  days;  and,  if 

the  Answer  was  not  put  in  at  the  return  of  the  Writ,  the 

Clerk  in  Court  ought  to  attend  with  the  Record,  and  the 

Bill  be  then  taken  pro  oonfesso:  and  an  Order  was  made 


On  this  day,  the  second  Habeas  Corpus  being  re-  13th  December, 
tamed,  and  no  joint  Answer  having  been  put  in  by 
Bennett  and  Wife,  and  the  Clerk  in  Court  attending 
with  the  Record, 

« 

Mr.  Ching  moved  that  the  Bill  might  be  taken  pro 
eonfesso  against  them. 

Vol.  IV.  c 
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The  Vice-Chancellor  at  fir^t  hesitated  about  making 
the  Order,  thinking  that  the  Act  did  not  apply  to  a  Case 
where  a  Husband  was  in  contempt  for  want  of  his  Wife's 
Answer.  But  his  Honor  ruled  that,  as  no  Order  had 
been  obt^ned  for  the  Husband  and  Wife  to  answer  sepa- 
rately, the  Husband^s  Answer  ought  to  be  treated  as 
a  nullity,  and  made  the  Order. 


.    1830: 

4th  November 

V-: V         * 

Practice* 


COCKBURN  V.  RAPHAEL. 


On  this  Cause  coming  on  to  be  heard,  it  was  allied 
/  ^4^  J0^.  that  the  Suit  had  abated ;  in  consequence  of  which  it  was 
ordered  to  stand  over.  The  Suit  was  afterwards  revived  \ 
and  the  question  was  whether  it  was  necessary  that  new 
Subpoenas  to  hear  Judgment  should  be  served.  The 
Vice-chancellor,  upon  the  point  being  mentioned  to 
him  by  Mr.  Kindersley,  said  that  new  Subpoenas  wei« 
necessary. 
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TOLLNER  V.  MARRIOTT.  i8?o: 

loth  &  i6th 
November. 

Patrick  bavett,  by  his  wiii,  dated  in    ' — ^; — ' 

1774,  gave,  to  each  of  the  Sons  and  Daughters  of  his        Le*^* 

Sisters  Sarah  and  Elizabeth  Roaney^  who  should  be  

living  at  his  decease,  100/.,  to  be  paid  to  them  in  Testotorgave 
Xoju&m  or  remitted  to  them  in  Dublin,  provided  they  the  Children  of 
fihoold  claim  the  same,  vnthin  five  years  from  the  day  of  ^js  Sisters  pro- 
his  decease,  by  a  Writing  under  their  hands,  and  deli-  ^^hngj  %^ 

vered  to  his  Executors,  and  not  otherwise.  same,  within 

five  Years  after 
^_-  his  ^)ec6&fifi   bv 

The  Testator  died  on  the  10th  of  November  1806.        Writing  under 

their  Hands,  de- 

EHzabeeh  Barnes,  one  of  the  Daughters  of  Sarah  ^^^^t^rs^^^o 
Roaney,  died  in  November  1821 ;  and  Luke  Rconey,  one  Claim  was  made 
of  the  Sons  of  Elizabeth  Rooney,  died  in  December  1810.  by^e  Children 
None  of  the  Children  of  Sarah  and  Elizabeth  Rooney  prescribed ;  but 
had  claimed  .their  Legacies  in  the  manner  prescribed  by  within  the  five 
the  Testator :  but,  within  five  years  after  the  Testator's  J^^\^  fjj^^  ^" 
death,  a  Bill  was  filed  by  the  Residuary  Legatees,  (to  ResiduaryLega- 

which  however  none  of  the  Children  of  the  Testator's  Jees  to  have  the 

rt.  •        /•       1  o  1      -        1      Testator  s  Es- 

two  Sisters  were  parties)  for  the  purpose  of  having  the  ^^^  administer- 

Assets  of  the  Testator  administered  by  the  Court.  ed ;  held  that 

the  filing  of  the 

Bill  was  equiva- 

Patrick  Rooney  having  obtained  Letters  of  Adminis-  lent  to  a  Claim, 

tration  both  to  Luke  Rooney  and  to  Mary  Barnes,  pre-  ^^^^^^  ^^I^^^^ 
sented  a  Petition,  alleging  that  each  of  those  two  Persons  Parties  to  Uie 
was  entitled,  to  a  Legacy  of  100/.,  under  the  Bequest  Suit, 
before-mentioned,  and  praying  to  be  paid  those  Le- 
gacies. 

c  2 


so 

1830. 

^^ V ' 

ToLLNER 

V, 

Marriott. 


CASES  IN  CHANCERY^ 

The  Solicitor-general  and  Mr.  Kirulersley,  for  the 
Petitioner,  said  that  the  filing  of  the  Bill  relieved  the 
Legatees  from  the  necessity  of  claiming  their  Legacies 
in  the  manner  pointed  out  by  the  Testator,  as  the  Court, 
and  not  the  Executors,  had  to  pay  the  Legacies. 

Mr.  Pepys,  Mr.  Knight,  Mr.  Wray  and  Mr.  Rolfe, 
contrd,  said  that  Luke  Rocney  and  Mary  Bame$  had 
not  entitled  themselves  to  be  paid  the  Legacies,  as  they 
had  not  claimed  them  in  the  manner  which  was  very  par- 
ticularly  pointed  out  by  the  Testator,  and,  consequently^ 
had  not  performed  the  condition  upon  which  the  Legacies 
were  given :  that  the  filing  of  the  Bill  was  not  a  sufficient 
demand,  as  they  were  not  parties  to  the  Suit. 

The  Vice-chancellor  (after  stating  the  Clause 
in  the  Will  above  set  forth)  continued  as  follows: 

In  respect  of  two  Legacies,  of  100/.  each,  claimed  by 
the  Petitioner  as  Representative  of  LvAe  Rooney  and 
Mary  Barnes,  it  has  been  made  a  question  whether  they 
were  entitled  to  those  Legacies,  inasmuch  as  they  did 
not  claim  them  within  five  years  afl^r  the  day  of  the 
Testator's  decease. 

It  has  been  admitted,  as  a  fact,  that  there  was  a  Bill 
filed  within  five  years  after  the  Testator's  death,  for  the 
purpose  of  administering  the  Assets  of  the  Testator. 
In  the  Case  of  Franco  v.  Alvares^a),  where  the 
Testator  had  directed  that  certain  Benefits  should  be 
given  to  his  Son's  Creditors,  provided  they  gave  his  Son 
a  Release  within  four  months ;  and,  two  days  before  the 
expiration  of  the  four  months,  a  Bill  was  filed,  by  some 


(a)  3  Atk.  34a. 


TOLLNER 
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of  theniy  on  behalf  of  all  of  them,  for  the  purpose  of  1830. 

hayiBg  the  Benefits  intended  by  the  Will,  Lord  Hard' 

wieke  held  that  that  was  a  sufficient  compliance  with  the 

condition*     It  appears  to  me,  therefore,  that  it  must  be     Maitk'iott 

considered,  according  to  the  authority  of  that  Case,  that 

a  Bill  filed  for  the  administration  of  all  the  Estate,  and 

for  the  payment  of  all  the  Legacies,  must  be  taken  as 

equivalent  to  a  demand,  by  each  of  the  Legatees,  for  his 

L^acy. 


BREASHUR  v.  DOR.  ,8:10: 

^^  16th  November. 

William  la  TTY,  the  Testator  in  this  Cause,  by      ' ^ ' 

the  Third  Clause  in  his  WiU,  din»cted  that  the  Sum  of  cJII^tion. 

1,0002.  should  be  given  to  his  Natural  Son  WUUam  

IdUtt/j  the  Interest  to  be  applied,  by  his  Executors,  for  Testator  gave 

his  Maintenance,  and  the  Principal  to  come  to  his  pos«  Natural  Son 

session  at  his  attaining  the  age  of  21  years:  ^*  and,  in  and,  if  he  died 

due  my  said  Son  shall  die  before  his  attaining  that  age,  ^^^u  ^'     5° 

then  the  Bequest  under  this  Clause,  and  the  Residue,  to  tlie  Residue  to 

go  to  my  own  Family,  generally."    The  Testator  dis-  g®  t®  the  Tes- 

posed  of  his  Residuary  Estate  in  the  following  words : —  ^^^  y^^  ^^^  fj^'^ 

^  All  the  rest,  residue  and  remainder  of  my  Property,  Residue  to  his 

Shares  in  the  Golden-lane  Brewery,  Shares  in  the  Hope  be^ISSiS'w^ 

Fire  and   Life  Insurance  Office,  and  of  every  other  above  directed, 

description  not  herein-mentioned,  I  give  and  bequeath  to  '^^  ^°  ^'^ 

my  said  Natural  Sod,  to  be  applied  as  directed  in  the  jjeld  that  the 

Third  Clause  of  this  my  Will.'*  1,000/.  was  part 

of  the  Residue, 
and  did  not  pau 

The  Testator's  Estate  was    insufficient  to  pay  his  to  the  Testator's 

Legacies  in  full;  and  657 /.Three  per  Cents  had  been  next  of  Kin  as  a 
tnuasferred  into  the  name  of  the  Accountant-general  in 

C  3 


M  CASES  IN  CHANCERY. 


BftCASHua 


1830.  Trust  in  this  Cause,  the  Legacy  aooount  of  the  De- 

fisndaiit  WUUoM  Lattjf.  He  afterwards  died,  under  21 ; 
and  the  Testator's  next  of  Kin  presented  a  Petition, 

Doa.  V^J^  (anuNigst  other  things)  that  the  6572.  Three 

per  Cents  might  be  sold,  and  the  Proceeds  divided 
amongst  the  Petitioners ;  and  the  question  was,  whethef 
the  Petitioners  were  entitled  to  the  Stock  as  L^atees 
designated  to  take  the  Legacy  in  the  erent  of  WUUam 
Itatty  dying  under  21,  or  as  part  of  the  Residue ;  in 
which  case  it  would  be  applicable  to  make  good  the 
deficiency  of  the  Testator^s  Estate  for  payment  of  the 
other  Legatees. 

The  SoUcitar-^eneral,  Mr.  Rolfe,  Mr.  K.  Parker  and 
Mr.  Wright  appeared  for  the  Petitioners  and  the  Exe- 
cutor of  the  Testator. 

The  Vice-Chancelhr  held  that  the  6572.  Three  per 
Cents  must  be  considered  as  part  of  the  Residue  of  the 
Testator's  Estate,  and  that  it  did  not  pass  to  the  Peti- 
tioners, as  a  Legacy,  under  the  Third  Clause  in  the 
Will. 

On  the  16th  of  February  1831,  Lord  Brcugham,  C. 
affirmed  the  above  Decision,    i    fl  9^  fh  .^ff* 
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1830; 
COUSINS  V.  SCHRODER.  17th  November. 

TT  Will 

Herman  Schroder  deceased,  gave  all  his       vesting  of 
Real  and  Personal  Estates,  after  payment  of  his  Debts,        Legacies. 
Funeral  Expenses  and  Legacies,  to  his  Wife,  for  her  Testator  gave 
life,  and  he  directed  that,  at  the  end  of  12  months  next  a^I  his  Real  and 
after  his  death,  1,000/.  should  be  laid  out,  in  Govern-  l^^^^J^* 
ment  Securities,  in  the  names  6f  Trustees,  in  Trust  to  of  Debts  and 
pay  the  Dividends  and  Interest  thereof,  to  his  Daughter  ^^^/^r  ^  ^* 
Hannah,  the  Wife  of  •/.  Cousins,  for  her  separate  use,  and  directed  ' 
for  her  life,  and,  upon  her  decease,  to  divide  the  Capital  that,  at  the  end 
onto  and  amongst  all  the  Children  of  his  Daughter  after* her^Death 
Hannah,  when  and  as  they  should  respectively  attain  1,000/.  should 
the  age  of  21  years,  equally  share  and  share  alike :  but  ^  laid  out  in 
in  case  of  the  death  of  any  or  either  of  the*  Children  of  Daughter  for 
Hannah  Ctmsins,  before  attaining  such  age,  then  to  Life,  and,  after 
divide  the  respective  Shares  or  Share  of  such  Children  dfvide^t^eCaDi- 
or  Child  so  dying,  amongst  the  Survivors,  at  their  like  tal  amongst  her 

age  of  21  years.     And  the  Testator  directed  that,  at  C^^i'dren,  when 
^         .  .      .  ^  ,  is       .1      they  should  at- 

tne  end  or  expiration  of  12  months  next  after  the  tain  21.    One  of 

decease  of  his  said  Wife,  the  fiirther  Sum  of  1,000/.  thp  Children  at- 

should  be  laid  out,  in  Government  Securities,  in  the  died  in  the*Life- 

names  of  the  Trustees,  for  the  benefit  of  his  Daughter  time  of  Tes- 

Hannah  and  her  Children,  upon  and  for  such  and  the  tators  Widow: 

like  Trusts,  Ends,  Intents  and  Purposes,  as  he  had  Representatives 

before  directed  respecting:  the  first-mentioned  Sum  of  were  entitled  to 
,  ^^  •  a  Share  of  the 

^'^^'-  1,000/. 

The  Testator  died  in  1812.  J.  R,  Cousins,  one  of  the 
Sons  of  John  and  Hannah  Cousins,  attained  21,  and  died 
in  July  1813,  which  was  within  12  months  after  the 

^tu.^^  ^,;^^^  c  4 


CASES  IN  CHANCERY. 


1830. 

Cousins 

o. 

SCHBODftR. 


death  of  the  Testator.  John  Cousins  died  in  1815^ 
leaving  Issue  seven  Children  by  Hannah  Cousins  his 
Wife.  In  June  1822  Hannah  Maria  Cousins,  another 
of  the  Children,  died,  having  attained  21.  In  Sep- 
tember of  the  same  year,  Mary  Schroder,  the  Testator's 
Widow  died ;  and,  in  April  1830,  Hannah  Cousins  died. 
Neither  of  the  Sums  of  1,0002.  had  been  laid  out  in  the 
manner  directed  by  the  Testator. 


Upon  the  hearing  of  a  Petition  in  this  Cause,  the 
questions  were,  whether  J.  R.  Cousins  and  Hannah 
Maria  Cousins  had,  at  their  deaths,  vested  Interests  in 
Shares  of  the  two  Sums  of  1,000  L 


Mr.  Sidebottom  and  Mr.  Beames,  in  opposition  to  the 
Claims  of  the  Representatives  of  J.  £.  Cousins  and 
Hannah  Maria  Cousins,  said  that  the  time  at  which 
the  Testator  had  directed  the  Legacies  to  be  appro- 
priated, was  annexed  to  the  substance  of  the  Gift,  and 
that,  in  order  to  acquire  vested  Interests,  the  Legatees 
must  be  living  at  the  time  when  the  Legacies  were  to  be 
paid.  Tliey  cited  Cruse  v.  Barley  (a)  and  BiUingsleg 
Y.WiUs{b). 


The  Vice-ChanceUar  said  that,  if  the  Children  Uved  to 
attain  21,  they  were  capable  of  taking,  although  they 
died  before  the  time  of  payment. 

**  Declare  that  J.  H.  Cousins  and  Hannah  Maria 
Cousins  took  vested  Interests  in  both  the  Sums  of 
1,000/." 


(a)  3  P.  W.  ao. 


(6)  3  Atk.  dig. 
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ISHAM  V.  WALLACE. 


183d: 
18th  November, 


1  HIS  was  a  Suit  for  Tithes,  by  the  Rector  of  Lamport^       Evidence. 
in  NarthamptonMhire.    Tlie  Defence  set  up  by  some  of  -~— * 

the  DefendantSy  was  that  their  Lands  were  not  situate  in  cultymnted  in 
die  Parish  of  Lamport^  but  in  FaxtaUj  which  they  1613  admitted 
alleged  to  be  a  separate  Parish ;  and,  in  support  of  that  SJ^^g®?^.*"  * 
aIlee;at]on,  they  proved  that  the  inhabitants  of  Faxton  being  produced 
had,  for  a  great  length  of  time,  christened  and  buried  ^'^^^'^  tne  Cus- 
there,  and  not  in  Lamport.     On  the  other  hand,  the  ^y^  KafatT^ 
Plaintiff  stated  that  Faxton  was  a  Chapelry,  within  or  were  abridged 
annexed  to  the  Parish  of  Lamport;  and  he  produced,  ^^*'SidS? 
from  the  custody  of  Sir  J.  Isham,  the  Patron  of  the  that  the  original 
[iring,  a  Document,  appearing-to  have  been  signed  by  could  not  be 
Tkomas  Ridley^  as  Vicar-general  to  the  Archbishop  of  t^^^'depMit- 
Canterbtay,  and  which  was  alleged  to  be  an  Office  Copy  ary,  whidi  was 
of  a  Faculty,  granted,  in  1618,  by  the  then  Archbishop^  tiT'or^^ 
allowing  the  inhabitants  of  Faxton  to  christen  and  bury  of  London, 
there:  and  one  of  the  Plaintiff's  Witnesses  deposed  that  h'lPOt^C  ^74^ 
he  had  searched,  in  the  Registers  of  the  Archbishop  of 
Gmteriicfy,  at  Lambethy  for  the  entry  of  the  original, 
but  had  not  found  it;  and  that  Thomae  Ridley  was 
the  Vicar-general  of  the  Archbishop  in  1613,  and  that 
he  believed  the  Document  to  be  an  Office  Copy  of 
the  original  Faculty:  another  of  the  Plaintiff's  Wit- 
nesses deposed,  that  he  had  searched  in  the  Book  kept 
at  the  Vicar-general's  Office,  which  contains  a  List  of  all 
the  Faculties  and  Records  from  1614  downwards,  but 
could  not  find  die  original :  that,  if  the  original  were  in 
existence,  it  would  not  be  found  amongst  the  Records 
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and  Writings  of  the  Court  of  Peculiars,  as  all  Registers 
and  Entries  of  such  Documents,  up  to  1614^  were  de- 
stroyed by  the  Oieat  Fire  of  London  in  1666. 

The  Counsel  for  the  Defendants  objected  to  the  admis- 
sibility of  this  Document,  and  contended  that  it  was  not 
an  Oj£ce  Copy,  and  that  the  Archbishop  of  Canterbury 
had  no  power  to  grant  the  Faculty,  as  the  Parishes  of 
Lamport  and  Faxton  were  not  within  his  Diocese. 


The  Vtce-ChanceUar  said  that  it  was  not  material  to 
discuss  whether  the  Document  was  or  was  not  an  Office 
Copy,  as  it  came  out  of  the  custody  of  the  Persons  whose 
Rights  were  abridged  by  it ;  and  as  it  appeared,  on  the 
fece  of  the  Instrum^it,  that  the  Archbishop  assumed  to 
himself  the  right  to  grant  the  Licence,  and  as  there  was 
proof  that  the  original  could  not  be  found  in  the  place 
where  it  ought  to  have  been,  and  a  reason  had  been 
assigned  why  it  was  not  so  found,  namely,  that  it  had 
been  destroyed  in  the  Fire  of  London :  and  his  Honor 
ruled  that  the  Document  was  admissible. 

The  SoRcitor^eneralf  Mr.  Pepys  and  Mr.  Botder, 
for  the  Plaintiff. 


Sir  C.  Wetherelly  Mr.  Knight^  Mr.  £.  Lowndes  and 
Mr.  Pole,  for  the  Defendants. 


CASES  IN   CHANCERY. 


BAKER  t;.  HENDERSON.  i»30: 

QOd  November. 

1  HE  Plaintiff  was  a  Trustee  of  Real  Estates,  under  a  SoUcHar.'-Lien. 
Will.    He  was  in  custody  for  not  payings  into  Court,  a  -^— 

Balance  which  the  Master  had  found  to  be  due  from  '^^J^^r^^r 

was  Trustee  for 

him,  on  taking  the  Accounts  directed  by  the  Decree.  Sale  of  Real 

The  Decree  also  directed  the  Estates  to  be  sold,  and  the  ^slates.    Hie 

Title-deeds  to  be  produced  and  deposited  with   the  theEsuteelobe  * 

Master^  in  the  usual  manner.    The  Plaintiff's  Solicitor  sold,  and  the 

was  in  possession  of  the  Deeds,  and  claimed  a  Lien  on  ?^*^^     *  t^ 

them,  for  his  Costs  of  the  Suit,  and  refused  to  produce  the jpoMessionof 

them.    The  Defendants  had  received  a  Letter,  from  the  jhePlamtirsSo* 

Plaintiff,  authorizing  the  Solicitor  to  produce  and  de-  muposes  of  the 

posit  the  Deeds.  Suit)  to  be  de- 

posited.   The 
Solicitor  refused 
Mr.  Pepys,  for  the  Defendants,  now  moved  that  the  toproducethem. 

Solicitor  might  be  ordered  to  produce  and  deposit  the  ^  claimed  a 

Deeds,  as  directed  by  the  Decree.  for  ^ig  Qq^^  ^ 

the  Suit ;  but 

The  Vice^ChanceUar  said,  that  the  Solicitor  had  no  J^2  to  de- 
Lien  on  the  Deeds  anterior  to  the  Suit,  and  that  they  posit  them, 
were  in  his  hands  for  the  purposes  of  the  Suit:  and  ^/^'^/^^'^^^ 
Honor  made  the  Order,  with  Costs.  ^^  ^   ^  ^9 
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i830t  LEES  p.  SANDERSON. 

s6th  November. 

Liabilih,  qf     EpHRAIM  SANDERSON,  by  his  Will,  dated 
Admmutratart.  ^  ^^  ^f  ^p^j  lejo,  gave,  aU  his  Real  and  Personal 

A,  B,  C,  D.  and  Estates,  to  two  Trustees,  in  Timst  for  his  Wife,  EUzaheth 
£,(the  two  latter  Sanderton,  for  life,  and  after  her  decease,  he  gave,  the 
Women,)  take  House  in  which  he  then  lived,  to  his  Son  Oeorge 
out  Adxninistni-  Sanderson  and  his  Heirs ;  but,  if  his  said  Son  should 
t^  Md^SS"  *®  without  Issue,  then  to  his  Trustees  in  Trust,  to  sell, 
wards  appoint  &i^d  to  divide  the  Proceeds  equally  amongst  such  of  his 
^*  ^^^  '-  *^'  ^^^^  ^  should  be  then  living  and  their  Issue ;  and 
Uw  and  direct  *  ^  S^^^  ^  House  then  in  the  occupation  of  his  Daughter 
the  Creditors  to  Mary  Swale,  to  her  for  hfe,  and,  after  her  death,  to  his 

S»iimf'  C^he-  ''™®*®®®»  ^  '^^^^^  ^  ^^  ^^  ^^^^®  *«  Proceeds  equally 
comes  msolvenu  amongst  her  Children :  and  he  gave,  two  Allotments  of 
Held  that  i^S,  Land,  to  his  Trustees,  in  Trust  to  sell  them  to  his  Son- 
Husbands  of  2>.  ui-Law  J.  H.  Swale,  at  the  price  which  he  should  put  on 
and  £,  are  re-     the  back  of  his  Will;  but,  if  /.  H.  Swale  should  refuse 
KSSSt^'*  to  purchase  them  at  that  price,  then  in  Trust  to  seU 
.  .*.    •  'f:  e  'them,  in  the  usual  manner,  and  to  divide  the  Money 
equally  amongst  the  Testator's  surviving  Children  and 
'^  ■'!  '     their  Issue :  and  he  gave,  to  his  Daughter  Elizahetk 
y\^ir^'^*^   J5ar*€r,  the  House  m  which  she  then  lived,  together 
^ ^ B^ a^/  jfsy .^^  certain  other  Hereditaments;  and  he  directed  that, 
X  y^f  ^^'5/Z  ^^^  ^^'^  decease,  the  Rents  of  the  last-mentioned  Pre* 

mises  should  be  equally  divided  attiongst  her  surviving 
Children,  until  the  youngest  attained  21,  and  that  then 
the  same  should  be  sold,  and  the  Money  divided  equally 
amongst  her  surviving  Children :  and  he  directed  that^ 
after  the  death  of  his  Wife,  all  his  Real  and  Personal 


V. 
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Estates  in  Abeffard,  which  were  not  thereinbefore  difr-  1830. 

posed  ofy  should  be  sold,  giving  the  preference,  to  his 
Son  WiOiaMf  to  purchase  the  same  at  the  Valuation  put 
i^Q  the  back  of  his  Will,  and,  if  he  refused,  then  to  Sahdmsom, 
his  Son  3%oMiw,  on  the  like  Terms ;  and  the  Testator 
directed  that  the  Money  to  arise  from  the  Sale  of  his 
Real  and  Personal  Estates  in  Aberford,  and  his  second 
purchase  in  Liverpoolf  should  be  so  divided  as  to  make 
all  his  Children,  or  their  lawful  Issue,  equal,  whether  in 
Real  Estate,  according  to  its  value,  or  in  Money :  and 
he  directed,  that  if  the  Plaintiff,  his  Grandson  Frederick 
Zees,  the  Son  of  his  late  Daughter  Anne,  should  attain 
SI,  he  should  be  paid  the  exact  Portion  which  would 
have  been  due  to  his  Daughter  Anne,  if  she  had  been 
living;  but,  if  the  Plaintiff  should  die  before  he  came  of 
Age,  then  that  his  proportion  of  the  Testator's  Property 
should  be  divided  amongst  the  Testator's  surviving  Chil- 
dren :  and  he  gave,  the  proportional  part  which  would 
fidl  to  his  Son  Thomas,  to  his  four  Children,  to  be  equally 
divided  amongst  them,  when  they  attained  21 ;  and  he 
directed  that,  if  any  of  his  Children  should  be  advanced,  • 
or  be  in  Imi  debt  at  his  decease,  such  Advancement-  or 
Debt  should  stand  as  part  of  their  Portions:  and  he 
appointed  the  Trustees  his  Executors.  On  the  back  of 
the  WiU  was  vnitten  the  Valuation  referred  to  therein. 

On  the  6th  of  July  1822,  the  Testator,  by  a  Codicil, 
revoked  the  Devise  in  favour  of  the  Children  of  his  Son 
I%emaSf  and  gave  the  proportional  Share  of  his  Property 
thereby  devised  to  them,  to  his  Son  Thomas,  absolutely. 

In  August  1822,  the  Testator  died.  One  of  the 
IVustees  and  Executors  died  in  the  Testator's  life-time, 
and  the  other  refused  to  act;  and  Letters  of  Administra- 
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18*30.         iioD,  with  the  Will  annexed,  were  granted  to  the^Testa- 
"^  tor'i  Widow.    On  the  27th  of  January  182S,  she  died 

^^'''  inteitate^  and  William  Hardcagde  became  her  Admuus- 

trator:  and  soon  after  her  death  the  Testator's  three 
Sons  and  two  Daughters  (both  of  whom  were  mairied) 
took  out  Letters  of  Administration  de  bonis  non^  to  the 
Testator. 

On  the  7th  of  February  1823,  all  the  Administratorsy 
as  weU  as  the  Husbands  of  Mrs.  Swale  and  Mrs.  Barber 
being  present,  certain  Resolutions  were  altered  into  and 
signed,  as  follows : 

*^ RuohedflBt.  Thatweappo]ntMe8«r8.P€r^,jSim»^A, 
^  Co.,  Commercial  Bank,  Zeeeb,  as  Bankers  to  the  Ad- 
ministrators, under  the  Will  of  the  late  Mr.  E,  Sanderson, 
with  Instructimis  to  enter  the  Money  already  lodged  in 
their  hands,  by  the  late  Mr.  JB.  Semderson,  and  the 
Executrix  of  the  late  Mr.  E.  Sanderson,  as  well  as  all 
future  Sums  whatever,  to  the  Account  of  the  said  Admi* 
nistratorsr 

"  2d.  That  Mr.  Holmes,  or  some  other  respectable 
Auotioneer,  be  appointed  to  dispose  of,  by  public  Sale, 
the  Household  Fumitme,  and  ether  Effects,  without 
dday. 

''  3d.  That  the  Note  of  Security  given,  by  Mr.  WUUam 
Sanderson,  for  the  Valuation,  be  deposited  in  the  Bank  inr 
the  Names  of  the  Administrators,  oa  Account. 

"  4th.  That  Mr.  William  Sanderson's  Rent  for  the  large 
House,  be  calculated,  for  seven  years  past,  at  40 1,  for  the 
House,  and  10/.  for  the  Land,  without  Interest-^his  re* 
duced  Rent  to  cover  all  Improvements  of  Land  and  Pre- 
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nusesy  except  the  undermeQtioiied  Fixtta^,  viz*  Grate  in  iS^d. 

Drawing-room,  double  Boiler  in  back  Kitchen,  Lead  Cis-  ' 

tern,  cased  with  Wood  and  Pipes  belonging,  and  Veran*  ^*'' 

dah;  the  total  Rent,  for  the  present  half-year  ending    ^ 
Midsummer  1829,  to  be  20  2. 

^  5th.  That  the  large  House  be  offered  for  Sale,  first  by 
Private  Contract,  the  bargain  only  to  be  closed  by  the 
approbation  of  Mr.  Thomas  Sanderson. 

^  Oth.  The  House,  School  and  Land,  to  be  sold  sepa- 
rately,  as  above,  for  the  Testator's  Estate. 

''  7th.  That  the  new  St.  John's  House  be  also  offered  for 
Sale  (if  admissible  with  the  tenor  of  the  Will)  by  Private 
Contract,  the  Proceeds  to  be  secured  to  the  Family,  on 
Mortgage,  approved  by  Mr.  George  Sandersony  he  re- 
ceiving the  Interest  for  the  term  of  his  natural  life. 

^8th.  T\kBi'ilixiWilUamS(md£rsonhtapp(n^^ 
Adadnisiraior  in  the  absence  of  the  others,  and  who^ 
shall  keep  r^ular  Accounts,  balanced  up  once  every  sir 
months;  namely,  at  Christmas  and  Midsummer,  and 
sdwaya  open  to  the  inspection  of  the  Parties. 

''  &th.  That  application  be  made,  to  some  competent 
Person,  ta  value  the  Land  belonging  to  Mr.  Swdk*s 
House,  to  enable  us  to  judge  of  the  Price  at  which  it  may 
be  offered  to  Mr.  Swale. 

^  10th.  That  the  Writings  of  the  several  Premises  be 
given  into  the  possession  of  the  respective  Inheritors. 

**  11th.  This.Resolution  was  erased. 
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'  "  12U1.  That  Frederidt  Zew'Share  ehall  be  vested  in 
good  and  BuflScient  Mortgage,  until  he  attain  the  age  of 
SI  years,  as  approved  by  the  Adminiatiatora,  the  Intnest 
to  be  anoually  ahared  anuMiget  the  whole  Adtniniatnttors. 

"  TTtonuu  Sanderson,  *l  e 
"  George  Sanderson,  I  "S 
"  WiUiam  SaiuJerson,  )-|.s 

ll 

"  Mary  Svxde.  J     ^ 

"  .E^a  objects  to  sign  until  she  has  taken  a  l^at  opinioQ 
on  Resolution  Tth.  If  she  does  not  sign  with  this  Reso- 
lution as  it  stands,  it  must  be  expunged,  and  the  Property 
remain  unsold,  for  which  1 4  days  is  given  her  to  decide. 

"  7th  February  1623." 

Letters,  signed  by  all  the  Administrators,  were  aAer- 
wards  sent  to  seveial  of  the  Debtors  to  the  Testator's 
Estate,  requesting  them  to  pay  their  Debts,  to  WVUom 
Saaderton,  "  who  has  been  appointed  by  us  the  ading 
Administrator."  Accordingly,  WiUiam  Sanderson,  who, 
as  the  other  Administrators  knew,  was  indebted  to  the 
Testator,  at  his  decease,  alone  got  in  the  Testator's 
outstanding  Estate,  and  the  other  Administrators  never 
interfered  in  the  affairs  thereof. 

Hw  Bill  was  filed  on  the  10th  of  February  1SS7,  by 
Lees,  an  Infant,  stating,  amongst  other  things, 
t  of  the  Letters  beforementioned,  and  charging 
efendant,  WiUiam  Sanderson,  was  insolvent, 
I  to  pay  what  he  bad  rec^ved  on  account  of,  br 
e  indebted  to  the  Estate  of  the  Testator,  and 
Defendants,  Thomas  Sanderson,  George  San- 
(ary  Swale,   and  £^abetk  Barber,   or  the 
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Befendants,  Join  Hemy  Sufok  aikl  James  BentUj/  1830. 

Barbetf  a3  the  Husbands  of  Mary  Swqle  and  Elizabeth     ^"^      ^        ' 

Barber^  ou^t  to  pay  and  make  good  the  same;  for  that  i^jus 

WUSam  Sanderson  acted  chiefly  in  the  affiurs  of  the     aAKDwwoK 

Testator,  by  the  special  direction  and  appointment  of 

T.  Sanderson^  George  Sanderson^  J.  H.  Swale  and  Mary 

Us  Wife,  and  J.  B.  Barber  and  Elizabeth  his  Wife,- 

and,  as  Evidence  thereof,  that  those  Defendants,  or  some 

of  them,  signed  the  Resolutions  before-mentioned.    The 

Bill  prayed  that  the  Will  might  be  established  and  the 

IVnsts  performed ;  that  an  account  might  be  taken  of 

the  Pffl^onal  Estate,  and  of  the  Rents  and  Profits  of  the 

Real  Estates  of  the  Testator  received  by  the  Defendants ; 

(hat  it  might  be  declared  that  the  Defendants,  Thomas 

Sanderson^  George  Sanderson^  J.  H.  Swale  and  Mary 

{lis  Wife,  and  J.  B.  Barber  and  Elizabeth  his  Wife,  were 

reqxMisible  for  what  William  Sanderson  had  received 

^  become  indebted  to  the  Estate  of  the  Testator,  and 

that  they  inight  \)e  decreed  to  make  good  the  same. 

WiUiam  Sanderson  was  in  custody  for  not  paying,  into 
Court,  certain  Sums,  which  appeared  by  his  Answer  to 
be  due  from  him  to  the  Testator's  Estate,  and  which  he 
had  been  directed  to  pay  by  an  Order  made,  in  the  Cause, 
in  March  1828;  and  he  did  not  appear  at  the  hearing  of 
the  Cause. 

Sir  E.  Sugden  and  Mr.  Barber  for  the  Plaintiff  : 

Immediately  on  the  Letters  of  Administration  being 
taken  out  to  the  Testator,  all  the  Co-administrators 
(except  Barber  and  Wife)  signed  the  Resolutions,  by 
which  they  authorised  William  Sanderson  (who  was 
then  indebted  to  the  Estate)  to  act  as  sole  Administn^- 

VoL.  IV.  D 
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^936.         tor:  find  they  never  took  any.  steps  to  see  ihathe  pe^- 

'  formed  his  duty.    Though  Mrs.  Barber  did  not  sign 

.  ^         the  Resolutions,  yet  she  acquiesced  in  the  arrangemttit; 

^  M '      «r     ^^  ^^^'  ^  ^^^  ^  ^^  other  Administrators^  signed  the 

Letters  that  were  sent  to  the  Creditors  of  the  Testatorl 
All  those  who,  either  expressly ,  or  by  acquiescencei  de- 
volved the  duty  on  fVittiam  Sandereouy  are  answerable 
for  what  he  did* 

(The  Vtce^Chanceilcr : — Was  not  the  signing  of  the 
Resolutions  by  Mrs.  Swak  a  mere  nullity^  she.  being  a 
married  woman?) 

Both  Mr.  Barber  and  Mr.  Swale  were  present  wh^ 
the  Resolutions  were  signed.  The  sending  of  the  Lettf^rs 
to  the  Creditors  was  an  adoption  of  theRescdutions^bj 
the  Husbands.  They  do  not  say,  in  their  Answers,  thait 
they  ^repudiated  the  acts  of  their  Wires,  but  tbat  WilHam 
Sanderson  acted  as  sole  Administrator,  in  .pursuance  of 
the  Resolutions  (a)«  These  Administrators  were  Trustees 
ibr  the  Plaintiff,  who  is  an  lofant,  and  were  bound  to 
have  his  Share  of  the  Property  laid  out  and  secured  for 
his  benefit,  and  they  are  answerable  if  they  suffer  it  to 
.remain  in  the  hands  of  their  Co^administraton  These 
Defendants  had  no  right  to  suffer  the  Debts,  which  wer0 
due,  from  William  Sanderson^  to  the  Testator's  JBstate,  to 
remain  unpaid,  or  the  Testator's  Property  to  continue  in 
his  hands.  The  Letters  .of  Administration  were  taken 
out  in  1823,  and  nothing  has  been  done  since;  but 
Property  to  a  large  amount  has  been  suffered  to  remain 

(a)  QMore  if  the  Husband  of  an  Administratrix  is  not  aii* 
swerable  for  the  acts  or  defaults  of  his  Wife,  even  where 
there  are  no  special  Circumstances  in  tbe-Case. 


CASES  IN  chaivcery: 

Id  the  hcnib  of  fVilHank  Sandenmu  Whether  those 
Reaolutioiifl  were  sigaed  or  not,  it  was  the  duty  of  these 
Ftfties  to<^  WiUiam  Sandermm  to  account  No  cme 
can  dispute  that  Mr.  and  Mrs.  Sarber,  and  Mr*  and 
Mrs.  SfooZe,. are  liable;  forthey,  as  well  as  the  other  Ad*, 
ministrators^  sanctioned  the  Property  remainmg  in  the 
possesBion  of  WilUam  Sanderson.  Gill  r.  The  Attcmty^ 
gauraHJb) ;  Sadler  y.  Hohbs  (e) ;  Chambers  v.  Minchialk 
((f);  I^rd  SMpbrooh  v.  Lard  Hinchinbrook(e). 

Mr.  Knight  and  Mr.  Duchoarth  for  the  Defend* 
ants,  George  Sanderson^  and  Barber  and  Wife : 

Mr.  and  Mrs.  Barber  Bwear,  in  their  Answer,  that 
they  did  not  eiAer  sign  or  approye  of  the  Resolutions* 
Besides^  those  Resolutions  did  not  giye  WiUiam  Sander* 
son  any  greater  power,  over  the  Testator's  Personal 
Estate,  than  he  wonld  have  had  if  they  had  not  been 
entered  into.  It  ought  to  be  proved  that  our  Clients 
gave  WUtiam  Sandersm  an  Authority,  that  he  has  acted 
under  it,  and  received  what  he  could  not  have  done 
without  it:  until  that  is  done,  they  cannot  be  made 
liable  for  his  acts  of  de&uljts. 

Mr.  WiUiam  Lowndes  appeared  for  the  Defendants 
Simile  and  Wife,  Mr.  Rose  for  the  Assignees  of  Thomas 
Sanderson^  who  had  become  Bankrupt,  and  Mr.  Farrer 
for  the  Personal  Representative  of  Elizabeth  Sanderson^ 
the  Testator's  Widow. 

The  Vice-Chancelloh  : 

By  the  Resolutions,  the  Co-administrators  abandoned, 
to  WiUiam  Sanderson^  all  dominion  over  the  Personal 

(*)  Hard.  314.  (rf)  7  Ves.  1 86. 

(c)  2  Bro.  C.  C.  114.  (0  11  Ves.  as^* 

D  2 


.CASES  IN  CHANCBRYv 


1830. 

^ ' 

JOHNSOV 
COMPTOV. 


curred  by  reason  of  Struth  so  going  into  parts  beyond 
the  Seas  or  otherwise,  then  Conq>ton,  his  Heirs,  Exe« 
cutors  or  Administrators  should,  from  time  to^time,  and 
at  all  times  thereafter,  during  the  life  of  SinUh,  from 
and  immediatdy  after  de&nlt  sfaoold  be  made  as  afim* 
said,  and  without  any  demand  made  upon  or  notice 
given  to  him  or  them  thereof,  pay  the  Annuity  to  the 
Plaintiff,  and  all  Arrears  thereof,  and  such  proportionable 
part  thereof  as  aforesaid,  and  all  such  additional  Pre* 
miums  of  Insurance  as  should  be  incurred  as  aforesaid : 
and  the  Indenture  contained  a  Proviso  for  the  Rer 
purchase  of  the  Annuity,  by  Struth  and  Compton^  or 
either  of  them,  upon  the  Terms  therein  mentioned. 


A  Warrant  of  Attorney  to  enter  up  Judgment^  was,  at 
the  same  time,  executed  by  Struth  and  Compton,  for 
2,1 00  Z.:  and  Judgment  was,  soon  afterwards,  entered  up 
against  them  in  the  Court  of  King's  Bench.  Struth 
paid  the  Annuity,  to  the  Plaintiff,  for  a  short  time  after 
the  grant  of  the  Annuity;  but,  in  1826,  he  left  this 
Kingdom,  and  had  ever  since  remained  abroad ;  and  no 
payment  had  been  made,  to  the  Plaintiff,  in  respect  of 
the  Annuity,  since  the  Quarterly  Payment  which  became 
due  on  the  4th  of  January  1823. 


Coiiip^on,  by  his  Will,  dated  the  16th  of  July  1824, 
devised  Imd  beq[ueathed,  unto  William  NorrUf  Joseph 
Bdher  and  Orton  Smith  all  hb  Real  and  Personal  Pixh 
perty  upon  Trust  to  sell  and  dispose  of  the  same  as 
therein  mentioned,  and  to  place  out  the  Proceeds- at  Inter 
rest,  upon  certain  Trusts  for  the  benefitof  his  Wife,  AmeUm 
ComptoUy  and  all  his  Children  who  should  be  living  at  his 
[Decease^  and  the  Testator  appointed  his  Wife,  widNorris, 
Baker  and  Smith,  j^xecutors  of  his  Will.  ; 
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"Tb^  TertatoFy  by  a  CJodidl,  beaiing  date  tbe  Iddi 
^f  Jmuarjr  1827,  revoked  the  Devise  to  NorrU,  Baker 
and  Smith,  aod  the  appointmeDt  of  them  as  ExecutorB 
of  hia  Will;  and,  in  lieu  diered^^  gave  to  Henry  EarUf 
fymph.  Baker,  llamas  Brum  the  Younger  and  Join 
Smith,  all  hia  Real  and  Personal  Property  iq>on  the 
fame  IVaats  as  in  his  Will  mentioned,  and  appointed 
them  and  his  Wife  Executors  and  Executrix  of  his  WilL 


« * 
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Conq^tan  died  soon  after  the  date  of  the  Codicil,  and 
shortly  after  his  death,  his  Widow  and  Thomas  Bruin,  the 
Younger,  and  John  Smith  proved  his  Will  and  Codicil, 
and  possessed  his  Personal  Estate,  and  entered  into  the 
possession  of  his  Real  Estates*. 
« 

The  Bill  (which  was  filed  in  February  1828,)  prayed 
that  an  account  might  be  taken  of  the  Arrears  of 
the  Annuity,  and  of  all  Sums  of  Money  which  wer^ 
or  mighty  be  due,  to  the  PlaintiflT,  in  respect  thereof; 
and  that  an  Account  might  be  taken  of  the  Personal 
Estate  of  the  Testator  possessed  by  the  Defendants, 
his  Executors,  and  that  they  might  be  decreed  there- 
out to  p^y,  to  the  Plaintiff,  what  should  be.  found 
due  to  him,  and,  in  case  the  Personal  Estate  should 
not  be  sufficient  for  that  purpose,  then  that  the  defi^ 
oency  might  be  made  good  by  the  Sale  of  a  sufficient 
part  of  the  Testator's  Real  Estates. 

.  The  Defendants  to  the  Bill  were  the  Executors  and 
TrosteeSy  and  the  Children  of  the  Testator;  and  they,  in 
their  Answer,  said  that  in  February  1824,  a  Commission 
of  Bankrupt  was  issued  against  the  Testator,  who  Was 
duly  foimd  and  declared  a  Bankrupt,  at  which  time  the 
Annuity  was,  and  had  been,  for  a  length  of  time^  in 
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Arreat;  that  they  had  heard  wid  believed  that  the 
Pla;intiff  never  proved  or  attempted  to  prove,  either  the 
ArrearSy  or  the  value  of  the  Annuityy  under  the  Commis^ 
sion,  as  he  might  and  ought  to  have  done :  that  the  Tes- 
tator duly  obtained  hie  Certificate  under  the  Commimfm, 
and  that  the  same  was  allowed^  by  the  Lord  C^nceUor^ 
on  the  Idth  of  May  1824;  and  they  submitted  that  the 
Commission  and  Certificate  were  a  bar^  to  aH  the  Claims 
made  by  the  Bill,  and  all  the  Relief  thereby  sought 
against  the  Defendants;  and  they  claimed  Che  same 
benefit  of  the  Commission  and  Certificate,  as  if  they  had 
pleaded  the  same,  in  bar  of  the  Relief  sought  by  the  Bill. 

« 

Mr.  Pqfnfs  and  Mr.  Parker  for  the  Plaintiff: 

The  question  is  whether  this  Annuity  could  have  been 
proved  under  the  Commission  issued  against  th^Grantor?  A 
If  it  was  not  provable  under  the  Commission,  then  the  ^ 
Plaintiff's  demand  i»  not  barred  by  the  Certificate  (a). 

(a)  By  49  Geo.  3^  c.  iai»  s.  8„  it  is  enacted,  **  That,  in  all 
Cases  of  Commissions  of  Bankrupt  already  issued,  under  which 
no  Dividend  has  yet  been  made,  or  under  which  the  Creditors 
who  have  not  proved  can  receive  a  Dividend  equally,  in  propor- 
tion to  their  respective  Debts,  without  disturbing  any  Dividend 
aheady  made,  and  in  all  cases  of  CommiBsions  of  Bankrupt 
hereafter  to  be  issued,  where,  at  the  time  of  issuing  the  Com- 
mission, any  Person  shall  be  Surety  for,  or  be  liable  for  any 
Debt  of  the  Bankrupt,  it  shall  be  lawful  for  such  Surety  or 
Person  liable,  if  he  shall  have  paid  the  Debt,  or  any  part 
thereof  in  discharge  of  the  whole  Debt,  although  he  may 
have  paid  the  same  after  the  Commission  shall  have  issued, 
and  the  Creditor  shall  have  proved  his  Debt  under  the  Com- 
mission, to  stand  in  the  place  of  the  Creditor  as  to  the  Divi- 
dends upon  such  proof;  and,  when  the  Creditor  shall  not  have 
proved  under  the  Commission,  it  shall  be  lawful  for  such 
Surety,  or  Person  liable,  to  prove  his  demand  in  respect  of 
such  Payment,  as  a  Debt  under  the  Commissicm,  not  disturb- 
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This  question  has  beenthesubject  of  decision:  Haffha'Oi 
n.  Fcmdtimer  (ft),   WathiM  v.  Flanmagan  (c),  Broume 

ing  the  fonner  Dividendsy  and  to  receive  a  Dividend  or  Divi* 
dends  pioportioiiably  with  the  other  Creditors  taking  the 
benefit  of  such  Commissiony  notnidistanding  such  Person  may 
have  become  Surety  or  liable  for  the  Debt  of  the  Bankrupt 
after  an  Act  of  Bankruptcy  had  been  committed  by  such 
Bankrupt ;  provided  that  such  Person  had  not,  at  the  time 
when  he  became  such  Surety>  or  when  he  so  became  liable 
for.  the  Debt  of  such  Bankrupti  notice  of  any  act  of 
Bankruptcy  by  such  Bankrupt  committed,  or  that  he  waa 
insolvent,  or  had  stopped  Pa3rment:  provided  always  that 
die  issuing  a  Commission  of  Bankrupt,  although  such  Com-> 
mission  shall  afterwards  be  superseded*  shall  be  deemed 
SDch  Notice;  and  every  Person  against  whom  any  such 
Xilommission  of  Bankrupt  has  been  or  shall  be  awarded, 
and  who  has  obtained  or  shall  obtain  his  Certificate,  shall 
be  discharged  of  all  demands  at  the  suit  of  every  such  Per- 
son having  so  paid,  on  being  hereby  enabled  to  prove  as  afore- 
said, or  to  stand  in  the  place  of  such  Creditor  as  aforesaid, 
with  regard  to  his  Debt  in  respect  of  such  suretyship  or  liabi- 
lity, in  like  manner  to  all  intents  and  purposes,  as  if  such  Per- 
son had  been  a  Creditor,  before  the  Bankruptcy  of  the  Bank- 
jupt,  for  the  whole  of  the  Debt  in  respect  of  which  he  was 
Surety  or  was  so  liable  as  aforesaid.** 

By  Section  17,  it  is  enacted,  "  That  it  shall  be  competent 
to  any  Annuity  Creditor  of  any  Person  against  whom  a  Com- 
mission of  Bankrupt  shall  issue  after  the  passing  of  this  Act, 
whether  the  same  shall  be  secured  by  Bond  or  Covenant,  or 
Bond  and  Covenant,  or  by  whatever  Assurance  or  Assurances 
the  same  shall  be  secured,  and  whether  there  shall  or  shall  not 
be,  or  have  been  any  Arrears  of  such  Annuity  at  or  before  the 
time  of  the  Bankruptcy,  to  prove,  under  such  Commission,  as 
a  Creditor  for  the  value  of  such  Annuity,  which  value  the 
Commisuoners  shall  have  power,  and  are  hereby  required  to 
ascertain,  and  the  Certificate  of  every  Bankrupt  under  whose 

Commission 
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(b)  5  M.  &S.21. 


(c)  i3Pri.  14. 
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y^  JUeid).  In  the  laat  of  these  Caae^fBoM/Ujf,  J.  sayB : 
''  The  Statote  4d  Geo.  8,  c.  12.1,  s.  17,  ^acts,  Sue.  That 
Clause  applies  to  Annuity  Creditors  only.  Was  the 
Plaintiff  an  Annuity  Creditor  of  the  Defendant  ?  I  think 
he  clearly  was  not.  JTey,  the  Grantee  of  the  Annuity, 
Was  not  an  Annuity  Creditor  of  the  Defendant,  who  was 
IHdy  liable  in  case  the  Grantor  made  defa^t;  besides^ 
how  could  a  yalue  be  put  on  the  Plaintiff's  Interest  in 
^is  Annuity  ?  The  value  of  an  Annuity  for  Life,  is  esti^ 
mated  by  considering  it  as  an  Annuity  for  that  number 
of  years  which  is  the  probable  duration  of  the  Life  for 
which  it  is  granted :  that  is  the  value  of  the  Interest  ^ 
the  Grantee,  But  how  is  the  valijie  of  the  I^tcvreat  of 
A  Surety  to  be  calculated  ?  He  never  will  be  liiable  i£h» 
Principal  does  his  duty,  and  may,  porhttpd,  never  b6 
called  upon  to  pay  anything.  It  seems  to  me  that  tfai9 
Is  not  a  case  in  which  the  Plaintiff  could  prove  the  value 
of  his  Annuity,  as  a  Debt  under  the  Conunissioxi.'^ 
The  obligation  of  the  Surety  is  one  whidi  e^jth^r  m^j  or 
isnty  not  aidse;  it  does  not  create  a  contingent  Debt;  and 
it  is  not  provided  for  by  the  49  Geo.  3,  c.  121.  The 
Arrears  of  the  Annuity  which  were  due  when  Gampton 
became  Bankrupt,,  were  provable  under  his  Commis^ 
sion  ;  and  the  Plaintiff  does  not  ask  for  them ;  but  the 
Plaintiff  is  entitled  to  be  paid  the  Arrears  that  ^ave  be-* 
wme  dm  since  the  E|ankrupt<7# 


Commission  such  proof  shall  be  or  might  have,  been  made, 
shall  be  a  discharge  of  such  Bankrupt  against  all  demands 
whatever  in  respect  of  such  Annuityi  and  the  Arrears  and 
fbture  Payments  thereof  in  the  same  manner  as  such  Certifi- 
tate  would  discharge  the  Bankrupt  with  respect  to  any  other 
Debt  proved,  or  which,  might  have  been  prdved  tmder  th^ 
Gommission." 

(rf)  6  B.  &  a  689.  t^r\r^^  4J^-;Si^t,  .  ;  . 
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Sir  Edwgrd  Sudden  tiA  Mr.  TToA^Mief  for  the 
Defendants: 

Browne  y.  Ze«  was  a  Case  between  Co-sureties ;  and, 
a  WatJoMg  y.  jPZcmiMi^afiy  the  flimty  was  endeayouring 
^  prore  against  the  Estate  of  his  Piincq)al.  The 
qoestioii  in  this  Cause  does  not  depend  upon  tile  Ab 
Oeo»  a,  a.  131,  but  upon  6  Geo.  4,  c  \Q{e).ss^-^T-s^' 

• 

{e)  By  Section  54»  it  is  enacted,  ^  That  any  Annuhy 
Creditor  of  aay  Bankrupt^  by  whatever  assurance  the  same 
be  secured,  and  whether  there  were  or  not  any  arrears  of 
sndi  Annuity  due  at  the  Bankruptcy,  shall  be  entitled  to 
prove  for  the  vdue  of  such  Annuity,  which  value  the  Com- 
{nMoQCEB  ffaall  ascertain,  regard  being  had  to  die  origind 
price  given  for  the  said  Annuity,  deducting  therefrom  such 
dimiaution  fa  the  vakie  thereof  as  shall  have  been  caused  by 
the  lapse  of  time  since  Ibe  gnmt  ther^  to  the  data  of  the 
Commissioa/' 

By  Section  55>  it  is  enacted,  ^  Thai  it  shall  not  be  lawful 
for  any  PeiBoa  entitled  to  any  Annuity,  granted  by  ai|y 
Bankrupt,  to  sue  any  Person  who  may  be  coUatecal  Surety 
for  the  payment  of  such  Annuity,  until  such  Annuitant 
shall  have  proved  under  the  Commission  f^'nst  such  Bank'* 
nipt  far  the  value  of  such  Annuity,  ^^  ^^^  the  gaymeat  >wA^-»^Xr^ 
dienef;  and  if  such  Sure^,  after  such  proofs  pqr  die  aoMHuit  ''''^*^^^ 
proved  as  aforesaid,  be  shall  be  thereby  discbaiged  from  all 
daims  in  reelect  of  such  Annuity;  and  if  such  Surety  shaB 
pot  (before  any  payment  of  the  said  Annuity  subsequent  to  the 
Bankruptcy  shall  have  become  due)  pay  the  Sum  so  jroved         ^ 
8>  afoiesakl,  he  may  bejaifl*  for  the  accruing. payments  ^^^i^^ 
^  such  Ammity  until  such  Annmtaot  shall  have  paid^  or 
falisfied  the  Ameimt  so  piov^,  with  Interest  thereon  at  the 
rOe  of  four  per  Cent,  per  Annum  from  the  time  of  notice  of 
such  proof,  wad  of  the  Amount  thereof  being  given  to  soeh 
Sarety,  and  after  such  Payment  or  Satisfaction  such  Surely 
dudl  stpnd  ii>the  place  of  sudi  Ao)Miitant,  in  respect  of  such 
proof  as  aforesaid,  to  the  Amount  90  paid  or  saiiirfied  as  afoioi 
by  such  -  Surety ;  and  the  Certificate  of  the  Bankrupt 
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(The  Vtce-Chanoetkn^ : — ^That  Act  was  passed  after 
the  Bankruptcy.) 

It  was;  but  it  has  a  retrospective  effect.  Sell  .y. 
BUton(f).  The  64th  Sect  of  that  Act  says,  generally, 
''  any  Annuity  Creditor."  Can  it  be  said,  that  the 
Orantee  was  not  an  .Annuity  Creditor  of  .Comptanf 
Compton  was  a  Party  who  had  granted  the  Annuity. 
Though  he  was  a  Surety,  he  was  an  Annuity  Debtor  to 
the  Grantee :  and,  if  he  was  an  Annuity  Debtor  to  the 
Grantee,  the  Grantee  was  an  Annuity  Creditor  of  his. 
The  Legislature  took  it  for  granted,  that  the  case  of  a 
Surety  was  provided  for  by  the  64th  Section ;  and  then. 


shall  be  a  discharge  to  him  from  all  claims  of  such  Annuitant, 
or  of  such  Surety^  in  respect  of  .such  Annuity;  provided  that 
such  Surety  shaU  be  entitled  to  credit  in  account  with  such 
Annuitant  for  any  Dividends  received  by  such  Annuitant 
under  the  Commission,  before  such  Surety  shall  have  fuOy 
paid  or  satisfied  the  Amount  so  proved  as  aforesaid." 

By  Section  sQ^  it  is  enacted,  <<  That  if  any  Bankrupt  shall 
before  the  issuing  of  the  Commission,  have  contracted  any 
Debt  payable  upon  a  contingency,  which  shall  not  have 
happened  before  the  issuing  of  such  Commission,  the  Person 
with  whom  such  Debt  has  been  contracted,  may,  if  he  think 
fit,  apply  to  the  Commissioners  to  set  a  value  upon  such 
Debt,  and  the  Commissioners  are  hereby  required  to  ascer- 
tain the  value  thereof,  and  to  admit  such  Person  to  prove  the 
Amount  so  ascertained,  and  to  receive  Dividends  thereon ;  or 
if  such  value  shall  not  be  so  ascertained  before  the  contingency 
shall  have  happened,  then  such  Person  may,  after  such  con« 
tbgenoy  shall  have  happened,  prove  in  respect  of  sudi  Debt, 
and  receive  Dividend  with  the  other  Creditors,  not  disturbing 
any  former  Dividends :  provided  such  Person  had  not,  when 
such  Debt  was  contracted,  notice  of  any  act  of  Bankruptcy 
by  such  Bankrupt  committed." 

(J)  4  Bmg.  615. 
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by  the  56th  Section,  it  is  enacted  that,  if  the  Annuitant 
do  not  prove  under  the  ConuniBsion,  he  shall  not  pro- 
ceed against  the  Surety.  But  for  the  Provisions  of  this 
Section,  the  Surety  would  have  been  placed  in  a  worse 
situation  than  the  Bankrupt  Principal.  However,  if 
there  is  any  doubt  as  to  whether  this  Case  fells  within 
the  64th  and  66th  Sections,  then  it  is  provable,  as  a 
Contingent  Debt,  under  the  66th  Section. 

But  it  is  not  necessary  for  us  to  discuss  the  meaning 
of  that  Act,  as  there  is  a  specialty  in  this  Case.  The 
Judgment  was  a  provable  Debt  against  Compton's 
Estate.  From  the  moment  that  the  Judgment  was 
entered  up,  the  Sum  recoverable  under  it  became  the 
Fund  for  Payment  of  the  Annuity;  and  the  Security 
for  the  Annuity  was  the  Judgment,  and  not  the  Cove- 
nant. That  Sum  was  an  immediate  Debt,  and  was 
provable  under  the  Conunission ;  and,  on  that  ground 
alone,  there  is  an  end  to  the  Plaintiff's  Case. 

Mr.  Pepys,  in  Reply : 

At  the  time  of  the  Bankruptcy,  the  Debt  due  under 
the  Judgment  was  not  the  whole  Sum  for  which  the 
Judgment  was  entered  iip,  but  only  the  Arrears  that 
were  due  at  the  time  of  the  Bankruptcy.  When  the 
obligation  to  pay  arises  on  the  Deed,  then,  and  not 
before,  there  is  a  Debt  to  be  proved.  The  64th  Section 
of  6  Geo.  4,  c.  16,  is,  in  substance,  the  same  as  the  17th 
Sectbn  of  46  Geo.  3,  c.  121.  And  the  66th  and  66th 
Sections  of  the  former  Act  are  totally  inapplicable  to 
the  present  question.  The  former  of  those  Sections 
merely  enacts  that,  if  the  Grantor  becomes  Bankrupt, 
the  Surety  shall  not  be  liable,  unless  the  Grantee  gives 
him  an  opportunity  of  proving  under  the  Commission. 
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Here  it  itf  not  Ae  Gtantor,  but  the  Surety  that  lias'  be-t' 
eame  BaBkmpt  The  Comnuasba  issued  in  1824,  judl 
tlie,  40  Geo.  3^  c.  Idl,  is.  the  only*  Aet  that  i&m  qoeatn^ 
in- thiB.  Gauae. 

The  YfCE^CHAiicKixas.: 

'  The  Judgment  must  be' taken  with  reference  to  the 
Sum  intended  to  be  secured  by  it.*  In  'thi&  Casc^ 
Compton  did  not  covenant  to  pay  the  Annmty,  in  all 
eyentSy  but  only  when  the  Orantor  made  Default:  he, 
therefore,  never  undertook  to  pay  the  whole  Sum,  and^ 
consequently,  his  Estate  cannot  be  liable  to  that  extent. 
This  t7ase  does  tot  fall  within  the  6  Greo.  4,  c.  1*6,  and 
the  Amount  alleged  to  be  due  could  not  have  been  proved 
under  49  Geo.  3,  e.  121,  sec.  17;  for  Compton  cannot^ 
for  the  reasons  which  I  have'  before  adverted  to,  be 
considered  as  an  Annuity  Cveditor  of  the  Pbdntiff.  S^t/^:^ 

Decree  aocoMmg  to  the  prayer. 


DefendanU 

Evidenu* 

What^^iBci- 
ent  vrmSJacie 
Eviaence  that  a 
Defendant  it  out 
of  the  Jurisdic- 
tkm. 


In  this  Cause,  one  of  the  Witneoaea  whawaa  exaitaiacd 
for  the  Plainti£^  in  order  to  show  that  Siruth  was  oat 
of  the  Jurisdiction .  of  the  Court,  deposed  that  heL-had 
read  some  Letters,  dated  fiom  Paris,  and  addressed  to 
and  received  by  the  Plaintiff,  (one  of  which  he  had  seeii 
within  a  week  past,)  stating  that  JStrmik  was  theai  m 
Pam,  and  that  on  that  gaoand  he  believed  that  S6aM 
was  not  resident  in  England.  Another  witness  SBki,jtiiiit 
the  Defendant  AwieUa. Compton  had  told  him,  about  &ft 
«di^s  since,  that  she  had  heard  and  believed  ibBiSiruik 
was.  then  at  Paris.  A  third  Witness  deposed  that, 
•  about  two  months  before^his  EzamiBation,  .he  iuri 
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SinOk  m  Parkf  where  he  Uien resided;  timt  he  had 
not  heard  that  Struih  had  eiiice  left  Paris;  and  that  if 
he  had,  the  WitneBa  bdiieved  that  he  ahoaki  have  heard 
of  it,  and  imder*  those  circmnatances  the  Witness  bdieoed 
and  had  no  doubt  that  Siruth  then  resided  in  Parity 
and  that  the  difficulties  he  got  into  in  this  country  had 
prerented  his  returning;  that,  to  the  best  of  the  Wit- ' 
ness's  recollection,  Struth  went  to  reside  abroad  about 
1822  or  1823 ;  and  that,  save  as  aforesaid,  the  Witness 
had  had  no  intercourse  or  correspond^ce  with  him  since 
1823. 


.T«9a. 
JOBvaoir 

Coimoi^. 


The  Connael,  for  the  Defendants,  objected  that  this 
Sndence  was  not  sufficient  to  prove  that  Struth  was 
then  oat  of  the  Jurisdiction.  But  the  Vtce-ChoMoM^ 
ml,  that  it  was  Evidence,  primA  facie,  iiiat  Siruth  waa 
abioad.' 


The  Registrar  havmg  declined  to  draw  up  the  Decme^ 
so  as  to  affect  the  Real  Estates  of  Cmt^tan,  ouihk 
gnnind  that  the  Bill  was  filed  by  the  Plaintiff  simply^ 
and  not  on  behalf  of  himself,  and  all  other  the  Specialty 
Creditors  of  CSmp^  the  Plaintiff's  Ootmsel  appUe«l 
that  the  Decree  might  be  drawn  up,  so  as  td  include 
Uie  Real  as  well  as  the  Personal  Estate;  but  the  Fte»- 
Chancdlar  fcheught  that  the  Registiar's  objection  was 
iieU-  foftnded,  and  -  refused  the  Applieation.  On  a -'nh^ 
wqnent  day,  im  H<mar  was  iumished  with  a  Notef  of 
a  Case  from  Reg«  Lib.  (^  Sadler  v.  J^ioharde,  81st  May 
1785,  in  wlitch  Lord  Tkurlow,  upon  the  poibt  being 
mentioned  to  Urn,  had  decided  thatthe  Decree  in  a  Suh 
by-a  Specialty  Creditor  alone,  ought  to  be  odifined  to 
the  Personal  Bstate  of  ihe  Debtor  f  ^but  his^  Lord^p 


DeHermmi 
Credits. 

The  Court  wjU 
not  decree  a 
Special^  DeU 

tobepaid^omaf 
the  deceMed's  - 
Real  Esiatef ,  j 
waiter  the  Cre-^ 

ditor  Hies  4»i  be- 
half of  htiBtelf. 
and  all  alher'^ 
Speeialty^radi- 
tors:  buiiei^Pe; 
will  be^gtvenlQ 
amend  the  Bjik 
at  the  hearing. 


^y  ^  /J^^ 
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GOMPTON. 


gave  leave,  to  the  Plaintiff,  to  amend  his  Bill  by  iWting 
it  a  Bill  on  behalf  of  himself  and  all  other  the  Spedalty 
Creditors :  and,  on  the  authority  of  that  Decision,  the 
Vtce-ChanceUar  allowed  the  Plaintiff  in  this  Cause,  to 
make  a- similar  Amendment  in  his  Bill. 


1830:  BULMER  V.  JAY. 

<7th  November. 

„  ,    JjY  Indentures  of  Lease  and  Release,  of  the  20th  and 

AdnUniitraiors.  ^iBt  of  September  1798,  the  Release  made  between 

Construction,  Richard  Ckarvoardine  of  the  first  part,  Ann  Prichard, 

The  ultimate  Spinster,  of  the  second  part,  and  Benjamin  Prichard 

Trust  declared  and  Leans  Champs  of  the  third  part,  being  the  Settler 

^  a  Icrn^^  °^^*  ^^  ^®  Marriage  of  Richard  Carwardine  with  An» 

iBisedoutof  the  Prichard,  in  consideration  of  the  Marriage,  and  of  the 

Husband's  Es-  Fortune  of  Ann  Prichard,  consisting  of  1,000 /•  Stock, 

EScntowor,  ^^  other  Personal  Property  to  which  Carwardine  would 

AHnyplatayfrnrtt  bccomc  entitled  on  the  Marriage  takii^  effect,  Canoar" 

^l^mrdfl  c^^  ^fiiw,  by  the  direction  of  Ann  Prichard,  conveyed,  unto 

in  her  Hus-  <uid  to  the  use  of  Benjamin  Prichard  and  Lewis  Chamr- 

b^d's  lifetime;  hers  and  their  Heirs,  a  Messuage  in  the  City  of  Herefords 

next  of  Kin  of  ^^^  ^  ^^  occupation  of  Carwardine,  in  Trust,  after  the 

the  Wife  were  Solemnization  of  the  Marriage,  for  Carwardine  for  his 

Mo^^ScA*  ^®'  ^^'  *^^  *"*  decease,  upon  Trust  for  Ann 
wpearuff,  from  Prichard  for  her  life,  and,  after  the  decease  of  the 
K  SJT**^  ^  Survivor,  in  Trust  for  the  Children  of  the  Marriage,  as 
to  have  been  Carwardine  and  Ann  Prichard  ehould  appoint,  and,  in 
the  Intention  of  defitult  of  any  such  Appointment,  in  Trust  for  all  the 
*^~[*'^'  Children  of  tiie  Marriage,  as  Tenants  in  Common,  in 
'  ^  y^'/^<^ee;  and,  in  case  there  should  not  be  any  Child  of 
j^7  \^'  ^    ^^  Marriage,  then  upon  Trust,  as  soon  as  conveniently 
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ttighi  be  •Aer  tte  esplntioii  of  IS  Calendar  MontlM 
fioBi  tfiQ  deotaae  of  tlie  SurriTor  of  Riokard  Carwardmt 
and  AMmPrM0Brdphj  Sate  or  Mortgage  of  the  Premiae% 
to  raise  the  Sum  of  7602.^  and  to  pay  the  same  unto 
uch  PeraoB  or  Peraona,  as  /^m  Priciard,  notwithstand- 
■ig  liar Coirertaie^  ihonldyas  therein mentioDied,  appoint^ 
«m1>  hi  de&nk  of  such  AppoialiDttii,  upon  Trast  to 
pqf  tlifi  1§0L  or  aueh  part  thereof  as  might  be  anap* 
pointed,  nnto  the  Ezecntorg  or  Adminiatratora  of  Amm 
Priciardi  provided  that,  if  the  Peraon  or  Penona  who 
ahodd^  upon  Ae  death  of  the  Surrivor  of  lUekard  Car* 
wardim  wad  Amn  Priciard,  heeasDB  enliiled  to  the  Fk«e<» 
hold  and  InheritaiMaa  of  the  Premisea,  anbject  to  the  aaid 
Sum  of  ^MLf  ahould>  prior  to  the  expiration  of  the  said 
U  Qabndar  Mentha,  paj  the  9Mi  to  thaTmateea,  then 
thaTnmlMa  ahonld  eonvey  the  Prmiaes  nnlo  Ae  Pctsoii 
er  Pocaeatf  ao  entiiUd  to  the  Fraeh<M  and  Inberilanoe 
teroo^  end  lua,  her.  or  their  Heim  ud  Aaaigaa ;  and 
JMard  QnwanBne  eovenanted  vith  the  Tmsteea,  diat| 
if  die  Money  to  aiioe  hy  Sak  of  the  Premiaea  ahould  no< 
be  snfficient  to  diaehaige  the  whole  of  the  760  2.,  then  all 
the  Eetaie  and  Effeela  uliereof  he  ahonld  be  seised  or 
pofifleaaed^  or  vbexeimtp  he  duouki  be  entitled,  at  hie 
deeeMe^  abookl  be  and  remain  sdh^ect  to  thQ  payment 
of  anch  Sam  or  Sama  of  Money  aa,  together  widi  the 
M«oefy  to  ariae  by  ai9ch  Sale  aa  aibieaaid,  ahonld  be  suf- 
fiemt  Uk  diaohaige  the  whole  of  thQ  7602. ;  and  -that 
HOther  bia  Eatate  and  Efibeta^  nor  hia  Heira,  Execntora 
V  Adaumrtraton  dionld  be  exonerated  or  discharged^ 
Iftlil  the  TM/.  dioaddhe  iuUy  paid  off. 

Mrs.  Cartoardine  died,  in  1809,  intestate  and  without 
having  had  any  Issue,  and  without  having  made  any 
Appohitmeat  of  the  760  2L  Mr.  Carwardine  died  in 
Mardi  161&,  having,  in  1817,  sold  and  conveyed,  the 

Vol.  IV.  B 
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Messuage  comprized  in  the  Settlement,  to  the  Plaintiff^ 
and  covenanted  for  the  Title  thereof,  and  that  the  same 
was  free  firom  Incumbrances,  in  the  usual  manner. 

The  Bill  was  filed,  by  the  Purdbaser,  against  Jay  and 
J.  Griffiths^  who  were  Mr.  Carwardine^^  Executors,  and 
also  the  Administrators  of  his  Wife ;  Edward  Chambers, 
the  Heir  of  the  surviving  Trustee  of  the  Settlement,  and 
some  of  the  next  of  Kin  of  Mrs.  Carwardine.  It  alleged 
that  the  Defendants,  Jay  and  Griffiths,  as  the  Personal 
Representatives  of  Mr.  and  Mrs.  Carwardine,  claimed 
to  have  the  750/.  raised  and  paid  to  them,  and  that^ 
availing  themselves  of  the  Legal  Estate  being  outstand- 
ing, they  had  caused  an  Ejectment  to  be  brought,  against 
the  Plaintiff,  by  Chambers's  Heir,  to  recover  Possession 
of  the  purchased  Premises.  The  Bill  charged  that  Car^ 
wardine,  by  having  survived  his  Wife,  became  entitled  to 
her  Personal  Estate ;  that,  if  the  7.60/.  were  raised  and 
paid  to  Jay  and  Griffiths,  they  would  hold  the  same  as 
part  of  Carwardine*s  Personal  Estate,  and  that  the  same 
would  be  liable,  in  their  hands,  to  make  good,  to  the 
Plaintiff,  the  750/.  under  the  Covenants  in  his  Purchase- 
deed;  and  that,  therefore,  the  750 /..was  extinguished. 
The  Bill  prayed  that  it  might  be  declared  that  the  Plam- 
tiff  was  entitled  to  have  the  Legal  Estate  conveyed  to  him, 
firee  from  Incumbrances,  and  that  Jay  and  Griffiths  might 
be  decreed  to  join,  with  the  Defendant  Chamber s^  in  such 
Conveyance,  or  otherwise  to  release  the  Plaintiff  from  the 
Charge*  of  750  /. ;  that,  if  necessary,  an  Account  might  be 
taken  of  Carwardine^s  Personal  Estate;  and  that  the 
Defendants  might  be  restrained  from  proceeding  with  the 
Ejectment. 

Mr.  Knight  and  Mr.  Wheatley,  for  the  Plaintiff,  Mud 
that  the  question  was,  as  to  the  meaning  of  the  expression. 


V. 

Jat. 
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the  Executors  or  Administrators  of  the  Wife ;  that  those  1 830. 

ifords  had  never  been  held  to  mean  the  next  of  Kin  of     ' "^ ' 

the  Wife,  but  must  be  taken  according  to  their  ordinary        Bulmer 
and  proper  meaning ;  in  which  case  they  being,  in  this 
Case,  the  Executors  of  the  Husband,would  be  the  Persons 
who  were  bound  to  perform  the  Covenants  in  the  Convey- 
ance to  the  Plaintiff. 

Mr.  Tamlyn,  for  the  Defendants,  the  Executors  of 
Mr.  Carwardine,  referred  to  Squib  v.  Wyn  (a),  and  Mr. 
Butler's  note  on  Co.  Litt.  361  a. 

Mr.  Wakefield  appeared  for  the  Defendant  Chambers, 
and  Sir  Edward  Sugden  and  Mr.  E.  Hughes  for  the  next 
of  Kin  of  Mrs.  Carwardine. 

Bu  the  Vtoe^ChanceUoTj  without  hearing  them,  said 
that  the  question  was  whether  the  words  ''Executors  or 
AdoiBiistrators  of  Ann  Prichardf^  in  the  Settlement, 
were  to  be  construed  so  as  to  give  the  Husband  a  right 
to  have  the  760  Z.  raised  out  of  his  own  Estate :  that  that 
was  not  the  meaning  of  the  Parties ;  but  that  theyintended 
to  give  the  Wife  something  beneficial  to  be  raised  out  of 
the  Husband's  Estate ;  and  consequently  that  the  Wife's  ^^f^^J^ 
next  of  Kin,  and  not  the  Husband's  Representatives, 
most  be  held  to  be  entitled  to  the  760/. 


^*^  ^ 


This  Cause  now  came  on  to  be  re-heard.  1832 : 

19th  December. 

Mr.  Pepys  and  Mr.  Wheatley,  for  the  Plaintiff,  said 
that  it  was  unnecessary  for  them  to  offer  any  arguments 

(o)  1  P.  W.  378. 
E  2 
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i83p.  to  the  Court,  as  the  queatioa  in  the  Caiise  was  ta.  be 

'        "       ^  clisonssed  by  the  PenKHuJ  Repieseotativea  of  Mr,  Caia- 

BaLMBR  iwrdiHc,  and  by  the  wfi  of  Kin  of  Mm.  Ounoardm^ 


Jat. 


9t  M  Sugdm  mi  Mr.  JS,  Hugh$9^  for  the  nest  of 
Kin  of  M|i»«  Carwtrdimi 

The  Trusts  of  the  Settlement,  and  eepecklly  the  Pre- 
vise  at  the  end  of  it,  show  clearly  that  it  was  the  intention 
of  the  parties  that  neither  the  Husband  nor  his  Estate 
should  take  the  760/.  The  inheritance  of  the  settled 
Estate,  was  taken  out  of  the  Husband,  and  dedicated  to 
the  purposes  of  the  Settlement.  The  Sum  was  not  to  be 
raised  until  1^  months  after  the  death  of  the  Survivor  of 
the  Husband  and  Wife }  and  it  was  then  to  be  paid  to 
the  Persons  who  should  then  be  the  Executors  or  Ad- 
ministrators of  the  Wife.  This  shows,  clearly,  that  the 
Husband  was  to  be  excluded ;  and  the  point  is  placed 
beyond  all  dispute  by  the  Proviiso,  which  renders  his 
Estate  liable  to  pay  the  Charge,  fai  all  events.  Baiky  r. 
Wriffhi  (hy^  WatiY.  W(itt(o). 

Mn  JEpvA<  wA  Mis  SOtO^fik  for  the  Execnton  of 
Mr,  Qarwatmn^} 

The  words  ^  Exeoqtoni  or  Administralors  *^  have  never 
been  held  %o  mean  next  of  Kin.  Bailet/  v.  Wright  is 
merely  an  authority  that,  under  a  limitation  to  the  next 
of  Kin  of  the  Wife,  the  Husband  is  not  entitled.  There 
the  Trust  was  for  next  of  Kin  or  Pei-sonal  Representa- 
tives, which  showed  that  the  Parties  meant,  by  Per- 
sonal Representatives,  the  next  of  Kin.  The  question 
is,  what  was  meant,  by  the  Parties,  at  the  time  of  exe- 
cuting the  Deed.    It  cannot  be  held  that  the  Property 

{b)  1 8  Ves.  49.  (c)  3  Ves.  244. 
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is  to  be  applied  in  ooe  way  if  thd  Huebatid  sunrives,  and,  1832. 

IB  another,  if  the  Wife  sunrivea.    Andenon  t.  Dawwn  "^        ' 
(i);  CoOUt^.  Sqtiin(4)i  Saberionr.Skeeliif);  Well^       BtTLMaa 
mm  Y.  Bowrimg  {g).  ^^ 

Mr.  Wak^U^  fyt  the  Defimdatit  Cha^HAefs, 

The  Vice-chancellor  : 

I  apprehend  that,  in  putting  a  construction  on  the 
expression,  '^  the  Executors  ot  Administratore  of  Ann 
Prichardj"  I  ought  not  to  look  at  those  words  only, 
bat  at  the  whole  of  the  Settlement,  in  order  U>  disGover 
what  the  intetiiion  of  the .  Parties  was  in  using  that  ex 
pression :  for,  to  adopt  the  langui^  of  Lord  Thurlaw  in 
WiooAodk  r.  The Ihke  of  Dfjnet{h) ;  the  intention  of 
die  Settlemoit  is  the  truth  and  honour  of  the  Case* 
These  Parties  could  not  hate  intended  Aat  the  wordsf 
"  Bzeeutora  or  Adnumstrators,"  should  here  be  taken  in 
tbeir  literal  sense,  but  they  must  have  meant  to  etpress* 
by  theok,  sueh  Peraons  as  Would  be  aititled  to  Mrs* 
Carmatdifu^s  Pereonal  Estate,  in  case  she  died  IntecK 
take.  I  do  not  mean  to  say  that^^' Executors  or  Adminis-' 
Intofs"  niea%  in  all  cases,  next  of  Kin;  but  that  that 
is  the  only  coiistnictioa.that  ought  to  be  put  on  those 
wwds  in  this  Settlement:  for  no  <me,  on  looking  at  the 
whole  of  this  Settlement  can  put  a  difierent  construction 
on  thcm«  It  appeaia,  by  the  recitals,  that  the  Husband 
became  the  Purohaser  of  all  his  Wife's  choses  in  action ; 
and  thm  the  Husband's  Property  was  settled  upon  the 
iidkniing  Tnistst  [his  Htmor  here  read  the  Trusts  of 
Aa  Settlement  and  the  Proviso]*    Now  it  is  clear,  from.. 

(rf)  15  Ves.  533.  (g)  Ante,  Vol.  3,  p.  328. 

(e)  3  Rum.  467.  (*)  3  Bro.  C.  C.  5^ 
(J)  1  Russ.  &  Myl.  587. 

E  a 
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this  Proviso,  that  the  Parties  considered  that  the  760  L 
would,  in  all  events,  be  raiseable  out  of  the  Husband's 
Estate ;  and  how  could  that  be  the  case,  if  the  Husband 
was  to  become  entitled  to  it. 

I  decide  not  on  the  literal  construction  of  the  words, 
but  on  the  truth  and  honour  of  the  Settlement. 


wm 


1830: 
9th  &  14th 

December. 

» V — -^ 

Supplemental 
Answer. 


Ths  Defendant, 
an  Attoniey» 
moTed  for  leave 
to  file  a  Supple- 
mental Answer 
to  deny  admis- 
sions  in  his 
Answer  that 
went  to  establish 
the  PlaintiflTs 
Case,  on  the 
ground  of  hay- 
iQgy  on  examin- 
ing his  Books, 
discovered  that 
the  admission 
ought  not  to 
have  been  made. 
Motion  refused. 


GREENWOOD  r.  ATKINSON. 

In  December  1814,  the  Plaintiff  and  Ckristopker 
Bqlland  deceased,  having  in  their  hands  the  Sum  of 
1,000  {.  as  Trustees  of  the  Settlement  on  the  marriage 
of  Wittiam  21  Lee,  which  they  were  directed  to  lay 
out  at  Interest  on  good  Security,  employed  the  De- 
fendant and  the  same  Christopher  BoUand,  (who  were 
then  in  Partnership  together  as  Attomies  and  Soli- 
citors,) to  act  as  their  Attomies  and  Solicitors  in 
investing  that  Sum :  and  accordingly  the  Defendant  and 
BoUand  lent  and  advanced  the  1,000  2.  to  W,  T.  Lee, 
who,  by  an  Indenture  of  the  dlst  December,  1814,  which 
was  prepared  by  BoUand,  mortgaged  a  Leasehold  Estate 
in  the  West  Riding  of  Yorkshire,  to  the  Plaintiff  and 
BoUand,  for  securing  the  1,0002.  and  Interest;  but  no 
Memorial  of  this  Deed  was  registered  until  1829.  In 
the  meantime,  Lee,  who  had  got  possession  of  the 
Mortgage-deed,  mortgaged  the  Estate  to  three  other 
Persons  in  succession,  (whose  Securities,  by  being  duly 
registered,  gained  priority  over  the  first  Mortgage,)  for 
Sums,  which  together  amoimted  to  the  full  Value  of  the 
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Edtafe.     In  1828,  Lee  became  Bankrupt,  and  left  the 
coontry,  and  his  Estate  was  wholly  insolvent. 

The  Bill,  which  was  filed  in  June  1830,  alleged  that; 
by  the  means  aforesaid,  the  Security  of  the  31st  Decem- 
ber 1814,  was  wholly  lost  to  the  Plaintiff*  and  BoUand, 
and  that  the  subsequent  Mortgages  had  priority  over 
it,  owing  to  the  n^ligence  of  the  Defendant  and  Bolland, 
as  such  Solicitors  and  Attomies  as  aforesaid,  in  not 
haying  caused  a  Memorial  of  the  Security  to  be  regis- 
tered in  due  time;  that  BoUand  died  in  June  1829; 
that  the  Defendant,  having  survived  Bolland,  his  Co- 
partner, was  answerable  to  the  Plaintiff  for  the  loss ;  but 
that,  as  BoUand  y99A  jointly  interested  with  the  Plain- 
tiff, in  the  1,000/.,  and  was  also  in  Partnership  with 
the  Defendant  during  the  time  of  the  transaction,  the 
Plaintiff  could  not  proceed  against  the  Defendant,  as 
such  surviving  Partner,  in  a  Court  of  Law.  The  Bill, 
after  charging  that  the  Defendant  had,  in  his  possession, 
Papers  and  Writings  relating  to  the  matters  aforesaid, 
prayed  that  the  Defendant  might  be  decreed  to  pay,  to 
the  Plaintiff,  the  1,000  /.,  with  Interest  ^^'  *^^^^^  ^^ 


1830. 
Greenwood 

V. 

Atkiksok. 


^^ 


.The  Defendant,  in  his  Answer,  which  was  filed  in 
October  1830,  stated  that  the  Mortgage  for  securing 
the  1,000  {.  was  prepared,  and  the  business  of  the  Loan 
transacted^  by  BoUand  alone,  and  that  BoUand  made 
out  the  Bill  for  preparing  the  Deed,  to  Lee,  in  the  name 
of  the  Partnership,  and  that  the  Amount  was  received, 
from  Zee,  for  the  use  of  the  Partnership,  and  that  the  ' 
Draft  of  the  Mortgage-deed  of  December  1814,  and  of 
the  Bill  of  Costs  for  preparing  it,  were  then  in  the 
Defendant's  possession. 

*  E   4 
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1830* 


At&ivsou* 


The  Defendant  now  moved  that  lie  migfat  be  at 
liberty  to  file  a  Supplemental  Answeri  in  order  to 
correct  the  above  Statements,  by  stating  that  BoUand 
did  not  make  out^  to  Lee,  b  Bill  oi  Costs  for  j^^^aring 
the  Mortgage^  in  the  nrane  of  the  Parinershq[>^  and  thai 
do  Bill  of  Costs  for  preparing  such  Mortgage,  or  in  re-^ 
lation  thereto,  waa  erer  paid  to,  or  received  hf,  or  for  the 
use  6f  the  Partnership^  fit>m  Lee,  or  any  other  Persoii 
or  Persons,  and  that  Bottand  pl^pared  the  Mortage 
gratuitously,  and  that  Neither  the  Partnmihip-nor  ^ 
Defendant,  personally,  nor  BoUaHd,  waa  ever  paid  for 
preparing  such  Mortgage ;  and  by  statmg  that  no  Drafbl 
of  any  Bill  or  Bilb  of  Costs  for  jNnetmring  the  McHigage^ 
was  or  were  in  the  Defendant's  poslession,  and  by 
pitting  directly  hi  issue,  that  the  Ddfeadant  Was  nettr 
engaged,  as  Solicitor,  widi  resp^t  to  the  Mortgage. 


An  Affidavit  to  the  following  eflbct  waAinade^by  the  De- 
fendant, in  support  of  the  Motion  :-^That»  sinc^  putting  in 
hb  Answer,  he  had  discovered  that  die  Partnendiip  were 
Bdt  paid  by  Lee,  or  any  other  Person,  for  preptoilig  the 
Mortgage  of  the  Slst  December  1814,  and  that  no  Bill  of 
Costs  for  preparing  such  Mortgage  was,  as  he  believed, 
made  out  by  Bottand,  or  any  other  Per0ony  to  Lei,  or  lihy 
other  Person^  in  the  names  of  the  Partnerriiip,  and  that  die 
defendant  had  not  in  his  possession  or  power  any  Drafts  ^ 
the  Bills  of  Costs,  for  preparing  the  Mortgage  of  the  81st 
of  December  1814,  etcept  that  there  were,  in  the  Day^ 
books  belonging  to  the  Partnership,  the  original  MinOtea 
made  of  the  Charges  for  preparing  the  Marriage  Artidea 
ted  Settlement  of  W.  T.  Lee,  under  date  of  the  respective 
times  Whai  they  were  prepared,  which  Minutes  were  also 
transcribed  and  embodied  in  the  gen^nd  Bill  of  Chaiges, 
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by  tbe  Pattnerahip^  agAinsi  Im;  but  tiuttp  neither  ia 
the  ])fty4)0olE9  nor  in  the  Ledger,  nor  in  any  other  book 
^  Oit  Partatnuhipi  wm  thtre^  or  had  there  erer  beeo^ 
aoy  Minute  or  Memorteidiun  of  tim  Goeti  of  ptepering 
tke  Mortgage-deed|  or  of  any  bnemesi  or  atetter  rdeting 
thaieio:  Ant  the  Deponent  bdieved  that  Bottmd  pro* 
pared  the  Mortgi^  of  aist  Deoetiriier  1614  gratintoualy, 
fiir  thnty  in  coneeqnence  of  a  notice  of  Motion  in  thie 
Ganae^  to  leUve^  with  hie  GMl  in  Court,  Ae  J)iafta  of 
Deeds  and  BiUs  df  CkMta  admitted  by  the  DepQtent'a 
AaeMf  ta  be  in  his  poeBoepion  or  poweri  he  was  induoed 
le  examine  the  Sookil  and  Papers  of  the  1^  Partner- 
afaip  between  himeelf  ind  Bolkmd^  when  he  dieoovered 
Ifaat  there  was  not  oontained,  in  any  c^the  Books  of  the 
latePartnecdnp,  any  Bill  of  Costs  for.prepiuing  theMoct* 
gage,  and  that  there  was  not  to  be  found  any  Draft  of 
ss^  Bill  of  Corti  for  preparing  thU  Mortgage^  or  any 
«dry  of  any  Sam  of  Money  reoeived  lyf  the  Depotimt 
anl^Mka^  Oreilher  of  theflQ^  for  peqraifiQg  ^  sams } 
Ind  that  the  Deponent  wikti  altogether  mistaken  in 
stating^  in  his  Answer^  that  be  hldy  in  his  possesaioni  the 
Draft  of  die  Bill  of  Costs  for  preparing  the  Moitgagctp 
Ibr  that  he  had  made  diligent  search  for>  b«t  had  been 
enable  to  fiod  any  such  Dmft  or  Bill  of  Goets,<  that, 
when  he  put  in  his  Answer^  he  Was  indlAoed  to  believe 
that  such  Bill  of  Costs  had  been  made  0Ut|  in  the  namd 
of  the  late  Partnership  oi  Atkinson  ^  BoUandf  end  thai 
the  same  was  in  his  possession,  by  reason  of  bis  having 
found  the  Draft  of  the  Mortgage^  bearing  the  name  or 
finn  of  Atkinson  ^  BoUand  at  the  foot  thereof>  among 
the  Papers  of  th^  year  1614,  belonging  to  the  Partner- 
diip,  and  that»  therefore,  he  todc  it  for  granted  that  the 
pieparing  of  each  Mortgage  was  charged  for  and  paid> 
to  the  Partoerahtp^  accordingly,  but  which  he  had  found 
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and  belieyed  not  to  have  been  the  case :  that  there  was 
no  mention  or  trace  of  the  business  of  the  Mortgage  in 
any  of  the  Books  belonging  to  the  Partnership,  and  that 
the  whole  of  the  Charges  of  the  Partnership  against  Lee^ 
for  business  done  for  seven  years  conunencing  in  1811, 
was  contained  in  the  Ledger  belonging  to  the  Partnar- 
ship,  but  that,  in  such  Ledger,  nothing  was  charged,  or 
even  said  of  the  Mortgage :  that  the  Deponent  never 
received  any  Sum  of  Money,  and,  as  he  believed,  the 
late  Partnership,  or  Bolhmi^  personally,  never  was  paid 
anything  for  preparing  the  Mortgage :  that  BoUand, 
being  one  of  the  Trustees  of  the  Property  lent  upon  the 
Mortgage,  and  also  a  Solicitor,  the  business  relating  to 
the  Mortgage  was  wholly  transacted  by  him,  without 
any  interference  on  the  part  of  the  Deponent. 


In  opposition  to'  the  Motion,  an  Affidavit  Was  made, 
by  the  Plaintiff,  the  substance  of  which  was  that  the 
Mortgage-deed  was  prepared  by  BoUandf  or  under  his 
direction  and  that  of  his  Partner,  in  their  usual  way  of 
business,  and  that  the  Plaintiff  had  no  reason  to  believe 
that  BoUand  prepared  the  Deed  gratuitously,  or  that  the 
Costs  of  preparing  it  were  paid  out  of  the  Trust-monies : 
but  the  Deponent  admitted  that  he  never  paid  for  the 
Mortgage,  it  being,  as  the  Deponent  believed,  the  custom 
for  borrowers  of  Money  on  Mortgage,  to  pay  ihe-Charges 
attending  the  same. 

Mr.  Pq>y8  and  Mr.  Barber  for  the  Defendent,  in 
support  of  the  Motion : 

This  is  a  Case  in  which  the  Court  Can  have  no  difficulty 
in  allowing  the  Defendant  to  state  the  facts  correctly; 
for  the  Partnership  Books  are  accessible  to  the  Plaintiff, 
and,  by  inspecting  them,  he  can  discover  whether  they 
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do  or  do  not  contain  any  entry  relative  to  the  Mortgage. 
The  only  ground  for  coming  into  this  Codrt,  is  the 
anion,  in  BoUandj  of  the  character  of  Trustee,  with  that 
of  Solicitor.  If  the  Defendant  had  pleaded  wrong  at 
Law,  he  might  have  amended  his  Plea  by  taking  out  a 
Somm<His.  If  tl^  explanation  given  by  the  Defendant, 
is  satisfactory,  this  Court  will  not  allow  him  to  be  de> 
prived  of  his  Defence,  by  the  admissions  which  he  has 
incautiously  made.  The  mistake  is  sufficiently  accounted 
for  by  his  having  seen  the  names  of  BoUarid  ts  AtHmon 
at  the  bottom  of  the  Draft.  Jennings  v.  Merton  College 
(a).  In  Curling  v.  Marquis  Tciwnshend{b\  the  Motion 
was  refused,  because  the  fiicts,  if  put  upon  the  Record, 
would  not  have  materially  altered  what  the  Court  would 
have  done  in  a  Case  of  that  kind:  but  here,  if  the  Motion 
is  reiused,  a  material  injury  will  be  done  to  the  De- 
fendant. 


1830. 
Orbbhwood 

Atkibsov. 


Mr.  Knight  and  Mr.  O.  Richards,  for  thcf  Plamtiff, 
in  opposition  to  the  Motion : 

The  Bill  was  filed  in  June,  and  the  Answer  was  not 
put  in  till  October ;  the  Defendant,  therefore,  haid  suf- 
ficient time  to  investigate  the  matter.  Besides,  the  De- 
fendant was  an  experienced  Solicitor,  and  had  no  occasion 
to  resort  to  any  other  advice,  and  his  Answer  is  the  An- 
swer of  a  Man  acting  professionally  in  his  own  business. 
How  could  the  finding  of  a  Draft  of  &  Mortgage-deed, 
lead  a  Solicitor  to  conclude  that  the  Bill  for  it  had  been 
paid?  The  Statements  in  the  Bill,  which  the  Defendant 
admitted  in  his  Answer,  and  which  he  now  seeks  to 
deny,  relate  to  the  only  points  which  are  in  issue  in  the 


(a)  8  Ves.  79. 


(*)  19  Ves.  628. 
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Causes  The  qMBtion  on  which  the  whole  Cause  tmnm^ 
i#i  whether  BoUa^  ^  AtUman  were  employed  aa  the 
Soliciton  of  Oreeitloo0d  ^  BolkuUii  He  now  eeeki  to 
deny,  wfaal  he  had  edmitted  before^  We  have  the 
authority  of  Lofd  JEldm  for  eaying  that  atyplicationa  of 
thk  battue  are  to  be  watched  with  great  jealousy,  and 
that  they  ought  not  to  be  granted  in  a  Case  where 
a  Defetidailt  hae  bete  guilty  of  nej^genoe  (c)»  The 
Defendant,  in  di6  first  ioBtance»  BWore  that  particular 
Papers  were  in  hk  posseaeion,  and  now  he  eftys  that  he 
has  looked  and  found  that  no  such  Papers  are  in  hiB 
possession*  Tfaeie  is  no  Case  in  which  the  Court  will 
allow  a  Defendant  to  put  in  a  Supplemental  Answer,  for 
the  puipose  of  rarying  his  Defences  that  indulgence  is 
granted  only  when  the  object  is  to  ezplldn  a  Statement 
in  the  Answer,  F98tet  t*  Fatter  (d). 

Mr.  Pqfys,  in  Reply : 

In  Walls  r.  Wood(e),  all  that  Lord  lOdim  (^ys»  id  that 
a  Defendant,  who  applies  for  leare  to  file  a  Sup|demental 
Answer,  ought  to  file  an  Affidavit,  stating  that,  at  the 
time  of  putting  in  his  Answer,  he  did  not  know  the  cir- 
cumstances upon  which  he  makes  the  Application,  or 
any  other  circumstances  upon  which  he  ought  to  have 
stated  the  fact  otherwise.  There  is  no  possibility  of  the 
Case  miscarrying  for  want  of  the  Admissions  in  the 
Answer :  for  the  proof  of  the  facts  does  not  depend  upon 
ihe  Defendant's  Admissions.  The  transaction,  if  a 
Partnership  one,  vnll  be  found  in  the  Books ;  and  it  vnll 
appear,  from  them,  whether  the  Bills  were  made  out 
or  not* 


(c)  SeeigVes.  633. 
(i)  aBrb.&&6i6. 


(e)  loVes.401. 
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Bflftffe  I  decide  ttot  MotioOy  I  ahould  like  to  see  how 
die  Blatter  stands  upon  the  Pleadioga. 


Gaaiinioop 


ATmiMDIb 


On  tbi9  day,  his  ^(nm^  after  stilting  the  material  ^4*D<^"*>«^- 
papsagee  m  the  Bill  a^d  Answeri  aod  the  P^fepdant'p 
Affidavit,  deUvor^  JadgimeQt  ^  fgllQ^s. : 

The  question,  UPPX)  this  Motion^  is^  v^hether  the 
Defendant,  Atkinson^  ought  to  he  pennitted  to  file 
a  Supplemental  Answer  for  the  purpose  of  stating  facta, 
which  are  directly  at  yariaince;  with  the  Statements  in  the 
Answer  on  the  Record.  Several  Ca^es  are  reported 
upon  ai^licatipns  to  file^  Supplen^eotal  Answers :  that 
point  pame  before  Lord  JBldon  in  Jem^ing^  t.  Mertan 
College^  There  a  mistake  had  heen  m^Qt  hy  the  De- 
fendants, in  admitting  some  Letters  to  he  in  their  Pq^ 
session  which  they  had  no^  and  in  omitting  others  which 
they  had.  It  does  npt  appear  that  there  wa^s  much 
di^i^ssion  iA  that  C^e^  or  that  th^  Defendapta  proposed 
to  alter  the  subatance  of  their  Answer :  and,  probably^  it 
was  (juitQ  iminateii^  wh/eth^  the  documents  were  ip 
their  possession  or  npt.  (n  W^ljfi  v.  Wood^  the  Bc^ 
fendant  hady  by  his  &r^t  Answer^  denied  a  ^jt  which  he 
was  afterwarda^  satisfied  he  ought  to  have  admitted ;  and 
he  only  desiredi  by  the  Supplemental  Answer^  to  make 
a  more  faypurable  Case  for  the  Plaintiff,  But  Lord 
JEldan  refii^  the.  Mption^  on  the  ground  that  the 
Affidavit  was  insufficient.  In  Iiive$et/  v  Wibon  (/)u 
The  Defendant  had  stated,  in  his  Answer^  that  he  took 
possession,  of  the  purchased  Property,  subsequently  tp 
the  Contract  being  entered  into ;  and  he  applied  for 
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liberty  io  file  a  Sappiementil  Answer,  for  the  purpose 
of  stating  that  he  took  possession,  of  part  only  of  the 
purchased  Premises,  under  the  Articles  of  Agreement, 
and  that  he  was  in  possession  of  the  other  part,  at  the 
date  of  the  Contract,  as  Tenant.  It  is  observable  that 
what  he  wished  to  state  tended  to  make  the  Case  less 
beneficial  to  the  Plaintiff*;  and  Lord  Eldan  says:  **  The 
fact  now  desired  to  be  introduced,  may  amount  to  the 
most  material  fact  in  the  Cause :  the  whole  Case  may 
turn  upon  it ;  it  is  not  the  mistake  of  a  fiu:t  I  am  un- 
willing to  make  such  a  precedent;  and  consider  this 
Motion  as  of  such  importance  that  I  will  not  grant  it, 
unless  the  Defendant  will  tell  me,  on  his  oath,  that, 
when  he  swore  to  his  original  Answer,  he  meant  to  swear 
in  the  sense  which  he  now  desires  to  be  at  liberty  to 
swear  to :''  and  the  Motion  was  refused.  In  Strange 
Y.  Collins  (g),  the  Bill  claimed,  a  Legacy,  against  the 
Defendant,  as  Administrator  of  John  Collins,  the  Exe- 
cutor of  the  Testator,  by  whose  Will  the  Legacy  was 
bequeathed.  The  Defendant,  by  his  Answer,  denied 
that  he  had  obtained  Letters  of  Administration  to  his 
Father,  or  that  he  was  his  Personal  Representative,  or 
had  possessed  his  Personal  Estate.  The  object  for  which 
the  Defendant  moved  to  put  in  a  fiirther  Answer,  was  to 
state  that  Letters  of  Administration  to  his  Father's 
Effects,  were  granted  to  him  i^i  1797.  It  is  observable 
that  the  Defendant  there  proposed  to  state  a  fact  which 
went  to  establish  the  Plaintiff^'s  Case,  and  there  could 
be  no  doubt  about  the  truth  of  the  statement,  as  it  might 
be  verified  by  production  of  the  Document.  In  Edwards 
V.  Macleay  (A),  the  Defendant,  in  his  Answer,  denied 
that  he  had  any  recollection  of  an  Entry  in  the  Comr 


(g)  2  V.  &  h.  163. 


(A)  Ibid.  356. 
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ndttee  Book  of  a  Parish,  and  he  applied  for  leave  to 
file  a  Supplemental  Answer  for  the  purpose  of  correcting 
that  aUegation ;  and  he  swore  that,  at  the  time  of  filing 
his  Answer,  he  had  no  recollection  of  the  Entry,  or  of  his 
having  been  present  when  it  was  made,  but  had  since 
discovered  the  fact,  to  be  so.  In  that  Case,  there  could  not 
be  any  doubt  of  the  truth  of  the  proposed  Statement,  and 
it  went  to  support  the  Plaintiff's  Case;  and  accordingly, 
theMotion  was  granted.  Then  follows  the  Case  of  Cbrfin^ 
V.  Marquis  Townshend  (i).  There  an  Answer  had  been 
put  in  which  contained  an  admission  of  the  Plaintiff's 
Case,  which  the  Defendant  stated  he  was  induced  to 
make,  by  the  misrepresentation  of  the  Plaintiff,  and  by 
Pftpers  having  been  withheld  fiK>m  him,  by  which  he 
could  have  contradicted  the  Statements  of  the  Bill,  and 
that  circumstances  had  since  come  to  his  knowledge 
which,  if  he  had  known,  he  would  not  have  put  in  his 
Answer  to  that  effect:  and  the  object  of  the  Defendant 
ivas  to  withdraw  the  Admission  which  he  had  made  of 
Ae  Plaintiff's  Case.  Lord  EldoUj  in  his  Judgment, 
says :  **  It  would  be  very  difficult,  even  upon  negligence, 
unless  the  Party  vims  led  into  it,  to  have  the  Records  of 
the  Court  altered ;  and  I  dare  not,  in  such  a  Case,  (let  it 
be  in  fiict  what  it  may,)  lay  down  a  principle  that  would 
forai  a  precedent  for  permitting  an  Answer,  after  the 
lapse  of  two  Years,  to  be  alteredy  in  effect,  from  one  end 
to  the  other.*' 


1830. 
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Now  it  is  true  that,  in  the  present  Case,  the  Answer 
has  been  filed  a  few  months  only :  but  I  consider  that 
the  general  effect  of  granting  this  Motion  would  be  to 
establish  a  precedent,  which  would  be  exceedingly  mis- 


(f)  i9Ve8.628. 
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iiHSBiiwooD    )|ni  guard  agaiBBt  making  AdoskuMi^ 

wluek  k^  muat  haiia  haen  w^  aware  oC  Tlia  Anawor. 
atataa  that  tha  Dafiwdant  kaa^  in  hia  potacaaioo,  e^rtaia 
Docunenta)  and  the  DefeDdantiiow  wiahaa  to  atatatkat 
ha  baa  nol  thoaa  Doowianta  ia  hia  poaaaaaioii.  Tkb 
Caae  tkeiafeie  atanda  in  a  differani  aitnaticffi  Brom  tinoaa 
Oaaea  ki  wtieh  a  Supplemefttal  Answer  haa  bean  allowed 
to  be  pnt  in  t  for^  in  moat  of  those  Gaaaa,  Hie  Statemeol 
poopoaed  to  be  madfl^  waa  snppnted  by  wiittett  Dooa* 
nenla^  floikatdiereeonld  banc  doubt  of  its  tnilh.  Bn^ 
intkk  Gaae,  it  is  juat  tbe  ramraa;  far  ifaia  Defendant 
aeeka  to  withdorar  Dooomants  vdiicb  be  faaa  adaaiMed  ta 
be  in  hia  poiflaioion.  In  diia  Caae  too,  tha  Defrndant 
waa  not  taken  by  snrprise^  aa  ha  atuat  kata  been  aware 
of  the  oooaeqneneea  of  making  iha  Adnnaabna  wbidi  be 
nonraeduitocontradiet:  and  I  eonld  not  eatablidi  a  mom 
dangeraua  preeadent  tfian  by  aflowing  tkia  Defendant  to 
putin  a  further  Anawer,  and  thereby  to  vary  the  Gaae  now 
on  AeReeord,  which  ia  beneficial  to  the  Pbintiffi  The 
aafaty  of  ^biankiad  raqujiea  that  I  should  reiiise  this 
Application  widi  Coata  (A). 


I^R^^M^M^H^ 


The  Defbndant,  afterwards,  moved  before  the  Lord 
Chancellor^  that  the  above  Order  might  be  discharged, 
and  that  an  Order  might  be  made  pursuant  to  the  original 
Notice  of  Motion :  but  his  Lordship  refused  the  Motion, 
without  Costs.  2.  Ifl  •L   fK  ^^ 
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BALES  V,  CONN. 

•n  1830: 

J>Y  the  Settiemeat  on  the  lyfairiage  of  Jotn  Harrii  with  10th  December, 

Mary  the  Daughter  of  John  Sharland,  certain  Real 
Estates  in  Carmoatt,  the  Piopeit^of  the  Husband,  weie,       -'*^^^- 
m  consideration  of  the  mtended  maniagei  and  of  1,000  2i  By  a  Marriage 
{Mid  by /S4ar2mrf  as  the  Marriage  Poition  of  his  Dangh-  |^^°^^^^ 
ter,finiited  to  the  useof  fforrif  for  life^  with  Reaiainder  mited  to  the 


to  the  use  of  ^foiy  Sharland  for  life,  with  Reoiainder  to  Husband  for 
the  use  of  Trustees  for  600  years^  and,  subject  there*-  toVrustees  for 
to^to  the  use  of  the  First  and  oduer  Sons  of  the  maj^  500  Years,  for 
liageinTafl  Male,  with  the  ultimate  Remainder  to  the  "^^^^^l 
use  <^  Harru  in  Fee.    The  Trusts  of  the  Term  were  for  tions,  remainder 
falsing  1,000^  for  the  Portion^  of  the  Youngs  ChiUien  ^  ^^^  ^°*. 
of  the  maniage.    Upon  the  Settlement  was  indorsed  a  ^  XfdL  '^^ 
Meoofandum  of  an  Agreement  made  between  Harrk  Agreement  in- 
and  J.  Skarbmd  before  the  execution  of  the  Settlement  Sett^ent  bt 
the  effect  of  which  was  that,  if  Mary  Siarland  should  fore  ito  execu- 
<fie  without  leaving  any  Issue  of  the  marhage  livii^  at  Ij®°l  ^"jj  "?°^ 
her  death,  Harris,  his  Executors  or  Administrators  ^^  ^^  Father 
should,  within  Three  Months  after  h^  death,  pay  to  J.  of  the  Lady,  it 
iSAorW  his  Executors  or  Administiators,  600i  part  of  Jul^?I^^^' 
the  1,000{. ;  and  that,  in  case  Harris  or  his  Represen-  should  die  with« 
tattres  should  fail  to  pay  the  600/.  within  the  time  ouUeavinglwue 

limited,  it  should  be  lawfol  for  the  Trustees  to  raise  the  ^^  Hus^nd^ 

after  her  deadi« 
should  pay,  to  her  Father,  600Z.,  and  that,  in  default  of  Payment,  it 
riiould  be  raised  by  Demise,  &c.  of  the  Term.  Th^re  was  Issue 
of  the  Manriaffe  a  Son  and  a  Daughter,  the  latter  died  an  Infant  in  her 
Modier's  lifetune,  the  Son  attaint  ai,  and  suffered  a  Recovery  and 
he  also  died  in  his  Mother's  lifetime;  held  that,  notwithstanding  an 
Estate  Tail  had  vested,  in  tbe  Son,  before  the  600/.  was  raiseable, 
the  ReooYeiy  did  not  defeat  that  Charge.  ^        y^       ^ 

Vol.  IV.  F      z:^^         IT-      */c*!»5<<:«r<^.  ^^  ^ 
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1890.  ^  Battle  by  Demise^  Sale  or  Mortgage  of  the  PremiBea  com- 
prised  in  the  Termi  in  the  same  manner  as  they  were 
directed  to  do  for  raising  the  Younger  Children's  Por^ 

Co  sir  tions.    This  Memorandum  was  signed,  by  Harris,  pre- 

vious to  the  execution  of  the  Settlement,  and  with  the 
privity  of  the  Parties  thereto. 

There  was  Issue  of  the  marriage  a  Daughter,  who 
died  an  Infimt^  and  without  having  acquired  a  vested 
Interest  in  the  1,000  /.,  and  a  Son,  J.  Sharland  Harrit. 
J.  Hifrrts  died  in  the  lifetime  of  his  Wife;  and  J.  8. 
Harrii  having  attained  21,  joined  with  his  Mother  in 
suffering  a  Recovery  of  the  Estates,  by  virtue  of  whidi  he, 
as  the  Bill  allied,  became  entitled  to  the  Estates,  in  Fee^ 
subject  to  his  Mother's  Life  Estate,  and  the  Term  of  600 
years,  and  the  Trusts  or  Provisoes  contdned  in  the  Me* 
morandum  of  Agreement.  The  Bill  further  alleged  that 
J.  S.  Harris  and  his  Mother,  afterwards,  sold  a  certain 
Part  of  the  Estates,  and  that  the  Plaintiff,  who  was  the 
Personal  Representative  of  J.  Sharland,  joined,  at 
Harris*^  request,  in  the  Conveyance  to  the  Purchaser, 
in  order  to  Exonerate  the  same  fix>m  his  Claim  in  respect 
of  the  6OOI,  and  that  it  was  agreed  and  declared,  by 
the  Conveyance,  that  the  600/.  was  to  continue  a  Chaige 
upon  the  remainder  of  the  Estates.  The  Bill  fiuther 
stated  that  J.  S.  Harris  afterwards,*  without  the  Plain- 
tiff's privity,  conveyed,  the  remaining  part  of  the  Es- 
tate, to  WiUiam  Bate,  under  whom  the  Defendants 
claimed ;  that  •/.  S.  Harris  died  in  1822  without  having 
had  any  Issue ;  that  his  Mother,  who  had  married  WUr 
liam  Binfard,  died  in  1824,  and,  at  her  death,  there  was 
no  Issue  livmg  of  her  marriage  with  John  Harris,  and, 
therefore,  the  Plaintiff  became  entitled  to  receive  the 
600/.;  but  no  Part  thereof  had  been  paid  to  him.    The 
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B31  then  charged  that  the  DefendantSy  or  Sate  under  lA^o. 

whom  they  claimed,  had  notice  of  the  Settlement,  and 
(rfthe  Memorandum  indorsed  thereon,  previous  to  or  at 
the  time  when  the  Premises  were  conveyed  to  them,  and 
that  no  part  of  the  Personal  Estate  of  J.  Harris  re- 
mained unadministered.  The  Bill  prayed  for  a  Decla- 
ration that  the  600/.  was  a  Charge  upon  the  Premises  in 
the  poosession  of  the  Defendants,  and  that  that  Sum; 
wtth  Interest  from  the  death  ofMarjf  Binfordf  might  be 
issed,  by  Sale  or  Mortgage  thereof,  for  the  Residue  of 
the  Term  of  600  years,  or  out  of  the  Rents  and  Profits 
tfieieo^  or  by  Sale  or  Mortgage  of  the  Inheritance 
thereo£ 

Two  of  the  Defendants  pleaded  a  Recovery  suffered, 
in  1802,  by  Binfard  and  Wife  and  J.  S.  Harris,  by 
which  the  Estates  were  limited  to  Oearge  Sharland,  for 
Hie  life  of  Mrs.  Binfard,  with  remainder  to  the  use  o£ 
4Mich  Persons  bb  J.  S.  Harris  should  appoint,  with  re- 
mainder to  the  use  of  Mrs.  Binfard  in  Fee. 

Sir  JS.  Sugden  and  Mr.  Spence  in  support  of  the 
Plea: 

As  the  Trust  of  the  Term  which  is  now  sought  to  be 
executed,  was  to  arise  after  the  Estate  Tail,  the  ques- 
tion is  whether  it  is  not  a  Trust  so  over-riding  the 
Estate  Tail,  as  to  be  barred  by  the  Recovery.    Suppiose 
•  that  the  Estate  had  been  settled  on  the  Father  for 
.Mfe,  with  remainder  to  the  Mother  for  life,  with  re- 
maind^  to  the  First  and  other  Sons  in  Tail,  and  that 
there  was  a  Proviso,  in  the  Settlement,  that,  if  there 
.should  be  a  feilure  of  Issue  Male  at  the  death  of  the 
Mother,  a  Term  should  take  effect  to  secure  600/. ;  it 
would  have  created  a  good    springing  use;  but  the 
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1830.  Reoorerj  would  have  barred  it.    This  Sam  would  not 

become  due  until  after  tlie  Estate  Tail  had  vested,  and 
consequently,  not  until  after  a  right  had  accrued,  to  the 
Tenant  in  Tfeil,  to  sufler  a  Recovery.  It  was  a  Charge  to 
arise,  on  the  Estate  Tail,  subsequent  to  the  period  of  that 
Estate  beccnning  vested.  There  are  many  Cases  in  the 
Books,  whern,  by  force  of  a  springing  use,  an  Estate 
Tail  would  cease;  and  yet  every  thmg  that  could  take 
effect  in  derogatbn  of  the  Estate  TUl,  would  be  barred 
by  a  Recovery  Suffered  by  the  Tenant  in  TaiL  In  the 
first  place,  there  was  an  Estate  Tail  vested ;  and,  in  the 
next,  this  Interest  was  to  take  effect  as  a  Charge  upon 
the  Estate  TaiL  The  operation  of  the  Charge,  therefbre^ 
would  defeat  the  Estate  Tail  jro  tanto ;  and  whatever 
would  defeat  an  Estate'^Tail  subsequent  to  its  creation 
will  be  barred  by  a  Recovery.  Tliis  point  has  often  oc- 
curred with  reference  to  Powers :  and  fliere  never  was 
any  doubt  tiiat  every  Power,  the  execution  of  whidi 
would  charge  the  Estate  Tail,  is  barred  by  a  Recovery 
which  cuts  off  the  Estate  Tail,  Benson  v.  Hocban  (a). 

Mr.  JSkiffht  and  Mr.  Jacob  appeared  in  support  of 
the  Bill. 

But  the  Vicb-Chamcbllor,  without  hearing  them, 
said: 

This  Plea  is  not  good.in  substance. — ^Where,  by  a  Mar- 
riage Settlement,  an  Estate  is  limited  to  the  Father,  for 
Ufe,  with  remainder  to  Trustees,  for  a  Tenn  of  years,  to 
raise  Portions  for  younger  Children,  with  remainder  to 
Trustees^  for  another  Term,  to  nuse  increased  Portions 
for  Daughters,  in  case  there  is  no  Issue  Male  of  the  mar- 

(ff)  1  Mod.  io8» 


Ontlie  8lh  o[  AufiMBt  1»U,  Ae  Zard  Chaaeellar  tS^ 
fiiiBed tlie above Dedsioii.     I   ^   •^    /^x.^/. 
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nage^  it  is  the  intention  of  the  Parties  to  give  to  the 

Father  power,  by  joining  with  his  Son  in  suffering  a 

Recovery,  to  defeat  the  subsequent  Term.    Here  it  is 

plain  that  it  was  the  intention  of  the  Parties  to  give  a        C!omx. 

legal  Term  antecedent  to  the  Estate  Tail,  and  to  put  it 

out  of  the  power  of  the  Father  to  defieat  theTerm^and, 

iherefoiey  the  l^^al  Tenn  remains.    The  Trust  for  raising 

Portions  fiir  the  yom^er  Ghildrei^  of  the  marriage,  has 

ceosed,  by  the  death  of  the  Daughter  befim  she  acquired 

a  vested  Interest  in  the  Sqm  to  be  raised :  but  the  Trust 

fi>r  raising  the  600 /.is  still  subsisting;  and,  it  being  the 

intention  of  the  Parties  to  put  it  out  of  the  Power  of  the 

Fdher  to  defeat  the  Trusts  of  the  Term,  the  Plaintiff  is 

now  entitled  to  have  that  Sum  raised. 

Plea  eiver-ruled* 
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1839: 
fiSth  March.  LODGE  1;.  LTSELEY. 


^i*r  am/  Jjf  February  1827,  Oe&rge  C.  MMiagu,  Eaq;, 

JudgmenU.  Tenant  for  Life  of  certain  Real  Estates,  with  remainder 

to  his  Son,  F.  C.  Montagu^  in  Tail,  joined  with  his  Son 

nant  for  Life*'  ^  suffering  a  Recovery  of  and  conveying  the  Estates,  to 

with  remainder  the  use  of  the  Plaintiffs,  in  Trust  to  sell ;  and  it  was 

Taa**ofSl*'*'  h  ^®^**^®^  ^^**  ^®  Trustees'  Receipts  should  be  sufficient 
his  Son  in  con-  discharges  to  the  Purchasers,  and  that  all  Contracts 
veying  the  Es-     which  the  Trustees  should  enter  into  in  pursuance  of  the 

tutfff  to  Tnifitficfl  WW 

in  T^ust  to  sell  *  "^^^^^  should  be  binding,  without  flie  concurrence  of 
and  to  pay  eidier  the  Father  or  the  Son.  By  Deed  of  even  date, 
F^th^Lid  d!e  ^^^  making  provision  for  redeeming  certain  Annuities 
Residue  to  the  ^^  Mortgages  created  by  G.  C.  Montaguj  it  waa  de- 
Son  :  and  it  was  clared  that  the  Trustees  should  stand  possessed  of 
the  Trust^^  30,000/.,  part  of  the  Monies  to  arise  from  the  Sale,  in 
Raceipts  should  Trust  for  O.  C.  Montagu^  his  Executors,  8cc.,  and,  of  the 

^adSa^"  The  "^"^^^^^^  ^  "^^^"^  ^^^  ^'  ^'  ^<^tagu  absolutely.  The 
'j^^^^^xi^  Plaintiffs  agre^  to  sell  the  Estates  to  the  Defendant, 
tracted  to  sell  to  and,  afterwiurds.  Judgments  were  entered  up,  against 
SSJSS  ^"^  ^^'  Mmta^  the  Elder,  for  Debts,  some  of  which  were 
Judgments  were  contracted  before,  and  others  after  the  Conveyance  to 
entered  up  the  Plaintiffs.    The  Purchaser  objected  to  the  Title  (m 

^^.  Held  that  ^^^  ground  that  the  Judgments  formed  a  Lien  on  the 
the  existence  of  Estate ;  and  this  Suit  was  instituted  to  enforce  the  com* 

Iif/J*^5"^    pletion  of  the  Contract 
was  no  objec-      '^ 

tion  to  the 

Title.     V  Sir  E.  Sugden,  Mr.  Preston  and  Mn  WUbraiaim, 

^  f  ^^  m^^  for  the  Plaintiffs  : 

f.Jhu^  SI  \ «  Where  an  Estate  has  been  conveyed  to  Trustees^  it 

may  be  affected   by  a  Judgment   confessed    by  the 
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Gfantor,  so  long  as  it  remains  vested  in  the  Trustees ; 
baty  if  the  Trustees  part  with  the  Estate  before  Execution 
sued  out,  the  Judgment-creditor's  remedy  is  lost :  Hunt 
▼.  CoUt  (a).  As  a  binding  Contract  for  the  Sale  of  the 
Estate  in  this  Case,  has  been  concluded,  no  Judgment 
ean  be  executed  upon  it  Here  the  Father  being  Tenant 
fi>r  lifi^  and  the  Son  Tenant  in  Tail,  agree  to  sell  the 
Property,  to  pay  off  the  Father's  Incumlmaices,  and  to 
pay  him  ao,000/.  with  Interest^  and  the  Son  is  to  take 
the  Eesidue.  What  is  that  but  a  Purchase,  by  the  Son, 
of  the  Father's  life  Estate.  The  moment  after  the  Con- 
fey^nce  to  the  Trustees  was  executed,  the  Father  was 
entided,  not  to  any  Interest  in  the  Estate,  but  to  80,000/. 
If  the  Father  had  died  immediately  after  the  execution 
of  the  Conveyance,  his  Life  Estate  would  be  gone,  but 
hia  Personal  Representatives  would  be  entitled  to  the 
80,000  L  with  Interest  It  is  impossible  that  any  of  these 
Judgments  could  affect  an  Estate  which  is  no  longer 
vested  in  the  Father.  After  the  Conveyance  mTrust  to  sell, 
the  Father  did  not  retain  any  Interest,  either  at  Law  or  in 
Equity,  His  Life  Estate  was  sold  out  and  out ;  and  he 
would  take  the  80,000/.,  but  he  never  could  be  restored 
to  the  recdpt  of  the  Rents.  The  opinion  of  Mr.  Serjeant 
JEBBy  which  is  printed  in  a  Note  to  the  Report  of  Forth 
V.  The  Duke  of  Norfolk^  never  has  been  followed  (&). 


i^Saa. 
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Mr.  Knight^  Mr.  Coote  and  Mr.  Hayier,  for  the 
Defendant : 

If  there  is  any  reasonable  doubt  as  to  the  Point  now 
before  the  Court,  the  Purchaser  cannot  be  compelled  to 

(a)  Com.  336. 

(&)  4  Madd.  506.    la  the  statement  of  this  Case  in  Sugd. 
Vend.  8th  Edit  476,  the  Author  adds  that  the  Purchaser  had 
off  the  Mortgage,  and  taken  a  Surrender  of  the  Term. 
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1839*         aoeept  die  Title.    That  such  a  doubt  .eiiBte  is  clear  fifons 
the  opkibn  of  lb.  Berjeaot  fftU^  trfiieli  has  be^ 
to  in  the  A^vnaent  for  llie  Plaioliflh,  and  finDtt 
IaMK.8Y       by  ta  eniiiient  limg  AiiAor  (<^.    The  ^[vestnii  is  ^e* 

iber  the  JndgmeDt^ffeditorB  have  |»t  a  right  to  file 
mBill  SspT'tite  pvrpoae  of  inteicc^tiagthatpQitiQiiflftfae 
Ptoeeads  of  die  Sale,  whidiy  aotordiag  to  the  PoovimoBs 
€f  the  Deed,  is  payable  to  the  IViisteeB  for  the  pmpose 
of  being  handed  ovfae  to  the  Tenant  &r  life.  If  the 
Judgment-cieditors  have  that  right,  diea  itis  dear  that 
the  Poaohaser,  hamg  notice  .of  die  JndgmeBte,  cannot 
safely  ooanplele  bis  Punohase^  witlKwi  lunangthonr  de- 
mands«itiBfied.  The  langw^of  Sr  Jisfci  Jaadfc,  V.C 
ia  J^Hiv.  I%elhikefjf  NmfMfiBiimz  ^AJndgasent- 
ocditor  has,  at  iam,  hf  the  Statute  of  Prasids,  Eaeca- 
tion  against  the  KqiritaUe  Ereehold  Estate  of  d»  Debtor, 
in  the  hands  of  his  Ti^stee,  provided  die  Debtor  has  the 
ivlicde  beneficial  Intecesti  bat,  if  lie  has  left  a  partial 
falere0t  only  in  hb  Sqaitfdile  Frediold  fifltate,  idie 
ludgflWDtHsredilor  iias  no  Execution  at  Law^  diongh  he 
may 'Oome  into  a  Court  of  Equity  and  daim  there  the 
same  satitf&Mstion  out  of  the  Equitable  intarsat  as  he 
moM  he  entitled  io  at  Law,  if  it  were  legd.  Erery 
v«fluntary  Assignee  of  this  Equitable  interest  of  the 
Debtor,  will  be  in  die  same  ntuation  withrespeot  te  the 
claim  of  the  Judgment-creditor,  as  the  Debtor  liimself 
was.  Every  Assignee  for  valuable  Consideration  will 
hold  this  Equitable  Interest  discharged  of  the  Claim  of 
the  Judgment-creditor,  unless  he  has  notice  of  it  before 
his  Considemtion  is  paid."  The  Owner  of  an  Equity  of 
Redemption  cannot  sell  it  discharged  from  a  Judgment 
of  which  the  Purchaser  has  notice.    Thiis  Case  is  much 

(c)  See  Sugd.  Vendors,  8th  Edit.  478,  479,  480. 


Tlie  tsaBsactien  between  Ae  FaOier  and  Son,  was 
▼dimtary  Amuoigeiiie&ty  and,  by  Tutue  of  it,  there 
an  Eqittly  lemaining  in  the  Father,  sufficient  id 
enable  the  Judgment-creditors  to  maintain  their  Lien, 
to  the  extent  of  the  S0,00OZ.,  which  was,  in  fact,  so  much 
old  Estate  remaining.    But,  if  the  Court  should 

{d)  a  Kigh,  New  Seriesy  939* 
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aareaBalogonsloaCaaeiiflkildaBcriptioatiiantoi^         iSst. 

Gmb  of  a  TniBt  Estate.    The  Case  sabmiitad  to  Mr. 

Serjeant  fisi^  is  aKac%  panUd  to  the  present  one :  &^ 

eept  that,  there,  the  question  leiatfed  to  the  safety  of  tfaa 

IVoBtee  ia  ^"iting  over  the  Mon^  to  the  creator  of  the 

Ihiat,  and,  hese,  it  ia  whether  the  Money  can  be  safely 

paid  to  the  Trustees.    But  still,  if  Mn  Seijeant  BilT^ 

(pinion  is  right,  it  shows  that  the  Judgment  is  a  Lien  on 

th^  Money ;  nor  does  the  circumstance  of  the  Property 

being  mere  penonahy,  make  any  diferonce.    In  Dilhn 

T.  Phukeiiid),  Lord  DUhn  limited  a  Tenn  for  Years  to 

l^nvtees,  in  Trut  to  pay  him  an  Ainittty  for  his  life ;  and 

Hie  efiect  of  the  Decision  of  the  House  of  Loids>  was  to 

ffffB  -die  Jw%aMnfcK»editoni  a  Lien  on  that  Personal 

Caod.    The  Jud^meaft-oreditorB,  therefore,  in  the  pre* 

sent  Oh^  would  have  a  cteiff  right  to  file  a  BiH  for  the 

pwpoae  of  pursning  the  Father's  remaining  Equitable 

fateiest  in  his  Life  Estate.    That  is  a  position  which  can«>> 

not  admit  of  any  doubt:  but-ihe  question  is  whether  &e 

Judgmeut^credttors  have  a  right  to  intercept  the  Pay^ 

■ent  to  the  Trustees.    Now  a  Judgment^reditor  may 

he  tseated  as  -an  Assignee;  and  has  not  an  Assignee  of 

*  a  Tnist  Fnnd  a  right  to  file  a  Bill  to  prevent  its  being 

paid  to  tlie  Trustee  for  the  Assigaor,  unless  his  Debt  is 

? 
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TVustay  yAich  the  Son,  m  the  Purdiaser,  liag  a  f^fat  to 
have  pei&tmedi  that  the  Trustees  should  ooavey  the 
Legal  Estate  and  give  Receipts  for  the  PurohasMBEiODey. 
My  opinioD  is  so  dear  that  I  do  not  think  that  I  oug^ 
to  allow  the  Pimhaser  to  say  diat  there  is  a  doubt  aa 
the  p(Hnt:  and,  if  this  were  a  hostile  Obe^  I  diottkl 
ha^e  given  Costs. 


1830:  COLCLOUGH  V.  EVANS. 

lOthDecember; 

10th  January.   ThIS  Bill  stated  fliat  in  Hilary  Term  9  fc  10  Geo.  4, 

* V '      the  Plaintiffs,  ColcUmgh  and  HaUj  filed  their  Bill,  in 

Pleading       the  Court  of  Chancery,  against  the  Defendant,  (which 

*^^^j^^       was  afterwards  amended  by  making  the  Ihree  other 

—^  "Plaintiffs,  Elizaheth  Haddon^  Oeo.  Talbot  Sinclair  and 

cSSe'i'Sr*  -ff«»ry^«<r«' Parties  Complainants  thereto,)  stating  an 

sue,  the  Plain*     Agreement  made  and  signed  between  and  by  Charles 

tiff  cannot  file  a  Sinclair,  and  Robert  JSdffinton,  as  the  Agent  of  the 

^^^^^B^or  U^Dur*  Defendant,  whereby  Edginton,  as  such  Agent,  and  es- 

pose  ofpwjw'ypecially  under  the  authority  of  a  Letter  fix>m  the  De- 

^iu^'^aDis-  ^^^^^  ^  Edginton,  dated  January  14,  1825  agreed, 

coveiy  of  Facts  ^^  the  Defendant,  to  sell,  to  C.  Sinclair,  all  the  Defen- 

andDocument%  dant's  interest  in  the  Real  and  Personal  Estate  of  the 

have  be^hi-  ***®  ^^  ^*  ^^^9  ^or  6,000  L,  the  Defendant  being  the 
troduced  b^  A*  Heir,  and  one  of  the  next  of  Kin  of  Sir  W.  Lewes :  and 
SrS^^Bffl  *^  ^^^  ^^^  Edginton  was  duly  authorized  to  enter 
alUiough  the  ^^  <^d  ^^  the  Agreement  as  the  Defendant's  Agent ; 
riFSiS^^  and  referring,  but  not  particularly,  to  Letters  which 
those  ^cto  and  P^^  between  the  Defendant  and  Charles  Sinclair  and 
Documents 
were  not  known  to  the  iiamtifitiB  after  the  origbal  Siik  was  at  issue.  ^A^^^^^*^^ 
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whertby  it  appeued  tfail 
JU^imtamwBB  duly  authorized  to  enter  into  and  sign  the 
Agreement  as  Agent  for  the  Defendanty^md  that  he  subk 
aequently  reoognixed  and  adopted  the  Contract:  and  also 
stating  the  death  of  C  Simckdr,  and  his  Will,  under 
which  the  Plaintiffii  became  entitled  to  the  benefit  of  Um 
Contract:  and  praying  for  a  Speeific  Performance  of  the 
Agreement.  The  Bill  fortherstated  that  the  Defendant, 
in  his  Answer  to  the  said  original  and  amended  Bill,  de- 
nied the  Authority  of  .E^jUom,  and  stated  that»  until  he 
piocured  a  Copy  of  the  Bill,  he  did  not  know  or  hear  of 
any  such  Contract  having  been  signed  by  .E^inftm,  on 
his  behalf  and  insisted  that  the  Court  would  not  cany 
ibe  Contract  into  effect :  that  the  Answer  had  been  x^ 
plied  to,  and  the  Cause  was  then  at  issue:  that,  since  the 
Cause  was  at  Issue,  the  Plaintiffii  had  discovered  that 
die  Letter  of  January  1826  was  not  written  by  the  De- 
fendant, but  that,  he  being  disabled  by  Illness,  his  Wife 
wrote  it  by  his  direction  and  on  his  behalf,  and  that  the 
Defendant  had  long  been  in  the  habit  of  permittmg  his 
Wife  to  write  Letters  relating  to  his  affairs,  for  him,  and 
to  EKffk  his  name  thereto ;  and  that  she  did  in  feet  write  and 
ntad^  by  his  direction  or  with  his  privity  and  sanction, 
0Ofme  of  the  Lettera  mentioned,  in  the  original  and  amend- 
ed Bill,  to  have  been  written  and  sent  by  the  Defendant 
and  other  Lettera  purporting  to  have  been  written  and 
sent  by  him,  in  relation  to  the  mattofls  in  the  said  Bill 
mentioned^  dated  in  1826,  and  1826 :  that,  flonce  the  ori- 
ginal Suit  was  at  issue,  the  Plaintiffs  had  discoveied,  as 
iiut  fects  were,  that  the  Defendant,  in  1823,  was  nego- 
tiating with  one  Francis  Fortune,  for  the  Sale  to  him  of 
the  Property  in  question,  and  that,  on  the  7th  of  July 
1828^  the  Defendant,  or  his  Wife  in  his  name  and  on  his 
bdial^  wrote  and  smt  to  Mr.  EvanB,  Fariun/^B  SoU- 
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citor,  a  Letter  the  contents  of  which  were  stated  in  the 
B31 :  The  Bill  further  stated  that  though  it  was  alleged, 
by  this  Defendant,  that  £ldgini(m  was  not  authorized  to 
sign  the  Agreement  on  his  behalf,  and  that  the  Defen-i 
danty  until  he  perused  a  Copy  o£  the  original  BiUy  did 
not  know  or  hear  that  any  such  Contract  had  bextti  so 
signed,  and  that  the  Defendant  never  assented  to  or 
adopted  the  Agreement,  and  that  the  Sum  agreed  to  be 
given  was  an  inadequate  consideraticKi  for  the  Purdiase, 
yet  the  contrary  appeared,  by  the  Letters  before  referred 
to,  and  other  Letters,  written  by,  or  in  the  name  of,  the  De«- 
fendant,  and  byhis  then  Solicitor,  Mr.  Lewis,  to  Charlm 
Sinclair,  and  to  the  Plaintiff  Henry  Setree,  Sinclair'^ 
tiien  Solicitor,  and  other  Persons,  and,  also^  from  various 
other  Letters,  written  and  sent,  l^  Charles  Sinchir  wad  the 
Plaintiff,  Setree,  to  the  Defendant  and  Lewis,  and  which 
were  perused  by  and.  oomnmnicaied  to  the  Defendant, 
and  from  which  Letters  it  further  appeared  that,  long^ 
previous  to  the  date  of  the  Contract,  the  Defendant  was 
fiilly  acquainted  with  the  value  of  his  interest  in  the  Esr 
tate  pf  the  late  Sir  W.  Lewes,  and  with  the  amount  of 
the  Incumbrances  thereon,  and  that  he  was,  nevertheless, 
willing  to  sell  such.  Interest  for  the  Sum  agreed  upon. 
The  Bill  then  set  forth  the  Letters  which  passed  between 
the  last-mentioned  Parties,  in  the  years  1826, 1826,  and 
and  1827,  and  charged  that  those  Letters,  or  some  Copies 
thereof  or  Extracts  therefrom,  were  in  the  possession  or 
power  of  the  Defendant,  and  that  a  Discovery  of  such 
Letters  and  matters  aforesaid,  was  necessary  to  the 
Plaintiffs,  for  the  purposes  of  their  original  Suit,  and 
that  they  were  entitled  to  have  such  Discovery  from  the 
Defendant,  and  to  have  such  of  the  Letters,  as  were  ip 
the  Defendant's  possession,  produced,  for  the  purpose  of 
bemg*  proved  in  the  origimd  Suit,  and  that,  if  those 
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I^etteis  were  not  produced,  the  Plaintifis  ought  to 
be  at  liberty  to  give  Copies  thereof  in  Evidence.  The 
Bill  prayed  that  the  Defendant  might  produce  such  of 
Ibe  Letters  as  were  in  his  custody  or  power,  and  set  forth 
what  was  become  of  such  as  were  not  in  his  custody  or 
power  and  their  material  contents,  and  that  the  Plaintiffs 
mi^t  have  a  discovery  of  all  the  matters  aforesaid,  and 
might  have  the  benefit  thereof,  and  of  all  such  prooft  as 
they  might  be  able  to  adduce  in  relation  to  the  Letters 
aad  matters  aforesaid,  in  such  mianner  as  the  Court 
should  direct,  the  Plaintiffs  offering  to  abide  sudi  Order^ 
in  relati<m  to  their  Costs  of  that  their  Supplemental  Suit, 
as  the  Court  should  direct:  and  for  further  relief. 


1831. 

CotCLOUOH 
V. 
£VAN8. 


The  Defendants  demurred  generally  to  tiie  Bill. 


Sir  £•  Sfugden  and  Mr.  TTei^,  in  support  of  the  Demurrer, 
said  that  the  BiU  was  filed  for  the  purpose  of  evading 
the  New  Orders  as  to  Amendment:  that  all  the  Letters 
w«re  written  before  the  original  Bill  was  filed,  and,  there^ 
fore,  they  might  have  been  introduced,by  Amendment,  into 
the  original  Bill,  under  the  16th  of  Lord  LyndhursfB  Or- 
ders: that  the  Court  never  permits  a  Supplemental  Bill  to 
be  filed  for  the  purpose  of  putting  in  issue  matter  which 
may  be  inserted,  by  Amendment,  in  the  original  BilL 
Ryan  v.  Steuart  (a),  Milner  v.  Lord  Harewood  (6),  I%e 
Dean  and  Chapter  of  Christ-church  v.  Sinumds  (c). 
Knight  v.  MaUhews  {d\  MacneiU  v.  CahiU  (e) :  that  this 
was  a  BiU  for  Relief,  Rose  v.  Oannel,  (/):  that  the  Court 
conlil  not  Administer  justice  between  the  Parties,  owing 
to  the  way  in  which  the  Parties  had  put  their  Case :  for, 
^dien  the  original  Cause  should  be  heaid,  it  would  be 


(a)  I  Cox,  397. 

(5)  17  Ves.  144.  148. 

(c)  a  Mer.  467. 


{d)  I  Madd.  566. 
(e)  a  Bligh,  938. 
(/)  3  Atk.  439. 
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heaid  upon  imperfect  Evidence^  and  the  Co 

hear  one  half  of  the  Cafle,  and,  when  the 

Cause  came  on  to  be  heard,  it  wonld  then  hear  Ae  otlier 

half:  that,  at  all  erentB,  leave  on^t  to  have  ben  ob»- 

tained  to  file  the  BilL 


Mr.  JEiii^A^  and  Mr.  (Ttrdfeffone,  jmu  in  support  of  the 
Bill,  said  that  the  Bill  related  to  two  classes  of  Evidence^ 
one  which  was  discoyered  after  replication,  and  the  other 
before :  that  it  was  laid  down,  by  Lord  RedMktle,  that^ 
where  the  imperfisction  of  a  Suit  arises  fiom  a  defect  in  tibe 
original  Bill,  and  not  fiiom  any  event  subsequent  to  the 
institution  of  it,  it  mi^t  be  added  to  by  a  SupplesEwntal 
Bill;  and  that  a  Supplemental  Bill  might  be  filed  to 
obtain  a  fiirther  Discovery  fixim  a  Defendant,  to  put  new 
matter  in  issue,  or  to  add  Parties,  where  the  proceedings 
are  in  such  a  state  diat  the  (xiginal  Bill  cannot  be 
amended  for  die  purpose  (g):  that  an  Application  to 
amend  could  not  be  made  aftfer  rqdicatioa:  that  no 
fimthority  could  be  produced  to  show  that  it  was  ne^ 
cessary  to  have  the  leave  of  the  Court  to  file  a  Bill  of 
Discovery  before  Decree:  that,  tiiough  the  Canse  was  at 
issue^  no  Witnesses  had  been  examined :  that  the  Alle- 
gation, in  die  Bill,  that  the  focts  stated  in  it  had  been 
discovered  since  the  Cause  was  at  issue,  was  conclusive. 
Uti)cme  v.  fioAer  (A). 

The  Vicb-Obancbllob  : 

In  my  opinion  this  is  not  a  Supplemental  Bill  of 
Discovery  merely,  but  a  Bill  for  Discovery  and  Relief. 
It  is  filed  for  the  purpose  of  putting  in  issue  specif 


Or)  Treat,  flead.  .3d  Edit.  48, 49.    See  also  a«3, 
(A)  a  Madd.  379. 
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idfttttf  contradictory  to  tiie  allegations  in  the  original 
Billy  and  of  having  the  benefit  of  such  proof  as  the 
Plaintifl^  may  give  in  support  of  the  allegations  in  the 
Supplemental  Bill.  It  prays  general  relief;  and  the 
oSsr,  in  the  Prayer,  to  abide  such  Order,  in  relation  to 
the  Coets  of  the  Supplemental  Suit,  as  the  Court  shall 
direct,  shows  that  the  Plaintiffs  consider  the  Suppleuien- 
tad  Bill  as  a  Bill  for  Relief.  For,  if  it  were  merely  for 
Biscovery,  they  would  have  to  pay  the  Costs,  as  a  matter 
of  course.  All  the  matters  stated  in  the  Supplemental 
Bin  happened  before  the  filing  of  the  original  Bill,  and 
therefore  they  might  all  have  been  introduced  by  Amend- 
ment, if  the  state  of  the  proceedings  h^  made  Amend- 
ment allowable.  It  is  stated,  indeed,  that  the  Plaintiffs 
have  discovered  the  ne\^  matters  since  the  filing  of 
the  original  Bill,  and,  of  the  truth  and  importance  of 
that  Allegation,  the  Court  would  have  judged  if  an 
appficatira  for  leave  to  amend  had  been  made.  But 
that  statement  alone  will  not  make  the  Bill  supplemen- 
tal, or  show  that  it  is  proper. 


i8.3i. 


COLOLOUGH 
V. 

Evans. 


If  iStie  New  Orders  had  not  existed,  an  Amendment 
could  not  have  been  made  without  special  leave,  the  ^  ^^y^^ 
Canse  being  now  at  issue ;  neither  could  the  Supple- 
mental Bill  have  been  filed  without  leave,  because  it 
seeks  to  diange,  completely,  the  issue  raised  by  the 
original  Bill ;  for,  in  the  original  Bill,  it  is  averred  that 
the  material  Letter  was  written  by  Herbert  JSvans,  and, 
in  the  Supplemental  Bill,  it  is  averred  that  the  Letter 
was  not  written  by  him.  The  Bill,  therefore,  is,  strictly,  f 
not  Supplemental,  but  one  which  seeks  to  make  a  new 
and  different  Case,  and  is,  in  substance,  an  Amendment. 
^Since  the  New  Orders,  an  'Amendment  could  not  have 
ibeen  permitted  without  special  leave ;  and  to  permit 
Vol.  IV.  o 
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183K  such  a  Bill  as  this,  would,  I  think,  be  permitting  the 

Plaintiffs  to  do,  indirectly,  what  the  New  Orders  in- 
tended should  not  be  done,  except  upon  special  leave. 
Ev  "ms  Therefore,  I  allow  the  Demurrer;  but  without  prejudice 

to  the  Plaintiffs  making  such  application  to  withdraw  the 
Replication,  and  to  amend  their  original  Bill,  as  they 
may  be  advised. 


1830:  MURRAY  V.  BARLEE. 

loth  December, 

1  oth  January.  '  ^^  ^"^  which  was  filed  against  Charles  WilUam 

"^      ^        '  Barlee  and  Frances  Sarah  his  Wife,  aijd  the  continuing 

^n*l  ^^^^'  Trustee  of  their  Marriage  Settlement,  stated  that,  by  the 

Creditor.  Settlement  on  the  Marriage  of  Charles  William  Barlee 

— —  with  Frances  Sarah  Mitchell^  certain  Freehold  Estates 

™*I"  •        *  were,  conveyed  to  three  Trustees  and  their  Heirs,  to  the 
man,  havmg  se-  -^  .       . 

parate  Property,  intent  that  they  should,  yearly,  during  the  joint  lives  of 
Md  Uving  apart  Charles  Barlee  and  CatheHne  his  Wife,  and  of  Frances 
band,  employed  *Sarah  Mitchell,  and  after  the  decease  either  of  Charles 
the  FlwDtifis,  as  Barlee  or  Catherine  his  Wife,  then  during  the  joint  lives 

hcF  Solicitors,      ^f  ^j^^  survivor  of  those  two  Persons,  and  of  Frances 

and  promised  >  *  • 

them,  by  Letter,  Sarah  Mitchell,  receive  a  Rent-charge,  of  100  /.  in  Trust, 

that  she  would  to  pay  and  apply  the  same,  from  time  to  time,,  unto,  or 
but  did  not  refer  P®"™**  Frances  Sarah  Mitchell  to  receive  the  same,  tor 
to  her  separate  her  sole  use,  exclusive  of  her  then  intended,  or  any  friture 
^t^tPro  Husband,  so  that  the  same  might  not  be  imder  his  con- 
ty  was  liable  to  ^^^^f  o'  subject  to  his  disposition.  Debts  or  Engage- 
pay  the  Bills.  ments,  and  so  that  the  Receipts  of  F.  S.  Mitchell,  or 
-^j^fT  y  0A  ^  */^'^  J^  her  Appointee,  might,  notwithstanding  her  Coverture, 
JU^Jtr^f-^  f-  ^  ^y^^e  a  good  Discharge  for  such  part  of  the  same  as  should 


< 
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tberein  be  expressed  to  be  received  (a).   And  certain  other  1 831 . 

Freehold  Estates  were  conveyed  unto  and  to  the.  use 
of  the  Trustees  and  their  Heirs,  during  the  life  of  Frances 
Sarah  JditcheH,  upon  the  like  Trusts,  for  her  separate       Barle* 
use,  during  her  life,  as  before  mentioned :   and  it  was 
declared  that  400  /.  Three  per  Cents.,  which  had  been 
transiered  to  the  Trustees,  should  be  held  by  them  upon 
Trust  to  pay  and  apply,   or  to  suffer  Frances  Sarah 
Mitchell  to  receive  the. Interest,  Profits  and  Produce  to 
arise  therefrom,  during  her  life,  for  her  sole  use,  inde- 
pendent of  her  then  intended  or  any  future  Husband^ 
and  for  which  her  Receipts  alone,  notwithstanding  her 
Coverture,  were  to  be  good  Dischaarges:  and  the  Set-* 
tkment  contained  a  Covenant  to  surrender  certain  Copy-* 
bold  Hereditaments  to  the  Trustees,  upon  the  same 
Trusts  as  were  declared  of  the  last-mentioned  Freehold 
Estates.     The  Bill  further  stated  that,  soon  after  the 
execution  of  the  Settlement,   Charles  William  Barlee 
and  Frances  Sarah  MitcheU  intermarried  together :  that 
before  1810,  they  separated,  and  had,  ever  since,  lived 
apart :   that,  in  April  1819,  Mrs.  Barlee,  by  her  next 
friend,  filed  a  Bill  against  her  Husband  and  the  Trustees 
of  the  Settlement,  praying  for  an  Account  of  the  Rents 
and  Dividends  of  the  Property  settled  to  her  separate 
use ;  that,  by  the  '  Decree  made  on  the  hearing  of  the 
Cause,  on  the  11th  of  March  1825,  it  was  referred  to  the 
Master  to  take  an  Account  of  the  Rents  and  Dividends 


(a)  The  Settlement  contained  Clauses  restraining  Mrs. 
Barlee  from  anticipating,  charging,  or  assigning  the  growing 
Payments  of  this  Rent*charge,  and  also  the  Dividends  of 
fcbe  aftermentioned  Sum  of  Stock,  before  they  became  due  > 
but  these  Clauses  were  omitted  in  the  Bill. 
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receiyed  bj  the  Trustees :  that  by  an  Order  made,  on 
Further  Directions^  cm  the  23d  July  1828,  two  of  the 
Trustees  were  discharged;  and  it  was  ordered  that  a 
ReceiTcr  should  be  appointed  of  Mrs.  Barlee's  separate 
Property:  that  no  new  Trustees  had  been  appointed  in 
the  room  of  the  Trustees  who  had  been  discharged ;  and 
tiiat  the  4002.  Stock  had  been  transferred  into  the  Name 
of  the  Accoutant-general,  in  Trust  in  that  Cause :  that 
a  Receiver  had  been  appointed  in  pursuance  of  the  Order 
of  July  1828 :  that  he  was  in  receipt  of  the  Income  of 
the  Property  settled  to  Mrs.  Barlee^s  separate  use,  and 
had  paidy  part  of  the  Sums  which  he  had  received,  into 
the  Bank,  in  Trust  in  the  last-mentioned  Cause:  that 
the  Plaintifis  were  retained  by  Mrs.  Barlee,  and  acted  as 
her  Solicitors  in  that  Cause,  from  June  1824  till  Novemr- 
ber  1828,  when  she  discharged  them  fiom  being  her 
Solicitors :  that  llie  Fees,  Charges  and  Disbursements 
which  became  due,  to  die  Plaintifis,  in  respect  of  the 
prosecution  of  that  Cause,  had  been  paid  or  provided  for 
under  different  Orders  made  therein :  that,  in  August 
1824,  a  Petition  was  presented,  to  the  Lord  Chancdior, 
by  Mr.  Barlee^  for  a  Commission  of  Lunacy  against 
Mrs.  Barlee  I  that  the  Plaintiffs  were  retained  by  Mrs. 
Barlee,  as  her  Solicitors,  to  oppose  the  Petition,  and 
the  same  was  dismissed :  that  in  1824,  at  the  time  when 
the  Plaintifis  were  so  retained  by  Mrs.  Barlee,  she  was 
in  Ipswich  Gaol,  under  the  process  of  an  Ecclesiastical 
Court,  and  she  employed  the  Plaintiffs,  as  her  Solicitors, 
to  endeavour  to  procure  her  liberation,  and  the  Plaintifis 
obtained  a  Habeas  Corpus,  under  which  she  was  brought 
up  and  dischai^;ed :  that,  in  1825,  Mrs.  Barlee  retained 
the  Plaintiffs,  as  her  Solicitore,  to  institute  a  Prosecution 
against  certain  Persons  for  a  Conspiracy;  and  the  Plain* 
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tifi  accordingly  instituted  and  carried  on  such  Prose- 
cntioa :  that,  in  1825,  the  Plaintiffs  were  retained  by 
Mrs.  Barlee,  and  acted,  as  her  Solicitors,  in  a  Suit  insti- 
tuted against  her  by  Jokn  Mapes  and  others,  peeking  to 
charge  her  separate  Estate  with  certain  Debts  alleged 
to  have  been  incurred  by  her,  for  Board,  Lodging,  and 
other  Necessaries,  whilst  living  apart  from  her  Husband : 
that  no  part  of  what  had  become  due  to  the  Plaintiffs, 
for  Fees,  Charges,  and  Disbursements,  in  the  proceedings 
before-mentioned,  had  been  paid  to  them,  except  their 
Costs  in  the  Suit  of  Barlee  against  Barlee  and  others^ 
and  ezcq>t  that  Mrs.  Barlee  had  occasionally  paid,  to 
them,  out  of  her  separate  Property,  some  Sums  of  IVIoney 
on  Accomit  of  Costs  incurred  in  other  Matters  and 
Causes,  and  that  700/.  and  upwards,  then  remained  due 
to  the  Plaintiffs;   that,  more  than  a  month  since,  the 
Plaintiffs  had  signed  and  deUvered,  to  Mrs.  Barlee^  their 
Bill  of  Fees,  Charges  and  Disbursements,  but  no  part 
thereof  had  been  paid :  that  Mr.  Barlee^  several  yeaia 
ago,  became  Bankrupt,  and  was  still  Insolvent,  and 
resided  out  of  the  jurisdiction  of  the  Court:  that  Mrs. 
Barlee,  during  the  time  the  Plaintiffs  acted  as  her  Soli- 
citors, from  time  to  time,  wrote  to  them  various  Letters, 
m  which  she  instructed  them  to  act  as  her  Solicitors,  in 
the  several  Causes  and  Matters  before  mentioned,  and, 
in  some  of  such  Letters,  she  adverted  to  her  Husband's 
Bankruptcy  and  Insolvency,  and  his  leaving  this  country 
to  avoid  his  Creditors,  and  promised  the  Plaintiffs,  or 
gave  them  to  understand  that  she  would  pay  the  Costs 
and  Charges  to  become  due,  to  them,  for  business  done 
by  them  for  her,  although  she  did  not  thereby  refer  to 
her  separate  Property,  or  expressly  promise  to  pay  such 
Costs  and  Charges  by  means  thereof:  that,  during  the 
time  when  the  Plainti&  were  retained  by  and  acted  as 
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the  Solicitors  of  Mrs.  Barlee,  she  had  no  Property  except 
the  Income  of  her  separate  Estate,  and  had  no  other 
means  of  paying  the  Plaintiffs ;  but  they  consented  to 
act  for  her,  in  the  expectation  that  she  would  pay  them 
out  of  such  separate  Property-  The  Bill  prayed  that  it 
might  be  declared  that  the  Amount  due  to  the  Plaintiffs, 
for  their  Fees,  Charges  and  Disbursements,  ought  to  be 
paid  to  them  out  of  the  Income  of  Mrs.  BarUe*^  separate 
Property,  and  that  a  sufficient  part  of  the  Monies  paid, 
into  the  Bank,  by  the  Receiver  in  the  Cause  of  Barlee 
against  Barlee,  and  of  the  Monies  to  be  hereafter  re- 
ceived on  Account  of  Mrs.  Barlee's  separate  Property, 
might  be  applied  in  payment  of  what  was  due,  to  the 
Plaintiffs,  and  that,  in  the  mean  time,  Mrs.  Barlee 
might  be  restrained  from  receiving  any  part  of  the  Pro- 
ceeds of  such  separate  Property. 

The  Defendant,  Mrs.  Barke,  put  in  a  general  Demur- 
rer to  the  Bill. 

Mr.  Ptpys  and  Mr.  GirdUstone^  jun.  in  support  of 
the  Demurrer : 

The  general  Engagement  of  a  married  Woman  does 
not  affect  her  separate  Property.  It  is  not  pretended 
that  the  Letters  which  Mrs.  Barlee  wrote  to  the  Plain- 
tiffs, and  by  which  she  retained  them  as  her  Solicitors,  con- 
tained any  reference  to  her  separat/e  Property :  the  Plain- 
tiffs, therefore,  camiot  be  entitled  to  be  paid  their  Bills  of 
Costs  out  of  her  separate  Estate.     Greatley  v.  Noble  {c). 


Sir  E.  Svgden  and  Mr.  Jacob  in  support  of  the  Bill : 
The  question  raised  by  this  Demurrer,  is  unaffected 

(i?)  3.Madd.  79.5^.^.   *^.^ 
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tjy  l)eci8ion.  Here  a  married  Woman  having  separate  *83^' 
Property  only,  and  living  apart  from  her  Husband,  em- 
ployed the  Plaintiffs  as  her  Solicitors,  and  promised 
them,  in  writing,  that  she  would  pay  their  Bills  of  Costs.  Barles. 
Any  Security  given  by  a  married  Woman  having,  separate 
Property,  will  charge  that  Property,  although  no  refe- 
rence is  made  to  it.  Hulme  v.  Tenant{d)  is  a  direct  Autho- 
rity for  that  proposition.  The  Security  cannot  be  sup- 
ported as  a  defective  execution  of  the  power  which  a 
married  Woman  has  to  appoint  her  separate  Property ; 
for  no  Instrument  can  be  an  execution  of  a  Power,  unless 
it  rders  either  to  the  Power  or  to  the  Property  which  is 
subjected  to  it.  The  Security  is  Evidence  of  a  Contract 
to  pay  the  Debt  out  of  her  separate  Property.  As  the 
married  Woman,  by  giving  the  Security,  is  providing  for 
the  Payment  of  her  Debt,  it  must  be  paid  out  of  the 
only  Property  which  she  has.  The  separate  Property  is 
hers,  for  all  the  purposes  of  enjoyment,  and  to  answer 
all  her  obligations.'  The  Security  is  Evidence  of  a  Con- 
tract to  pay  the  Debt,  and  it  must  be  considered  as 
an  obligation  to  pay  it  out  of  her  separate  Property,  as 
she  has  no  other  way  to  answer  her.  Engagements.  The 
Retainer  of  the  Plaintiffs  amounted  to  a  Contract  to  pay 
their  Bills  of  Costs.  That  Contract  could  not  be  en- 
forced against  the  Husband,  nor  against  the  Wife,  per- 
sonally; and,  therefore,  it  could  not  be  enforced  at  all, 
unless  effect  is  given  to  it  against  the  Wife's  separate 
Property.  In  Hulme  v.  Tenant j  Lord.  ThurUriD  says.- 
**  But  the  question  is,  how  far  her  general  personal 
Engagement  shall  be  executed  out  of  her  separate  Pro- 
perty ?  If  she  had,  by  Instrument,  contracted  that  this 
or  that  portion  of  her  separate  Estate  should  be  disposed 

(d)  I  Bro.  C.  C.  16. 
G  4 
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1^31.  of  ill  thte  or  that  way,  I  think  she  and  her  Tnistees  might 

'  ""  '  have  been  decreed  to  make  that  dispoaition ;  but,  if  she 
McRRAt  enters  into  an  Engi^ement  which  would  make  a  /eiHc 
sole  liable  to  the  whole  extent  of  the  Contract  as  to  her 
person,  &c.,  in  every  respect;  it  is  clear  such  general 
Engagement  entered  into  by  a  feme  covert  will  dot  bind 
her  as  such.  It  is  not  like  the  Case  of  an  Infiuat^  who  is 
incapable  of  acting ;  but,  in  respect  to  a  feme  caveft, 
determined  Cases  seem  to  go  thus  br,  that  the  general 
Engagement  of  the  Wife  shall  operate  upon  her  Per- 
sonal Property,  and  shall  apply  to  the  Rents  and  Profits 
of  her  Real  Estate,  and  that  her  Trustees  shall  be  obliged 
to  Apply  Personal  Estate,  and  Rents  and  Profits  when 
they  arise,  to  the  satisftction  of  such  general  Engage- 
ment." There  is  not  a  Casd  which  has  not  professed  to 
save  whole  and  to  follow  Hubne  v.  Tenant.  A  Promis- 
sory Note  given  by  a  married  Woman,  is  not  a  Chaise 
upon  her  separate  Property.  It  is  only  Evidence  of 
the  Debt.  When  she  contracts  the  obligation,  she  binds 
her  Estate,  and  not  when  she  gives  the  Note.  It  has 
been  decided  that  any  writing  will  be  sufficiait  for  that 
purpose.  Clinton  v.  Willes(e).  In  Stuart  v.  Lord 
Kvrku>all{f)  the  Decision  was  right,  but  the  ground  of 
it  is  not  satisfactory,  for  the  Bill  of  Exchange  was  con- 
sidered, not  as  Evidence  of  a  general  Engagement  by'the 
married  Woman,  but  as  a  defective  execution  of  a 
Power,  which  it  could  not  be,  as  neither  the  Power,  nor 
the  Property  waa  referred  to.  Wherever  there  is  an  ex- 
press Contract  by  a  married  Woman  having  separate 
Property,  and  not  an  implied  assumpsit  only,  that  Pro-> 
perty  becomes  available  to  the  Payment  of  the  Debt. 

(e)  Sugd.  Pow.  5th  Edit.  114  note. 
(/)  3  Madd.  387. 
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Ih  Ifcrton  y.  TtaviU  (g)  the  Plaintiff  was  held  to  be  en- 
titled to  be  paid  his  Debt,  in  the  character  of  a  Creditof 
geneially,  and  not  of  a  Bond-creditor.  In  Peacock  v« 
Monk  (A)  a  Bood  given  by  a  married  Woman  having 
separate  Estate,  was  not  treated  as  an  Appointment,  but 
ivas  held  to  give  a  foundation  to  demand  the  Money 
against  her,  out  of  her  separate  Estate,  she  being  to  be 
ixmsidered  as  a  feme  sole  as  to  it.  In  Standfordv.  Mar^ 
skaU  (t)  the  Bonds  in  which  the  married  Women  joined 
with  their  Husbands,  were  not  looked  upon  as  Appoint* 
mentSy  but  were  considered  to  have  made  their  separate 
Property  liable  to  their  general  Engagements.  LiUia  v« 
Airejf  (k)  is  an  express  decision  that  the  general  Con* 
tract  of  .the  Wife,  fixes  itself  upon  her  separate  Property* 
It  appears  by  an  Anonymous  Case  (/)  what  was  the 
opinion  of  Sir  William  Grant  upon  this  subject :  fpr  his 
JETcmor  decided  that  a  Bond-creditor  of  a  married  Wo* 
man  having  separate  Property,  was  not  entitled  to  pri- 
ority over  her  other  Creditors,  but  that  they  must  all  be 
paid  pari  passu.  If  Securities  given  by  a  married  Wo* 
man  were  to  be  considered  as  Appointments,  then  the 
Creditor  who  has  got  the  earliest  Bond  or  Note  would 
be  entitled  to  be  paid  first.  But  the  Case  last  referred 
to  is  a  direct  decision  to  the  contrary;  for  there  it  was 
held  that  all  the  Creditors  were  to  be  paid  equally ;  which 
proves  that  it  is  the  practice  of  the  Courts  to  consider 
the  separate  Estate  as  Assets  geoerally.  In  Duke  of 
BoUon  V.  WiUiamsim)  and  Jcmes  v*  Harrison)  it  was 
held  that  the  married  Woman's  separate  Property 
was  not  Uable  to  rqiay  the  Consideration  for  the  An* 


(g)3RW.i44: 
(ft)  2  Vez.  19c.  193. 
(t)  1  Atk.  69. 
(k)  1  Ves-'jun.  277. 


(/)  18  Ves.  358. 
(m)2  Ves.jun.  138;S.C.  4Bro. 
C.  C.  297. 
in)  9  Ves.  -486. 
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nuity^  as  there  was  no  Contract  to  do  so,  but  only  to  pay 
the  Annuity :  for  an  implied  dssumpsit  is  not  to  be  created 
against  the  separate  Estate  of  a  married  Woman ;  for  an 
assumpsit  must  be  first  implied,  and  then  an  engagement 
to  pay  out  of  the  separate  Estate.  In  Jones  ▼.  Harris 
Lord  JEldan  held  that  one  Contract  should  not  be  turned 
into  another,  and  that,  from  one  promise,  an  implication 
of  another  could  not  be  drawn.  That  Case  and  Duhe 
of  BoUon  v.  WiUiams  go  to  show  merely  that  the  se- 
parate Property  oS  a  married  Woman,  is  not  liable  in 
cases  of  fictitious  Contract.  In  Chreatley  v.  Noble  (o), 
the  relief  was  not  sought  to  be  obtained  by  virtue  of  any 
Contract ;  but  it  was  said,  in  that  Case,  that,  where  a 
married  Woman  enters  into  an  express  Agreement  to  pay 
a  Debt,  it  must  be  paid  out  of  her  separate  Estate. 
There  was  a  Case  before  Sir  Thomas  Plumer  in  which 
the  present  question  was  discussed,  Fronds  y.  WigzeU 
(p).  There  the  Vice-chancellor  allowed  the  Demurrer, 
because  the  Bill  did  not  pray  that  the  Purchase-money 
might  be  paid  out  of  the  Wife's  separate  Estate;  but 
whether  the  Plaintiff  might  or  might  not  have  so  firamed 
his  Bill,  he  did  not  decide.  All  Persons  who  deal  with 
married  Women  haying  separate  Property,  deal  with 
them  as  having  such  Property,  and  in  the  expectation  of 
being  paid  out  of  it.  Here  the  Plaintiffs  dealt  with  a 
married  Woman  haying  separate  Property,  and  both  they 
and  she  knew  that  she  had  no  other  means  of  paying 
them.  If  they  were  to  sue  the  Husband  at  Law,  they 
would  be  told  that  they  could  not  recover,  as  they  dealt 
with  the  Wife,  and  on  the  faith  that  they  should  be  paid 
out  of  her  separate  Estate.  We  ask  a  Court  of  Equity 
to  make  the  same  implication  as  a  Court  of  Law  would. 


(0)  3  Madd.  79.  (/))  1  Mudd.  358. 
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It  BMikes  no  difference  whether  the  writing  is  in  the  form  1 83 1 . 

of  a  Letter  or  of  a  Bond ;  the  writing  is  necessary  only 
as  eyidence  of  a  promise  to  Pay. 


The  Vice-chancellor  (after  stating  fully  the 
contents  of  the  Bill)  continued  as  follows : 

Mrs.  Bar2ee  has  put  in  a  general  Demurrer  to  this 
Bill ;  and  the  question  raised  by  the  Record^  is  whether, 
where  a  feme  covert  having  Property  settled  to  her 
separate  use,  has  become  indebted,  and  has  promised  to 
pay  the  Debt,  though  not,  expressly,  out  of  her  separate 
Estate,  her  separate  Estate  will,  thereby,  become  liible 
to  pay  the  Debt. 

At  Law  a  married  Woman  cannot,  by  any  act  of  her 
own,  make  herself  liable  to  be  sued  in  any  of  the  King's 
Courts  at  Westminster.    That  was  decided  in  the  Case 
of  Beard  v.  fVebb  (q)  in  the  Common  Pleas,  and,  shortly 
afterwards,  in  the  King's  Bench,  in  the  Case  of  Mar-' 
shaU  V.  Mutton  (r).     It  is  to  be  observed  that  a  Court 
of  Equity,  by  securing,  to  a  married  Woman,  Property 
that  is  settled  to  her  separate  use,  gives  her  benefits 
by  subjecting  it  to  her  general  disposition,   and  by 
fi^eing'it  from  her  Husband's  control :  but,  at  the  same 
time,  it  does  not  place  her  in   a  worse^  situation,  in 
any  respect,  than  she  would  otherwise  be  in  at  Law. 
It  leaves  her  tmaffected   by  every  Contract  and  lia- 
bility except  when  she  does  any  act  afiecting  her  se- 
parate  Property,  in  which  case  the  Court  holds  her 
Property  to  be  bound,  but  leaves  her  Person  free.     In 
the  Case  of  The  Duke  of  Bolton  v.  Williams  (5),  Mrs. 

(y)  «  Bos.  &  Pull.  93.  \$)  2  Ves.  jun.  138  ;    S.  C. 

Cr)  8  T.  R.  545-  4  Bro.  C,  C.  297. 
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WUUaims  had  a  Rent-charge,  for  her  separate  use,  pay** 
able  out  of  The  Duke  of  Bolton's  Estate ;  and  she  had 
granted  Annuities  secured  upon  that  Rent-charge,  and 
the  Annuity  Deeds  were  void  under  the  Annuity  Act, 
and  the  Duke   of  Bolton  filed  Bills  of  Interpleader 
against  the  Annuity-creditors  and  Mrs.  WUliamg.    Lord 
Mosslyn,  in  aflirming Lord  Thurlow*B  decree  said:  ''The 
necessary  consequence  is,  the  payment  must  be  made 
to  Mrs.  Williams.    I  have  no  right  to  stop  her  from  re- 
ceiying  it,  leaving  it  open  to  what  they  can  do  against 
her.    I  finish  this  Cause  by  saying  they  have  no  right 
nor  any  Lien  upon  it,  but  are  only  general  Creditors  of 
her."    In  the  Report  of  the  Case  in  4  Bro.  C.  C.  297, 
language  to  the  same  effect,  is  found.    So  also  in  Nantes 
V.  Carroch  (0  Lord  Eldon  expressed  his  opimon  that  he 
could  not  make  the  Stock  of  a  married  Woman,  which 
was  settled  to  her  separate  use,  liable  to  her  general 
Debts;  because  her  Creditors  had  no  Lien  upon  it     In 
Jones  V.  Harris  (u ),  which  was  similar,  in  its  circum- 
stances^ to  the  Caseof  The  Duke  of  Bolton  v.  Williams, 
except  that,  in  the  former  Case,  the  Creditor  was  the 
Plaintiff,    and   claimed,  expressly,  by  virtue  of  the 
implied  €Lssunqmt,  against  the  separate  Estate  of  the 
married  Woman,  Lord  JEldon  decided  that  he  could 
not  give  effect  to  the  implied  assumpsit  against  the 
separate  Estate  of  the  Defendant.    An  opinion  to  the 
same  effect,  was  expressed^  by  the  Vice-chancellor,  in 
the  Case  of  Greatley  v.  Noble  {x),  and  also  in  the  Case 
of  Stuart  V.  Lord  Kirkwall  (y).    Therefore  I  consider 
the  Law  upon  that  point  to  be  settled  both  in  principle 
and  by  decision,  and,  if  the  question  in  this  Cause  turned 
on  the  implied  assumpsit,  I  should  allow  the  Demurrer ; 


(0  9  Vcs.  i88. 
(u)  9  Ves.  486. 


(x)  3  Madd.  94. 
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um)  the  Defendant's  Counsel  has  argued  that  I  ought 
to  do  BO,  upon  that  ground. 

In  this  Case,  however,  there  is  not  only  what  may  be 
called  Debt,  which  would  raise  the  implied  eusumpsit, 
but  there  is  also  an  express  promise  to  pay.  Now,  in 
considering  what  may  be  the  effect  of  that  express  Pn>- 
ffiise,  I  put  out  of  consideration  the  Case  of  JBdl  v. 
Hyde  (z),  where  there  was  a  promise  to  pay  out  of  the 
separate  Estate,  and  also  the  Case  of  Bullpin  t.  Clarke 
(a),  where  there  was  a  Promissory  Note  given,  and  also 
a  Promise,  by  Letter,  to  pay  out  of  the  separate  Estate- 
There  are,  howev^,  several  Cases  in  which  a  feme  co- 
rert  having  separate  Property,  has,  either  in  respect  of 
her  Husband's  Debt,  or  what  may  be  called  her  Personal 
Debt,  given  her  Bond  or  Note,  and  tiiis  Court  has  or- 
dered the  Bond  or  Note  to  be  paid  out  of  her  separate 
Estate,  The  Cases  to  which  I  allude  are  Norton  v. 
3WoiS(i),  Standford  v.  ManhaU  (c),  HuHme  v.  Tenant 
{d ),  Heatley  v.  Tkamas  (e).  Anon  (/),  and  Stuart  v. 
lard  KirkwaU  {g).  In  addition  to  those  Cases  there 
are  £cta  to  the  sameeffsct-:  one  by  Lord  Hardwicke,  at 
the  end  of  Ihe  Case  of  PeaowA  v.  Momk  (A),  and  ano^ 
ther,  by  the  Vtoe^ChanoeUer,  in  Greotley  v*  Noble  (t) ; 
and  I  refer  also  to  what  was  said,  by  Lord  Ahaaley^  in 
Soehett  v.  Wray  (A),  and  in  a  Note,  by  Mr.  Sanders,  on 
Willats  V.  (knf  (/) :  there,  that  learned  Judge  expresses 
an  opinion  that,  where  a  feme  covert  has  separate 


(s)  Free.  Chan.  328. 
(ir)  17  Vc8.  365. 
(i)  3  P.  W.  144. 
ie)  2  Atk.  69. 
id)  1  Bro.  C.  C.  16. 
(0  15  Yes.  596. 


(f)  18  Ve».358. 

(g)  3  Madd.  387, 
(A)  2  Vez.  190. 
(i)    3  Madd.  93. 

(£)   4  Bro.  C.  0.483. 
({)    3  Atk.  67. 
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1831.  Property,    Courts   of   Equity  consider  her  as  a  feme 

sole  with  regard  to  it,  but  .not  as  to  her  Personi  and 
that,  where  nothing  turns  on  the  form  of  her  Power  and 
^    ^'  the  mode  of  executing  it,  her  Bond  will  bind  her  sepa- 

rate Estate.  In  the  Case  of  Clerk  r.  Miller  (m)  where 
a  feme  covert  having  separate  Estate,  promised  to  pay 
her  Husband's  Creditors,  the  only  doubt  which  The 
Master  of  the  RoUs  had  was  whether,  upon  a  promise 
that  was  made  by  parol  only,  her  Lands  could  be  sub- 
jected to  the  Debts :  which  shows  that,  if  it  had  been 
in  Writing,  he  would  have  given  efieet  to  it  out  of  hcF 
separate  Estate.  It  appears,  however,  fieoa  the  Case  of 
Clinton  V.  WiUes  which  was  decided,  at  the  RoUs,  ia 
1820,  and  is  referred  to  in  Sir  Edward  Sugden^s  Treatise 
on  Powers,  116,  that  Sir  ITumids  Plumer  thought  that 
it  would  make  no  difference  whether  the  Debt  was 
secured  by  a  Writing,  as  a  Promissory  Note,  or  not. 

In  the  Case  of  Mapes  v.  Barlee  (n)  which  is  referred 
to  in  this  Bill,  the  claim  of  the  Plaintiff  rested  upon  two 
Promissory  Notes  which  Mrs.  Barlee  had  given ;  and 
she  had  also  procured  herself  to  be  furnished  with  Ne- 
cessaries, upon  a  general  representation  that  she  had  a 
separate  Estate :  and,  upon  looking  into  the  Depositions 
in  that  Cause,  I  observe  that,  besides  the  proof  of  the 
Promissory  Notes,  there  is  evidence  given  of  an  express 
promise  to  pay  out  of  her  separate  Estate:  and  the 
present  Master.  oftheRolls,  when  Flee- CAaTtcW/or,  made 

(m)  2  Atk.  379. 

(n)  This  Cause  was  heard  before  Sir  John  Leach^  Vice- 
Chancellor,  on  the  25th  of  January  1827.  It  was  objected  by 
the  Counsel  for  Mrs.  BarUey  that  her  Answer  could  not  be 
read  as  Evidence  to  prove  that  she  had  separate  Property : 
but  his  Honor  over-ruled  the  objection. 


On  the  17th  of  November  1831,  the  Cause  was 
heard)  and  the  Letters  written  by  Mrs.  Barlee  to .  the 
Plaintiffs,  and  the  other  Evidence  in  the  Cause  having 
been  read,  the  Vtce^Chancellor  said  that  the  I^etteis 
supported  the  general  averment  in  the  Bill,  upon 
which  he  had  held,  upon  the  argument  of  the  De- 
murrer, that  Mrs.  Barlee's  separate  Property  was 
liable  to  the  demands  of  the  Plaintiffs :  and  his  Honor 
decreed  that  the  Plaintiffs'  Bills  should  be  taxed ;  that 
they  should  give  credit  for  the  Monies  which  they  had 
received  from  Mrs.  Barlee,  and  that  the  Balance  should 
be  paid  to  them  out  of  those  particulars  of  her  separate 
Property  as  to  which  she  was  not  restrained  from  an- 
ticipation. 


Barlee. 
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a  Decree,  the  effect  of  which  was  to  give,  to  the  Plaintiff    .     ^^3^» 
in  that  Cause,  the  benefit  of  Payment  out  of  the  separate       .  . 
Estate  of  Mrs.  Barlee. 

In  the  Case  now  before  me,  it'  is  stated  by  the  Bill, 
and,  therefore,  admitted  by  the  Demurrer,  that  Mrs. 
Barlee  had,  by  Letters  (the  effect  of  which  it  has  been 
represented  to  me  is  very  fairly  and  correctly  stated  in 
the  Bill)  promised  the  Plaintiffs  or  given  them  to  under- 
stand (which  expressions  I  consider  as  equivalent  to 
each  other)  that  she  would  pay  what  was  due  to  them. 
These  statements  have  the  same  effect,  as  if  it  had  been 
alleged  that  Mrs  Barlee  had  given  a  Bond  or  a  Pro- 
missory Note,  to  the  Plaintiffs,  for  the  Debt.  Those 
instruments  would  have  been  of  no  avail  as  Securities ; 
but,  as  general  promises  to  pay,  they  would  have  bound 
the  separate  Estate,  although  that  Estate  was  not  named. 
My  opinion  therefore  is  that  the  Demurrer  must  be  over- 
ruled. 


-0^^9^^  ^  "^^^^^  ^^^^f*^^  ^^ 
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1830: 
4th  December. 

' V ' 

Landlord  and 

Tenant* 

Insurance* 


The  Court  will 
not  relittve  a 
Tenant  against 
the  Breach  of  a 
Covenant  to 
Insure. 


GREEN  V.  BRIDGES. 

On  the  10th  May  1815^  the  Defendant  gTante49  to  the 
Plaintiff,  a  Building  Lease  of  a  Piece  of  Ground,  in  th^ 
Town  of  Bradford  in  Yorkshire,  for  909  years,  at  the 
yearly  Rent  of  dl/.  18«.  6rf.:  and  the  Plaintiff  cover 
nanted  that  he  would  forthwith  insure,  and  keep  ia- 
flured  during  the  Term,  the  Buildings  then  erected,  qt 
which  mi^t  thereafter  be  erected  on  the  Piece  of 
Ground,  in  a  London  Fire-insurance  Office,  in  the  joint 
names  of  himself  and  the  Plaintiff,  for  such  Sum  and 
Sums  of  Money  as,  for  the  time  being,  should  be  amply 
sufficient  for  the  rebuilding  and  reinstating  the  Premises, 
in  case  they  should  be  destroyed  or  damaged  by  fire, 
and  also  that  he  would,  from  time  to  time,  during  the 
Lease,  show,  to  the  Defendant  or  his  Heirs,  the  Polides 
and  Receipts  for  such  Insurance.  And  the  Lease  con- 
tained a  Proviso  for  the  Reentry  of  the  Defendant 
and  his  Heirs,  in  case  the  Plaintiff  should  make  de- 
&ult  in  the  performance  of  any  of  the  Covenants  in  the 
Lease. 


After  the  Lease  was  granted,  the  Plaintiff  expended  a 
considerable  Sum  in  building  on  the  Ground  demised  to 
him;  and  he,  at  first,  insured  the  Buildings  thereon 
for  1,1002.  in  a  London  Office,  but  in  his  own  Name 
only.  In  1824  he  transferred  his  Insurance  to  an  Office 
in  Yorkshire:  and,  for  two  short  intervals,  in  1828  and 
1829,  the  Buildings  were  not  insured  at  all.  On  the 
iKh  of  January  1830,  the  Plaintiff  insured  the  Buildings, 
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m^Londan  Office,  in  the  joint  namesof  himself  and  the  1^30. 
^  Plttllift  for  aoo2.  On  the  18thof  the  dame  month,  the 
Defendant  brought  an  action  of  Ejectment  against  the 
Plaintiff,  for  die  Recovery  of  the  demiaed  Premises,  on  rridoss: 
account  of  the  Plaintiff's  non-eiHnpliance  with  the  Cove* 
nant  to  insure.  In  April  18M,  the  BiU  was  filed^ 
charging  ihfit  the  Defendant  had  permitted  the  Plaintiff 
to  expend  Money  in  erecting  the  Buildings,  and  had 
received  tlie  Rent  reserved  by  the  Lease,  up  to  October 
IQ2D,  without  any  objection  on  account  of  the  allied 
breach  of  Aa  Covenant  16  insure,  although  he  knew 
that  tbn  Plaintiff  had  not  irtrictly  complied  therewith ; 
Ikftt  the  Plaintiff  had  substantially  performed  the  Cove* 
aaat :  that,  if  there  had  been  any  breach  of  it,  the  same 
was  involuntary  and  dene-tkrough  inadvert^ce,  and  the 
Defendant  had  sustained  no  Damage  thereby :  that  the 
Phuitiff  had  tendered,  to  the  Defendant,  the  Rent  in 
Antar,  and  the  Costs  which  be  had  incurred  in  the 
Action ;  and  that,  under  those  circumstances,  it  was  a 
fiaad,  oii  the  part  of  the  Defeildant,  to  attempt  to  eject 
the  Plaintiff  from  the  demised  Premises.  The  Bill  prayed 
fer  an  bijunction  to  roslrain  the  Action.  The  Defendant, 
by  his  Answer,  denied  that  he  had  permitted  the  Plain- 
tiff to  expend  Mcmey  in  electing  the  Buildings,  or  had 
leeeived  die  Rent  reserved  by  tbe  Lease,  with  Notice 
diat  the  Plaintiff  had  not  strictly  complied  with  the 
Cc^venant  to  insure,  inasmuch  as  he  did  not  know  in 
what  manner  the  Insurance  on  the  Bu^dii^  had  been 
eftcted,  until  December  18^9^  erer  since  which  time  he 
had  oeased  tb  treat  &e  Plaintiff  as  his  Tenant.  He 
admitted  that  the  value  of  the  Premises  in  Reversion, 
after  the  expiration  of  the  999  years,  did  not  form  any 
part  of  the  Contsideration  for  the  Lease,  or  actuate  him 
in  granlilig  it.  He  subnutted,  that  any  Policies  that 
Vol.  IV.  H 
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1830.  might  have  been  effected  in  the  Name  of  the  Plaintiff 

only,  did  not  afford  the  least  security,  to  the  Defendant, 

in  case  the  Buildings  had  been  destroyed  or  damaged  by 

fiaiDGxa         ^^^f  inasmuch  as  he  could  not  have  legally  claimed  or 

recovered  the  Money,  from  the  Insurance  Company.  He 
admitted  that,  for  anything  he  knew  to  the  contrary, 
the  Country  Office  was  an  Office  of  stability.  He 
said  that  he  did  not  believe  that  certain  Brick  Buildings, 
which  the  Plaintiff  erected  in  1823,  had  been  ever  in- 
sured. He  admitted  that  the  demised  Premises  were 
then  of  the  annual  value  of  201 Z.  IO5.,  and  that  there 
then  was  and  always  had  been,  on  the  Premises,  dis- 
trainable  Goods  more  than  sufficient  to  discharge  the 
Arrears  of  Rent.  He  submitted  that  he  was  entitled 
to  proceed  with  the  Action,  because  there  had  been,  not 
only  a  material  deviation,  on  the  part  of  the  Plaintiff, 
from  the  strict  meaning  of  the  Covenant,  but  a  non-per- 
formance thereof:  that  the  sum  of  800  Z.  would  not  be 
sufficient  for  the  rebuilding  and  reinstating  the  Pre- 
mises in  case  they  should  be  destroyed  by  Fire,  and  that 
the  insuring  of  the  Premises  for  so  inadequate  a  Sum, 
and  the  omission  to  insure  the  Brick  Buildings  which 
were  erected  in  1823,  were  continuing  breaches  of  the 
Covenant:  that,  although  no  Loss  had  actually  arisen,  the 
risk  incurred  by  the  Defendant  by  the  breach  of  the 
Covenant,  for  a  series  of  years,  had  been  considerable : 
he  admitted  that  the  Plaintiff  had  tendered  to  him  the 
Rent  in  Arrear,  with  Interest,  and  also  the  Costs  of 
the  Action ;  but  he  submitted  that  the  Plaintiff  was 
not  entitled  to  be  relieved  from  the  breach  of  the 
Covenant. 

An  Injunction  having  issued  for  want  of  Answer,  the 
Defendant,  after  having  put  in  his  Answer,  obtained*  the 
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usual  order  J^ftri,  and  the  PlaintifF  now  showed  Cause 
against  dissolving  the  Injunction. 

Mr.  Pepys  and  Mr.  Geldart,  for  the  Plaintiff: 

The  objections  made  by  the  Defendant,  are  that  the 
Plaintiff  did  not  insure  in  the  right  Office,  or  in  the  joint 
names.  But  the  Answer  admits  that  the  Country  Office 
was  an  Office  of  stabiUty ;  and>  if  the  Buildings  had  been 
burnt  down,  the  Plaintiff  would  not  have  been  permitted 
to  get  possession  of  the  Money :  so  that  the  Plaintiff 
complied  with  the  Covenant,  in  substance ;  for  he  fur- 
nished the  means  by  which  the  Defendant  might  have 
obtained  the  value  of  the  Premises.  The  Landlord 
sustained  no  injury;  and,  as  soon  as  the  omission  to 
insure  according  to  the  strict  Terms  of  the  Covenant,  was 
complained  of,  it  was  rectified.  In  all  the  Cases  which 
have  been  decided  upon  breaches  of  Covenants  to  in- 
sure, the  Tenant  has  had  Notice  of  the  breach  given 
to  him,  and  has  either  wholly  neglected  to  comply,  or 
has  first  complied,  and  afterwards  discontinued.  In 
this  Case  there  has  been  an  effective,  valid  Insurance, 
which  would  have  answered  all  the  purposes  of  the 
Landlord. 

(The  Vtce-Chancellor : — The  Defendant  swears  that 
the  Brick  Buildings  never  have  been  insured.) 

The  Answer  admits  that  the  Premises  are  now  worth 
201 Z.  per  annum.  The  Landlord's  Rent  is  31/.  only, 
and  there  always  have  been  distrainable  Goods  on  the 
Premises  sufficient  to  pay  the  Arrears  of  Rent.  The 
Landlord  has  never  been  in  danger  of  losing  his  Pro- 
perty. All  the  Cases  that  have  been  decided  upon  this 
subject,  have  proceeded  on  a  ground  which  does  not 
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esostheref  tuaxKHy,  thaty  if  the  efent  had  happeliddy  there 
would  have  been  no  means  of  compensatbg  the  ImbA- 
lord.  Here,  if  the  Buildings  had  been  burnt  down,  the 
Landlord  might  have  prevented  the  Tenant  firom  le- 
'ceiyin^  the  iii8(iranee"*nioneyy  and  would  have  had  a 
tight  to  have  it  hod  out  in  femfltatmg  the  F^'emiscs. 
The  Court  does  relieve  in  a  Case  in  which  there  was  no 
period  during  which  the  Landlord  vrould  not  have  had  a 
Compensation.  In  BegnoUb  v.  Pin{a),  and  Rolfe  r. 
Harrig{h)f  the  Leases  were  short,  and  the  Value  of  the 
Reversion  might  have  been  an  object  to  the  Lessor.  In 
tins  Case,  it  is  admitted  fliat  the  Value  of  the  Reversion 
formed  no  part  of  ihe  Consideration  Ibr  the  Lease.  The 
Rent  was  the  principal  object  of  the  Deed,  and  tiiat 
was,  at  an  timei^  suAcientljr  s^euned.  Shmtm  r. 
Walter(c). 

Mr.  Xniffhi,  tot  itub  Defendant,  waa  stopped  by  tiie 
Co«tft 

The  VicB-CflAifCSLLaRi 

I  have  a  perfect  recollection  of  the  Case  of  Reynolds  v. 

Pitt.    It  was  first  decided  in  the  Court  of  Exchequer. 

The  same  point  came  before  the  Master  of  the  JRoUs, 

and  his  Decision  was  affirmed  by  the  Lord  Chancellor. 

I  was  Counsel  in  the  Cause  throughout    I  remember 

that  Lord  JSHdon,  when  he  delivered  his  Judgment, 

gave  a  minute  analysis  of  all  the  Cases  in  which  a  Court 

of  Equity  relieves  against  breach  of  Covenant,  and  laid 

it  down  that  the  Court  would  not  relieve,  except  in  Cases 

where  payment  of  Money  is  a  complete  Compensation, 

(a)  2  Pri.  3i9»  note.    See  also  ig  Ves.  134. 

(*J  2  Pri.  ^66. 

(r)  I  Bro.  C.  C.  418. 


0A61^$  IN  eHANOBBY, 


Ml 


mi  ^i^  yit  ib/^  P^atf  u^  ik^  mam  mtxa^ 

hne  boM  io,  if  theip  ]^d  bieea  no  bieach.    la  this  Com 

time  bm  h^^  »  wilfc}  bi)9«ch  of  Co¥(»iaiit    It  ip 

« 

ifaiii^  to  jgs^y  Ifapl  ih^  vmSS^Wtf  waa  ei^sad  hf  Um 
Defect  of  the  Laadloid  in  Qot  mquiring  to  see  tb« 
PohcjfiB.  Qje  <MHiU  fiot  hare  ii«d  V o1)06|  imtil  the 
breach  was  committed^  even  if  he  had  applied  to  see 
llie  Policies;  mi,  theiefix^  Ufi  not  hniri^  done  so  does 
Mft  /escuse  the  breac}i.  bi  this  C^use  the  Landlord 
loold  not,  l^  my  payment  of  Mcmeyi  be  put  mto  the 
mae  sitowticwi  as  he  was  entitled  to  be,  iwder  the  Cot&* 
not  My  opimoni  tbereferoy  is,  that  the  Osdeir  Nid 
fe  disaolYiDg  t^e  Ii^opeltifcm  must  fa^ 


■■ 


1830. 
15th  December. 

1831: 
10th  January* 

Practice, 
Evidence, 


HOOD  V.  PIMM. 

In  May  lasd,  the  Plaintiffii,  together  wkfa  the  De- 
feodant  Potter^  filed  aBiH  against  the  Defendant  Pimm^ 
tx  the  specific  performance  of  an  Agreement  dated  in 

May  1822,  by  which  the  Plaintiff  Hwfdj  together  with  

Poefer  and  John  Welch  deceased,  agreed  to  sell,  to  ^^i  alSSLs 
Pimmj  a  Piece  of  Ground,  in  Derby,  and  Pimm  agreed  o£A.i  but  omit- 
to  sefl  to  Bead,  Welch  and  Potter,  another  Piece  of  Jed  ^  prove  his 
-,,..'      ^  Will  :aiid  the 

Uitmnd  m  the  same  Town.  Bill  was  dis- 

missed.   They 

The  Bin,  after  setting  forth  the  Agreement,  stated  the  ^^^^eti^n 

death  of  Welch,  and  his  Will  dated  in  December  1822^  of  Re-hearing 

and  moved  for 
leave  to  exhibit  Interrogatories  to  prove  the  Will,  which  was  granted, 
the  omission  having  arisen  from  the  inadvertence  of  Counsel,  and  the 
Wyi  not  being  the  subject  of  ^spute  in  the  Csmse. 

^^r^^^^  i>^iy^  P<^^^  I^SIP.  Sa..zkyA.Sa.^ce^  S^^^PP- 
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aertiiigf  If,  upon  Ae  faewing  of  a  Gaose  before  your 
HomoTf  a  Plaiatiff  haB  omitted  tp  prove  a  hat  fat  in 
ia8ae,aiid  he  afterwards  appeals  to  the  ZanfCAiiiiMlfer, 
his  Lordship  would,  upon  a  Petitioa  being  presented  to 
hiiii,  allow  the  Plaintiff  to  prove  that  feet  Ihisisare* 
hearing  before  the  same  Judge;  and,  therefore,  the 
granting  of  the  indidgenoe  is  less  objeetionaUe  than  in 
the  case  of  an  Appe^. 


Ail  difficulty  may  be  sunnoHnted,  by  makmg  tiie  H^ 
at  hKwotfVelck  a  Party,  which  the  Plainti£b  undertake 
to  do  if  your  £Ctm^  thinks  that  that  is  the  better  oourse^ 
Bhxton  y.  Drewit  (a),  AUon/ey-OmercU  ▼.  TAtemofl 
(i),  Bank  v.  Farqukarsan  (c),  Moons  w.  De  Bemales  (d)f 
Abranu  v.  Winskup  («),  WaUis  v.  Hodgson  (/),  Cox  ▼• 
Allingham  (g),  Lechmerey,  Brasier  (A),  Hartley  y,  Ikm 
(t).  Walker  v.  Symonds  (A),  DashtooodY,  Lord  Btdkeley 
(/),  If^Atte  y.  Fussdl  <m),  Buckmaster  y.  Harrop  (n), 
Cholmondeley  y,  Clinton  (o),  Sandfordy.  Paul  {p),  Wil- 
Uamson  y.  jETitr^on  (9)^  Ore^nwood  y>  Parsofss  (r),  CS?^^ 
y.  Cofey(5). 

(The  Ftce-CKancaObr : — In  the  Cases  that  have  been 
cited,  there  had  been  either  some  attempt  made  to 


<a)  Free.  Chan.  64, 

(jk)  2  Cox.  3. 

(c)  1  Dick.  167 ;  S.  C. 

(^Oi  Russ.301. 
(tf)  1  Rum.  s^6, 
(/)  Ibid.  537,  note. 

te)  Jac-  337- 

(A)  a  J.  &  W.  287. 

(f)  Decided    by    Sir 


LeoAf  but  noe  seported 
this  Point. 
Amb.    (A:)iMer.37, 

(/)   10  Ves.  330. 

(m)  1  y.  &B.  151. 

(«)  13  Ves.  456. 

(o)  3  Mer.  81. 

(p)  3  fine.  C.  C.  S7o« 

(f)  9Pri.i87. 

(r)  ijnto,  3  vol.  93g« 
John    («)  3  Young  &  Jer.  44. 
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ftom  Ike  &ciy  or  tiM  ftp^pliopliopi  te  iamre  to  ptove  U,  i<^. 

VBs  flUkde  fatfenc  Ac  hgarinr  t  but  iieithMr  the  €D6  mov 

the  litlwr  luui  bean  doM  ia  ifaif  Omcw)  n«M 


The  SoUataT^Omieral  ead  Mr.  Skhrmo,  fin*  iht 
DefeiubMt  Pa/<«p : 

The  PhuBtiffB  have  the  remedy  hi  this  Case,  in  tiieir 
own  hands;  for  the  Bifl  has  been  dismissed  without  pre- 
jtufiee  to  their  filing  a  new  Bill.    Now  what  are  the  Cases 
cited  for  the  Plaintiffs  ?   In  Bloxton  ▼.  Drewii  an  Order 
was  obtained  to  prove  a  Deed  vir^fCM^:  but,  in  this  Case^ 
the  Instrument  sought  to  bo  proved  is  a  Will,  which  does 
not  admit  of  being  so  proved.    In  Bank  v.  Farqukarson 
the  inetiumeat  was  capable  of  being  proved  vw&  voce ; 
and  one  of  the  Witnesses  was  dead,  and  the  other  was 
out  of  the  jurisdiction*    In  T%e  Attometf^Oeneral  v* 
nmmall,  the  WiU  was  200  years  old,  and,  therefore, 
would  have  proved  itsdf :  and  the  only  thing  sought  to 
be  proved  was  a  Copy  of  the  entry  of  the  Will,  in  the 
R^istry-book  ef  the  Eeclesiastical  Court.    In  Moans 
Y.De  Bemales,  Letters  of  Administration  were  produced ; 
io  that  a  dev  Case  was  made  for  letting  in  proof  that 
die  Peraoa  to  whom  Ae  Administiation  was  granted, 
ipae  dead.     In  Ahramg  v.  'Winghup^  the  Court  knew 
that  Che  Will  «dsted,  and  tiiat  it  had  been  duly  executed 
and  attested,  and  the  only  point  remaining  to  be  proved 
was  the  sanity  of  the  Testator.    Here  lliere  has  been  no 
attempt  made  to  prove  the  WiU;  and  the  Court  does 
not  know  lliat  there  is  such  an  Instrument  in  existence. 
Cox  V.  AUhigham  is  totally  different  from  the  present 
Case.    It  was  the  Case  of  a  Lease,  which  was  capable 
of  proof  as  an  Exhibit.    When  the  Cause  came  on  to  be 
heard,  the  Lease  was  in  Court,  but  it  was  afterwards 
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1830.  lost  It  was  admitted,  by  the  Answers,  and  referred  to 
when  produced.  Hartley  y.  Ihxn  was  also  the  case  of 
an  Instrument  which  was  provable  as  an  Exhibit ;  and  it 
was  admitted  by  the  Executors.  The  Court,  therefore, 
had  judicial  cognizance  of  the  Instrument :  and  all  that 
the  Court  did,  was  to  admit  further  proof  of  it  to  be 
given.  The  Court  there  made  a  Decree,  in  the  first  in- 
stance, to  bind  the  Personal  Estate  only;  and  reserved 
the  Real  Estate  for  a  future  Decree.  Here  a  Decree  is 
asked  once  for  all. 

Mr.  Knight  and  Mr.  Wigram  for  the  Defendant 
Pimm  I 

The  Plaintiffs  Shaw,  Traffard  and  Henry  Welch  claim 
an  interest,  in  the  matters  in  question  in  this  Cause,  as 
Devisees  of  John  Welch  deceased,  who  was  one  of  the 
original  contracting  Parties.  They  have  no  interest 
except  as  his  Devisees,  and  they  have  neither  proved, 
nor  attempted  to  prove  that  they  sustain  that  character. 
They  appear  before  the  Court  as  mere  strangers. 

It  is  said,  however,  that  the  defect  may  be  remedied, 
either  by  allowing  the  Plaintiffs  to  exhibit  an  Inter- 
rogatory to  prove  the  Will  of  John  Welch,  or  by  allowing 
the  Plaintiff  to  amend  the  Bill  and  make  the  Heir  at 
Law  of  John  Welch  a  Party,  who,  it  is  said,  is  now  a 
Plaintiff  on  the  record,  and  will  admit  the  WUl.  In 
support  of  the  above  propositions.  Cases  have  been  re- 
ferred to.  We  deny  that  the  present  Case  is  within  the 
principle  of  any  of  those  Cases. 

I.  This  is  not  a  Case  in  which  the  Court  will  allow 
the  Plaintiff  to  perfect  his  Case  by  further  Evidence. 
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Bbxton  y.  Drewit  and  Bank  v.  Farquharsan  do  not  1 830. 

appear  to  have  been  opposed  Cases.    In  The  Attorney'     ^      ^        ' 
General  v.  Thumall,  the  Will  was  200  years  old ;  and,  "°°° 

therefore  proved  itself.    That,  moreover,  was  a  Charity  p 

Case,  in  which  great  liberality  was  formerly  shown.  In 
all  those  Cases  the  indulgence  was  allowed  in  the  regular 
progress  of  the  Cause,  and  not,  as  in  this  Case,  with  a 
view  to  a  re-hearing. 

The  last  observation  applies  also  to  Cox  v.  AlUngham, 
Abrams  v.  Winshup,  and  Moons  v.  De  Bemales. 

Cox  Y.  Allingham  and  Abrams  v.  Winshup  are  dis- 
tinguishable firom  this  Case  on  another  ground.  In  both 
those  Cases  the  Plaintiff  had  examined  the  proper  Wit- 
ness to  prove  his  whole  Case,  and  the  only  defect  in  the 
Evidence  was  that  the  Examination  had  not  been  carried 
quite  far  mough.  But,  as  the  Defendant,  in  those 
Cases,  might  have  cross^xamined  the  Witness  upon 
the  defective  point,  it  would  have  been  too  much  to  have 
allowed  him  to  insist  on  the  defect  as  a  ground  for  dis- 
missing the  Suit  altogether.  It  is  observable  that  the 
difficulty  in  those  two  Cases  arose,  in  a  great  measure, 
from  the  peculiar  mode  of  taking  evidence  in  Equity. 
At  Law  the  Witness  would  have  been  recalled ;  and, 
therefore,  in  those  Cases,  the  Court  only  put  itself  in 
the  situation  of  a  Judge  at  Nisi  PriuSy  when  it  permitted 
the  Witness  to  be  re-examined. 

In  Moons  v.  JDe  Bemales  the  Court  went  a  great  way, 
further  perhaps  than  in  any  other  Case.  But,  in  that 
Case,  the  Letters  of  Administration,  though  not  legal 
Evidence  of  the  death  of  Amoldtfj  proved  that  a  Court 
of  competent  jurisdiction  had  made  a  Decree,  which 
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fn  Coletf  V.  Col^  the  Will  wa?  proved  by  one  Wit* 
ness,  and  wa^  tbevefore  fiuffidenlly  prp^ed  for  oil  4h9 
purpoBeg  of  tfae  $iiit»  eiuiept  that  of  Mtabliabiog  it 
tgatnet  the  Heir, 

In  Ctttten  r.  Sanger  (t),  the  whole  Case  turned  upon 
tl^e  imQlrta^  pf  a  party;  atrong primd  fade  Evidence 
was  giv^  pf  1m  In^olywey;  but  the  Court  thought  it 
not  proved  in  fiu^t,  and  refused  an  Inquiry  or  further 
^▼idWGe. 

In  Barfi4ld  ▼»  KOlniu).  ^  Plaiatiff's  Case  waA 
branded  on  aii  Agraemmtt  wbic^  OM  of  the  IMendant» 
impeached  by  his  Answer.  The  Plaintiff  proved  th^r 
Agreements  aa  an  Ezhibity  vvi9&  voc$  at  the  hearii^. 
This  he  could  not  do  as  Against  the  Party  who  im-* 
peached  it,  because  it  excluded  the  oppcnrtunity  of  cross^ 
ayamining  the  attesting  Witaesaes.  In  that  Case  there 
had  been  many  interlocutory  proceedmgs  in  the  Cause, 
all  founded  upon  the  Agreement;  but  the  JUastgr  of  the 
BqUb  dismissed  the  Bill. 

Bcarfieldw.  JTeffy  which  is  acc^nlingto  the  modem  prai&* 
tice  of  the  Court,  displaces  Bloztm  ▼.  JDrewit  vid  Bank 
y.  Farquharson.  Indeed,  the  observations  of  Sir  Z%omas 
Plumer  in  Cox  v.  AJUnghamj  and  the  extreme  hesitaticm 
with  which,  in  that  Case,  and  in  the  Case  of  ^iraiM  v. 

(f)  Not  rq>orted  as  to  this  point.     See  a  Report  of  tfae 
Case  upon  tfae  hesriDg,  a  Yoa.  k  Jer.  459. 
(11)  4  Russ.  355. 
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1F«M«9.  the  farther  Endeaee  wui  aDowed,  would     ^    1836.    . 
hsie  beea  soperflooasy  if  the  light  wliieb  the  Pbintiffs 
dflim  were  a  matter  otcaane,  accordiiig  to  the  Cases  of 
Bloztan  v.  Drewit  and  Bank  ▼.  FarquiarwiL     The         ^^ 
Statement  of  those  Cases  is  too  short  and  imperfect  to 
admit  of  the  Court  acting  upon  them  as  Authorities. 

In  the  rsmaining  Cases  eked  for  the  Plaintiffs,  the 
application,  as  in  the  present  Case,  was  to  produce  new 
EYidence,  with  a  view  to  a  re-hearing  of  the  Cause.  The 
true  distinction  is  laid  down  in  WiOiamM  y.  Goodchild 
i^)f  namely,  that,  on  a  r&-hearing^  such  additional  Evi- 
dence only  is  admissible  as  the  Party  was  in  a  sitoatioii 
to  ha?e  used  at  the  ordinal  hearing.  New  Evidence 
can  only  be  adduced  under  very  special  circumstances. 
In  W%Uiam$  v.  Gfgodchild  it  was  refused.  In  Dashwood 
v.  Bvlhdey^  Walker  y.  Synumds,  Wittiam$  y.  Huttan 
and  WyUL  y.  Ward{jf\  the  point  was  reserved  by  the 
Tenns  of  the  Orders  allowing  the  new  Evidence  to  be 
gone  into.  The  Evidence,  in  those  Cases,  consisted 
merely  of  Exhibits,  which  were  to  support  some  part  of 
the  Case  on  the  Record^  and  not,  as  in  this  Case,  of  the 
Parol  Evidence  of  aWitness  who  was  to  prove  a  leading 
fret  in  the  Cause. 

II.  The  second  mode  proposed  by  the  Plaintiffs  for 
remedying  the  defect,  is  as  objectionable  as  the  first 
The  Case  is  not  that  which  they  make  by  the  Bill.  The 
Court  has  no  Evidence  before  it  that  the  Person  allied 
to  be  the  Heir  of  Welch^  really  sustains  that  character, 
and  the  Defendants  are  not,  at  this  stage  of  the  Cause, 
to  be  put  to  defend  a  new  Case. 

(x)  3  Ruas.  gi.  (y)  s  Young  &  Jer.  381. 
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1830. 
Hood 

V. 

Pimm. 


The  Vice-Chancellor: 

This  is  a  Case  of  importancei  and  so  many  Cases 
have  been  citedy  that  I  shall  take  time  to  consider  of  it 
before  I  decide. 


1831 : 
loth  Januaiy. 


The  Vice-Chancellor  : 

It  appears,  from  the  Affidavit,  that  the  Error  in  not 
proving  Welches  Will,  arose  from  the  mistake  of  Counsel. 
At  the  original  hearing,  the  Plaintiffs  had  gone  through 
their  Case  when  the  objection  was  taken,  by  the  De- 
feiidant's  Counsel,  and,  as  it  could  not  then  appear  how 
the  Error  happened,  and  the  Plaintiff  had  risked  the 
hearing  of  the  Cause,  it  seemed  right  to  me  that  the  BiH 
should  be  dismissed.  But  the  Cause  now  comes  on  for 
Te4iearing,  with  the  Motion  supported  by  Affidavit. 

There  is  an  abundance  of  Cases  to  show  that,  uni- 
formly, from  the  earliest  times.  Courts  of  Equity  have 
relieved  against  mere  errors  of  Examiners,  Commission- 
ers, Witnesses,  Solicitors  and  Counsel,  and,  when  there 
has  been  an  accidental  defect  in  Evidence,  have,  before 
the  hearing,  at  the  hearing,  and  at  the  re-hearing  of  a 
Cause,  allowed  the  defect  to  be  supplied.  In  Bloxton 
V.  Dr€wit{z\  an  Order  was  made  to  prove  a  Deed  vioA 
voce.  It  turned  out  that  the  attesting  Witnesses  weie 
dead,  and  leave  was  given,  at  the  hearing,  to  prove  the 
Deed.  In  Spence  v.  Allen  (a),  after  Depositions  had  been 
suppressed,  because  they  were  leading,  which  was  the 
error  of  Counsel,  leave  was  given  to  file  new  Interro- 
gatories ;  and  a  similar  leave  was  given  in  the  Case  of 
Lord  Arundel  Y.  Pitt  (Jf).     In  the  Case  of  ChrielU  y» 

(z)  Prec.  in  Cha.  64.      (a)  Ibid,  493.       (fi)  Amb.  585. 
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Gansellic)  a  Deposition  had  been  taken,  erroneously,  183  k 

by  the  Examiner,  or  through  mistake  of  the  Witness, 
and  leave  was  given  to  correct  the  mistake.  And  in 
two  instances,  in  the  Case  of  Kirk  v.  Kirk^d),  where 
Witnesses  had  made  mistakes,  the  mistake  was  cor- 
rected, in  one  instance,  on  the  application  of  the  De-* 
fendant,  in  the  other,  on  the  application  of  the  Witness. 
In  Shaw  v.  Lindseyie)^  and  in  Ferry  v.  Fisher  (f),  there 
cited,  the  Court  reUeved  against  the  error  of  Commis- 
sioners in  taking  Depositions;  and,  though  it  sup- 
pressed the  erroneous  Depositions,  directed  the  Wit- 
nesses to  be  examined  over  again.  In  Lord  Cholmondeley 
V.  Lord  Clinton  (y),  where  the  intention  was  to  examine 
Witnesses  properly,  and,  by  mistake  of  the  Solicitor,  an 
error  happened,  the  Court  relieved ;  and  Lord  Eldon 
said  he  was  clear  the  Court  had  an  undoubted  right  to 
rectify  a  mere  slip  in  its  proceedings.  Lord  Eldon 
indeed  says,  in  WiUan  v.  Willan{h) : ''  After  publication, 
previous  to  a  Decree,  you  cannot  examine  Witnesses 
further,  without  great  difficulty,  and  the  Examination  is 
generally  confined  to  some  particular  facts."  But  this 
shows  Lord  Eldon's  opinion  that  leave  might  be  given 
in  a  proper  Case.  In  Wallis  v.  Hodgson  (i).  Lord 
Hardwicke,  after  he  had  gone  through  the  hearing 
of  a  Cause,  postponed  it,  and  gave  leave  to  exhibit 
Interrogatories  to  prove  the  sanity  of  the  Testator.  It 
appears,  from  the  Report  (A),  that  he  thought  it  a  mere 
matter  of  form.      In  Bank  v.  Farquharson  (/),  Lord 

(c)  2  P.  W.  646.  (1)  3  Atk.  s^ ;   1  Russ.  5«6, 

{d)  13  Ves.  280— 285.        note. 

(e)  15  Ves,  380-  (it)  2  Atk.  56. 

(f)  Ibid,  382,  cited.  (/)  Amb.  145 ;  S.  C.  1  Dick. 
{g)  2  Mer.  81.                   167. 
(A)  19  Ves.  590. 
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^^30.         JSTordk^A^y  belbfe  the  bearing  of  a  Catae,  aciQfMi^ 

m  order  thai  a  Deed  might  be  proved,  which  could  not 
be  proved  merely  as  an  Exhibit.    In  Sandford  t.  Patd 
{m\  Lord  ThtrhWytOi  Motion  before  the  heaoring,  where 
a  mistake  had  happened,  allowed  a  WitnesB,  who  had 
been  examined,  to  be  le^xamiiied.    In  The  AtMtnef^ 
Oeneral  ▼•  Tkmmatl  (ir),  on  Motion  at  die  hearing,  leii ve 
was  given  to  enter  into  furthef  Evidence,  00  as  to  let  in 
the  Copy  of  a  Will.    In  Walker  v.  Symtmdg  (o),  leave 
was  given,  on  a  re^hearing,  to  read  Exhibits  not  proved 
at  the  hearing.    In  €!(>x  v.  JJBngktaUt  (p),  npon  Petitioo, 
after  the  hearing,  leave  was  giten  to  enter  mto  new  Evi*- 
dence,  as  to  the  loss  of  a  Deed,  so  as  to  let  in  evidence 
of  a  Copy,    fn  Mbcng  v.  De  Eemaks  (q),  and  Ahrasus 
V.  WinsAup  (r),  upon  application  in  the  eoorse  of  the 
hearing,  leave  was  given  to  enter  into  fiirtiier  Evi^ 
dence  as  to  the  death  of  a  Person  and  the  sanity  of 
a  Testator:  and  in   WUtiam  v.  OoodchUd  («),  Lord 
Eld&n  expfessed  an  opinion  tliat,  on  a  re-hearing,  upoft 
special  application,  new  Evidence  might  be  receivedL 
In  WtOiamson  r.  Sutton  (t),  the  Gmrt  of  Exchequer 
permitted  a  re-hearing  on  the  ground  of  new  Evidence, 
discovered  since  the  hearing,  and  gave  leavey'not  merdy 
to  prove  Exhibits  vivA  t^oc^,  but  to  exhibit  hteitogatories 
to  prove  them.    In  Coley  v.  Coley  (ti),  the  Chief  Baron^ 
when  the  Cause  was  set  down  for  hearing,  gave  leave, 
on  Motion,  to  examine  two  Airther  Witnesses  to  a  Wil^ 
when  one  only  had  been  examined;  and  though  in 
WyJd  V.  Ward  (x),  he  would  not  allow  proof  of  the 

(m)  3  Bro.  370.  (r)  1  Russ.  526. 

(a)   sCoXyS.  (s)   2  Russ.  91. 

(o)    1  Mer.  37.  n.  (f)  9  Price,  187. 

(p)  Jac.  337.  («)  a  You.  &  Jerv.  44* 

{q)  1  iluss.  307.  (x)  Ibid.  381. 
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Lease,  at  the  re-hearing,  unless  it  could  be  proved  as  an 
Exhibit,  his  reason  seems  to  have  been  that  he  thought 
the  omission  to  pix>ve  it  at  the  hearing,  arose  from  mere 
neglect,  not  accident,  but  blameable  neglect. 

.  The  Counsel  for  the  Defendants  have  relied  upon  two 
Cases,  Lechmere  v.  Brasier  (y),  which  seems  to  me  to 
have  no  relation  to  the  point  before  the  Court,  and  Bar- 
fiM  y,  KeUy  {z),  upon  which  Case  it  is  to  be  observed 
that  no  ^plication  was  made  to  postpone  the  hearings 
in  Older  that  the  Deed  might  be  proved  as  i^ainst  iVi- 
ckobtm,  and,  it  not  being  proved  against  him,  the  Bill 
was  properly  dismissed. 

In  the  present  Case,  the  Instrument  proposed  to  be 
proved,  is  not,  strictly,  a  mere  Exhibit,  capable  of  bemg 
proved  mvi  voce^  but  it  is  very  little  more.  Its  due  exe- 
cution, though  not  admitted  by  the  Answers,  was  not 
deniedi  It  is  not  the  subject  of  dispute  in  the  Cause.  It 
is  merely  a  formal  link  in  the  Plaintiff's  Title,  and  it  hap^ 
peoed,  only  through  the  slip  of  Counsel,  that  it  was  not 
didy  proved.  My  opinion,  therefore,  is  that  the  Petition 
of  re-hearing  must  stand  over  to  a  distant  day,  and  that, 
m  the  meantime,  leave  must  be  given  to  exhibit  Inter- 
rogatories to  prove  the  Will,  and  the  Plaintiffs,  who  are 
the  Petitioners,  must  pay  the  Costs  of  this  ApplicatioUi 
and  the  Costs  of  the  day  on  the  former  hearing. 

(y)  a  Jac  &  Walk.  287«  (z)  4  Russ.  355. 
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32d  December.  NAYLER  v.  WETHERELL. 

1  ath  January.    Jgy  the  Settlement  on  the  marriage  of  Thtmas  Blunt 
Cotutrudton      ^^^  Mary  Hoskyns,  dated  in  August  1758,  after  reciting 
lUection.        that  T,  Blunt  was  not  then  enabled  to  make  any  Settle^ 
-  ,  T^ivf        ment  on  his  Wife  or  the  Issue  of  their  intended  marriage, 
riage  Settle-       ^^  covenantedi  with  the  Trustees  of  the  Settlement,  that,  if 
ment,  covenant-  the  intended  marriage  should  take  effect,  he  would,  by- 
would  bv  his      ^^  W31,  or  otherwise,  in  his  lifetime,  well  and  effectuaUy 
Will,  or  other-    give,  bequeath,  settle,  convey  and  assure  all  such  Mes* 
th^^M^^^d'     suges,  Lands,  Tenements  and  Hereditaments,  whedief 
Personal  Estates  Freehold,  Leasehold,  Copyhold  or  Customary,  Groods, 
which  he  should  Chattels  and  Personal  Estate,  rf  what  natm«  or  kind 

possessed  of  so  *^^®^>  ^  ^^f  ^^  ^^  immediately  before  tfie  time  of  hia 
that  the  same      death,  should  be  seised,  possessed  of,  or  entitled  to> 

^^^  hTs  AV^ife "  ^^^^^^  ^^  ^^^  ^^  ^^  Equity  (subject  nevertheless  to  lie 
for  lite,  in  case'  payinent  of  his  Debts,  Contracts,  Engagements  and 
she  should  sur-  Funeral  Expenses,)  so  that  such  Messuages,  Lands,  Tene- 
after  the  death  ™^^^  and  Hereditaments,  Ooods,  Chattels,  and  Personail 
of  the  survivor,    Estate  might  be  held  possessed  and  enjoyed,  by  tihe  said 

by  all  the  Chil-  jyr  Hoskyns,  for  her  life,  in  case  she  should  survive 
drenofthemar-  9  j    ^  ' 

riage,  equally:     him,  and,  after  the  decease  of  the  survivor  of  them,  then 

some  of  the  '}yy  all  and  every  the  Child  and  XSiildren  is^e  of  Afe 
Children  of  the   .         .  j  /-     ,  i  ^t    •  i       j  ^ 

marriage  died      marriage,  and  his,  her  and  their  several  and  respectivfe 

in  the  life-time  Heirs,  Executors,  Administrators  or  Assigns,  according 
Wif -^  Id  that.  *^  ^^  respective  natures  of  such  Estates,' in  equal  Shares, 
under  this  Co-  if  more  tiian  one,  as  Tenants  in  Common,  ai\d,  if  but  one 
venant,  all  the 

Children  became  entitled  to  vested  Interests,  on  their  coming  into 
existence :  and  that  A.  (who,  as  Administrator  to  some  of  his  deceased 
Children,  had  become  entitled  to  their  Shares  of  his  Personal  Estate) 
having,  by  his  Will,  given  both  his  Real  and  Personal  Estates  to  the 
same  Persons,  some  of  whom  exclusively  claimed  the  Real  Estates.  ^ 
under  the  Covenant,  a  Case  of  Election  arose,  ^^f^x/^j^^^y^  ^  *^*^^^^. 
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in 


sHcb  Cbfldf  tlien  by  ««ck  «nly  Child,  Jhb  or  ber  Heica^ 

Theie  WM  l0B«e  lof  tbe  Hnuriag^'six  Childrai,  of  whom 
tlie  IMendwi  Harriet  Bbmt  aloiae  ^ttfviir4^d  her  Father^ 
JFKMfies,  wother  of  the  Claldffen,  intermajrried  with 
BichsBrdNaifler,  aiMi  left  Uiree  SonSj  the  Plaintiff^  £%ari^ 
ihjiUr^  and  4be  JS^fiaodaots  George  Rieiar4  NayUt 
and  Tkamoi  Jffayier,  of  whqm  Ae  Plaintiff  was  tb^ 
eidesL  The  other  four  Childwn  of  Thoma^  aad  iMTaiy 
JBJiai^  4ied  loteatate  and  uomamed,  and  their  Father 
took  ^ut  Jnetters  <sf  AdiainiatratioB  to  their  Effeetfiip 
'Tkomui  Bhnt  4i«d  in  lM9y  having,  by  his  Will,  witbr 
ottt  ia  aay  qiasner  aU^diog  to  the  Coveaaat  in  his  Maiv- 
riage  Sf^jUem^ty  bequeathed  hia  Per»o«al  Estate  to  his 
Wife  IcMT  UA^  ai>d,  after  her  decease,  io  his  Daugb^ 
Harriet  Bkmt  and  the  PJai^ti$r.and  Iliefendants  6.  j& 
JSfojfler  wd  n^mw  JSfo^^i  i^d  he  devised  aU  1^ 
Messuages,  Lsods,  Teneinen|;s  and  Hereditam^ntp  to 
Tmsleei^  in  Tms^  as  to  one  M<Hety,  for  the  same  three 
Persons^  and,  as  to  the  other  Moiety,  for  H<mrUt  J^hmf 
and  her  future  Husband,  for  their  lives,  and,  after  the 
<death  of  tbe  aurvivor  of  them,  for  thei^  Issuer  and  he 
Appointed  Sovf  Parsons,  of  whom  the  defendant  W^ 
iherdl  waa  the  survivor^  the  Executors  ^  his  Will. 
Jiichard  Jf^qfjkr^  tbe  Plaiatiff's  Father,  died  in  iSlfk; 
and  the  Defendant  WetiurM  was  also  the  surviving 
Executor  of  his  WilL  Mrs.  Blunt  died  acme  yeaas 
after  her  Husband. 


The  BiU  oharged  that  21  BlvuU'%  WiU  was  executed 
without  a  luaowledge  of  the  Settlement,  ai¥l  that  the 
whole  Real  and  Personal  Estafte  of  which  the  Testator 
was  seised  or  possessed  at  his  death,  was  bound  by  the 
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Covenant  therein  contained,  and  that  the  Will,  inasmuch 
as  it  differed  from  the  Settlement  thereby  covenanted  to 
be  made,  must  be  entirely  disregarded,  and  treated  as  a 
nullity:  that,  under  the  Covenant  contained  in  the  Set- 
tlement, the  Plaintiff  and  his  Brothers  were  entitled  to 
one  Moiety  of  the  Testator's  Personal  Estate,  and  Harriet 
Blunt  to  the  other  Moiety;  and  that  the  Plaintiff  was 
entitled,  in  fee  simple,  to  one  Moiety  of  the  Real  Estates 
of  which  the  Testator  died  seised,  and  Harriet  Blunt  to 
to  the  other  Moiety,  in  fee  simple.  The  Bill  prayed  that 
the  Settlement  of  1768  might  be  established,  and  that 
the  Covenant  therein  contained  might  be  carried  into 
effect  so  far  as  the  deaths  of  Parties  would  permit ;  and 
that  the  Shares  of  the  Plaintiff  and  of  the  Defendants 
O.  R.  Nayler  and  Thomas  Nayler  and  Harriet  Bbmt, 
in  the  Testator's  Real  and  Personal  Estates,  might  be 
conveyed  and  made  over  to  them ;  and,  if  the  legal 
Estate  in  the  Real  Estates,  was  vested  in  the  Defendant 
Wetherell,  who  was  the  surviving  Trustee  of  the  Will, 
that  he  might  be  decreed  to  convey  the  same  to  the 
Persons  entitled  thereto. 


Mr.  Treslave,  and  Mr.  Steuart  for  the  Plaintiff,  said 
that  the  Covenant  was  not  to  have  its  full  operation  till 
the  death  of  the  Covenantor,  and,  consequently,  that  all 
the  Property  which  he  had  at  that  time,  including  what 
he  was  entitled  to  as  the  Administrator  of  his  Children, 
iwas  bound  by  it. 

Mr.  Sperice,  for  the  Defendant  Harriet  Bhtnt,  said 
rthat,  under  the  Covenant,  no  Child  of  the  marriage  who 
did  not  survive  the  Covenantor,  could  be  entitled  to  any 
4>f  the  P-roperty  agreed  to  be  settled:   and  that,  as 
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Harriet  Bbmt  alone  survived  her  Father,  she  was  en«>  1830. 

titled  to  the  whole  of  the  Property  which  he  had  at  his  " 

death.  Nayler 

Mr.  Whitmarsh  and  Mr.  Walher,  for  the  Defendants,    Wetherkli- 
G.  R.  Nayler  and  Thomas  Nayler: 

Contended  that  every  Child  of  the  marriage,  as  it 
came  into  existence,  took  a  vested  Interest  in  the  Pro- 
perty: that  the  Shares  which  the  Father  took  as 
Administrator  to  his  Children,  having  been  once  sub- 
jected to  the  operation  of  the  Covenant,  could  not 
be  again  affected  by  it,  but  that,  as  to  those  Shares,  the 
Covenant  was  satisfied :  that,  if  the  Covenant  was  to 
have  the  effect  contended  for  by  the  other  Parties,  the 
Real  Estate  would  have  to  be  divided  differently.from 
the  Personal  Estate;  and  if  one  or  more  of  the  Children 
had  released  their  Father  from  the  Covenant,  the 
others  would  take  the  whole  of  the  Property :  that  the 
Covenant  could  not  apply  to  that  Property  which 
had  resulted  from  the  operation  of  the  Covenant :  that 
the  Parties  who  claimed  under  the  Covenant,  could 
not  claim  under  the  Will  also,  but  must  be  put-  to 
their  election:  that  the  Testator  had  four  Shares  of 
his  Personal  Property  to  dispose  of,  and  had  assumed* 
to  himself  to  dispose  of  his  Real  Estates,  which  he 
could  not  do,  as  they  were  all  bound  by  the  Covenant : 
that,  to  raise  a  Case  of  Election,  it  was  not  necessary 
that  the  Real  Estates  should  be  devised  specifically,  but 
that  a  general  Devise  was  sufficient,  WaU  v.  Bright  (a) : 
that  all  that  was  required,  was  that  it  should  appear,  on 
the  face  of  the  Will,  that  the  Testator  intended  to  dis- 
pose of  something  which  he  had  no  power  to  dispose  of: 

(a)  I  J.  &  W.  494. 
I  3 
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l83<y.        that  the  legal  Estate  in  kll  the  Testator's  Aeal  Property^ 

had  passed  by  the  Will,  and  the  Persons  for  whom  he  had 

provided,  by  his  Will,  were  the  same  as  those  who- were 

Wrt  *^aELt    entitled  under  the  Covenant :  that,  in  Read  v.  Crop(b)f 

tad  Blommart  v.  Player  {c\  a  Case  of  Election  did 
not  arise,  because  the  Estates  did  not  pasis  by  the 
WUl. 

'  Mr.  Tredofoe^  in  reply,  said  (hat,  to  raise  a  CaM  6f 
Election,  it  must  clearly  appear  that  the  Testator  itf 
tended  to  devise  Property  which  he  had  no  right  to 
dispose  of:  that,  If  he  had  given  spedfic  Farms,  the 
intention  would  have  been  manifest,  but  that  it  was  not 
so,  where  the  Testator  disposed  of  all  his  Lands,  gene^ 
rally :  that  it  did  not  appear,  by  the  Will,  that  the  Tes^ 
tator  had  any  i^eollection  of  the  Covenant,  and,  there- 
lore,  that  he  could  liot  have  intended  to  defeat  \L  Byai 
t.  Byas{d),  Forrester  v.  Cotton(e),  Deg  v.  Degif), 
Rutter  V.  Madean{g\  Judd  v.  Pratt {h),  Blommart  r. 
Player. 

Mr.  Walker  said  that  Beg  v.  Beg  did  not  ftpply,  As,  in 
that  Case,  an  attempt  was  made  to  put  a  Creditor  to  hid 
Election,  but  here  the  Parties  were  all  claiming  under 
the  same  Will. 

Mr.  Lovdt  appeared  for  the  Defendant,  WeAereU^ 
and  Mr.  Stuart  for  the  other  Defendants,  who  were  in-* 
cumbrancers  on  the  Share  of  O.  JR.  Kayler. 


(i)  1  Bro.  C.  C.  493.  (/)  2  P.  W.  41a. 

(r)  2  Sim.  &  Stu.  597.  (g)  4  Ves.  531. 

(rf)  3  Vez.  164.  {h)  15  Ves.  390. 
(r)  1  Eden,  532 ;  S.  C  Amb.  38». 
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The  Vice-Chancellob  :  ^-^ — > ' 

With  ramect  to  the  odnstnicstiQii  of  thft  CoTeaaat^  I 

•'* 

8mof<^iiiiionthataUtheCbildreiiof  3%aiiia#andilfo      W^thmklX'. 

JBbuU  took  vested  Interests^  as  they  came  into  e^fiBtence^ 

snbject  to  open,  and  let  in  others  subsequmtly  bora*  The 

CoTeoant  is  in  these  words :  [His.  Honor  here  read  th^ 

Covenant.]    A  G>iurt  of  Equity^  in  executing  this  Agrees 

mentywoold  cmisider  that  it  had  no  power  to  modify  it»  but 

thai  the  Persons  to  take  under  it  must  be  the  same^  and 

fliatthe  Property  must  be  taken  in  the  same  manner  aa  if 

that  which  was  agreed  to  be  settled,  had  been  actually  set* 

tied;  and,  if  this  Covenant  had  been  carried  into  effect 

under  the  Decree  of  a  Court  of  Equity,  the  Court  would 

have  directed  the  Property  to  be  settled  in  such  a  manner 

as  that  each  of  the  Children  would  have  taken  a  vested 

ioierest  ab  mitio.    Any  other  construction  of  this  Cove* 

oant  woukL  be  open  to  this  difficulty,  that,  if  the  Father, 

on  the  marriage  of  a  Child,  had,  in  partial  execution  of 

the  Agreement,  settled,  on  that  Child,  its  Share  under  the 

Covenant,  and  the  Child  had  died  in  its  Father's  hfe^ 

time,  the  Settlement  would  have  been  void.    The  Pro* 

pecty  cannot  admit  of  perpetual  subdivisions,  according  to 

the  contingencies  of  the  Children  dying  in  their  Father's 

life^time;  but  there  must  be  a  division  once  for  alL 

When  a  Child  once  became  entitled  to  a  Share,  that 

Share  cannot  be  considered  as  again  liable  to  the  opera* 

tion  of  the  Covenant ;  but  when  it  has  once  become 

vested,  it  cannot  be  divested  by  any  subsequent  event 

The  ccmstruction  contended  for  by  Mr.  SpeHoe,  would 

gife  to  the  Quldran  larger  Interests  than  they  took  at 

thar  births ;  jand,  if  a  Child  had  assigned  his  Share 

to  his  Father,  the  Assignment  would  have  been  in^ 

operativet   : 

I  4 
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1830*  As  to  the  questioa  of  Election.    This  Testator  was 

'  not  seised  of  any  Real  Estates,  which  were  not  subject 

Natlbk       ^  ^j^  Covenant :  and  (Consequently  his  Will  could  have 

mm 

W    H '  KLL    ^^  operation  unless  it  operated  i^wn  them.    I  know  of: 

no  Case  that  decides  Aaty  where  a  Testator  is  not  a  mere 
dry  Trustee,  but  has  entered  into  a  Covenant  which 
binds  his  Real  Estates,  the  legal  Estate  in  them  will  not 

^  y/^/>4^>:  ^^^  pass  by  his  Will.*^  The  consequence  is  that  the  Will 
/  operates  on  all  tiie  Estates  of  which  this  Testator  was 

seised,  and  the  legal  Interest  m  than  passes  to  the  De- 
visees :  and,  therefore,  I  am  of  opinion  that  this  is  a 
Case  of  Election. 

**  Tliis  Court  doth  declare  that  the  Covenant  contained 
in  the  Indenture  of  Release,  bearing  date  the  2d  day  of 
August  1768,  bound  all  the  Freehold,  Leasehold,  and- 
Copyhold  Estates  and  Personal  Estate  belonging  to 
lipomas  Sluntf  and  which  he  had  power  to  dispose  of 
by  Will;  and  this  Court  doth  declare,  that  ail  the  mx 
Children  of  Thomas  Blunt  took  vested  and  equal  Shares 
in  such  Freehold  and  Copyhold  Estates  as  Tenants  in 
Common  in  Fee,  and,  in  his  Leasehold  and  Personal 
Estate,  as  Tenants  in  Common,  absolutely.  And  this 
Court  doth  declare  that  the  Plaintiff  and  the  Defendant 
Harriet  Blunt  became  entitled  to  the  last-mentioned 
Freehold  and  Copyhold  Estates,  as  Tenants  in  Common 
in  Fee,  the  said  Defendant  Harriet  Bhtnt  taking  one 
Sixth  part  thereof,  in  her  own  right,  and  a  Moiety  of 
four  Sixths  parts  thereof,  as  the  joint  Heiress  at  Law  of 
her  Brother  and  Sisters  who  died  unmarried,  and  the 
Plaintiff  taking  his  Moiety  thereof  as  the  Heir  at  Law  of 
his  Mother,  Frances  Nayler,  deceased.  And  this  Court 
doth  declare  that  the  said  Defendant  Harriet  Blunt 
became  entitled  to  one  SixtK   part  of  the   said  last- 


/ 
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me&tioiied  Leasehold  and  Personal  Estates  in  her  own  1830. 

Right  And  this  Court  doth  declare  that  the  said 
Frances  Nayler  deceased  became,  and  that  the  Plaintiff 
and  the  Defendants  George  Richard  Nayler  and  WBtHBRBLi^ 
Thomae  Nayler,  as  her  Children,  are  entitled  to  another 
Sixth  part  of  the  said  Leasehold  and  Personal  Estate* 
And  this  Court  dotlr  dedare  that  tiie  said  Thamae 
BbaU  since  deceased  became  entitled  to  the  other  Sixth 
parts  of  the  said  Leasehold  and  Personal  Estates  as  Per- 
aooal  RepresentatiTe  of  his  unmarried  Children  who 
died  in  his  life-time,  and  that  they  were  bequeathed  by 
his  WiU  and  passed  as  therein  directed.  And  this 
Court  doth  declare  that  the  said  ITiomas  Blunt,  having 
given  by  his  Will  all  his  Freehold  and  Copyhold  Estates 
to  the  same  Persons  as  he  had  bequeathed  his-^ersonal 
Estate,  the  Persons  entitled  under  the  Covenant  con- 
tained in  the  said  Lidenture  of  Release  to  his  Freeehold 
and  Copyhold  Estates,  cannot  claim  under  and  against 
his  WiU,  and  that  they  must  elect  either  to  give  up  the 
Real  Estates  which  they  take  by  virtue  of  the  Covenant, 
or  the  Personal  Estate  which  they  take  by  virtue  of 
<he  Will." 


122  CASES  IN  CHANCERY. 


1830:  HANDFIELD  ©.  WOOLLEY. 

6th  December. 


Practice.  PON  a  Motion  madey  by  Mr.  Dickaony  for  a  SergeJEmt- 

Process.  at  Arms,  under  II  Geo.  4  and  1  Will.  4,  c.  36,  s.  16» 

Contempt.  Eule  1,  the  Fice-CSWwoeBor  ruled  that  the  AffldaTit 

Affidavit  under  thereby  required,  must  be  made  by  the  Clerk  who  i»- 

1 1  Geo.  4,  and  gued  the  Attachment,  and  that  the  Town  Agent  must  join 

L 15!  Rde^^  ^  *^  Affidavit,  swearing  as  to  his  belief. 

by  whom  to  be 
made. 


1830: 
13th  December. 


CLIFFE  V.  WILKINSON. 


1  HE  Defendants  had  obtained  an  Order  that  the  Plain- 

^o^s  tiff,  who  was  resident  in  Scotland{a\  might  give  Secu- 

—  rity  for  Costs,  and  that,  in  the  meantime  all  proceedings 

^.®^^?*®         in  the  Suit  might  be  stayed.    The  Plaintiff  afterwards 

die  jurisdiction^  pi^posed  the  Security  of  two  Persons,  named  Potter 

a  Defendant  is    and  Matthieon,  who  were  objected  to,  by  the  Defendants, 

5uKS  w"  ^  ^"^^  ^"^g  ^^^^*  Persons, 
nty  of  solvent 

Persons  to  be  jhe  SoUcitor-general  and  Mr.  E.  Montagu,  for  the 

I^maI Z      -^  *  Defendants,  now  moved  that  the  Plaintiff  might  be 

^^^ '  A^  //•/^i  ordered,  within  ten  days  from  the  date  of  the  Order  to 

be  made  on  the  Motion,  to  give  Security  for  the  Costs 

y      /?^,a^    0^  of  the  Suit,  according  to  the  course  of  the  Court,  in  the 

(a)  See  Ker  v.  Duchess  ofMunster^  Bunb.  35. 
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room  of,  or  in  additioii  to  PoUer  and  MatiMMaH^  who 
had  been  abeady  objeeted  to  on  behalf  of  the  Defisnd-' 
ants,  and  who,  as  the  Defendai^  were  advised,  were 
wholly  insufficient  for  thai  purpose;  or,  in  de&olt 
thereof,  that  the  KU  might  be  dismissed  with  Costs. 

The  Motion  was  supported  by  Affidavits^  from  which 
it  appeared  that  Potter  and  Mattkisan  were  not  solvent 
Persons. 

Mn  PqfySf  Mr.  Knght  and  Mr.  Repioldi,  for  the 
Phnntiff,  said  that  the  application  was  unprecedented, 
and  that  the  Court  required  personal  Security  only* 

The  Vice-Chancellor  : 

There  is,  1  apprehend,  no  Rule  of  the  Court  which 
prevents  my  attending  to  the  question  as  to  the  suf- 
ficiency of  the  Security  for  Costs  proposed  to  be 
given,  by  a  Plaintiff,  in  Cases  like  the  present:  and, 
upon  consideration  of  the  Affidavits^  I  am  of  opinion 
that  the  two  Persons  who  have  been  proposed  are  not 
solvent  Persons,  and  that  their  Security  ought  not  to 
be  accepted. 


199 
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Clifvs 

WlLKlMSON. 


1831: 

90th  January. 


SecurUyfor 
Coits. 


Mr.  Knight  moved,  upon  notice  given  before  the 
expiration  of  the  time  limited  by  Order  made,  in  this 
Cause,  on  the  13th  December  last,  that  the  Plaintiff 
might  be  at  liberty  to  pay  lOOZ.  into  Court,  in  lieu  of 
giving  Security  for  the  Costs.    He  said  that  the  Security  jcSufff  aII' 
required  by  the  Court  was  limited  to  1002.;  and  that  jurisdiction,  al- 
lowed to  pay 
lao/.  into  Court,  in  lieu  of  giving  Security  for  Costs  in  the  usual  manner. 
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Sir  Anthony  Hart,  V.  C,  though  he  had  ordered,  in 
Camac  ▼.  Grant,  (b),  that  the  Bill  should  be  dismissed, 
in  case  the  Defendant  should  make  default  in  giving 
Security  for  Costs,  had  aftei-wards  expressed  doubts  as 
to  his  being  unuranted  in  making  the  Order. 

Sir  JE.  Sugden  and  Mr.  E.  Mcntagu  for  the  Defen- 
dants. 


The  Vxce-ChanceUoT  said  that,  if  the  Plaintiff  would 
increase  the  Sum  offered,  so  as  to  bear  the  Expense  of 
bringing  the  Money  into  Court,  and  of  getting  it  out' 
again,  he  would  grant  the  Motion. 


The  Order  made  was  that,  upon  the  Plaintiff  bringing 
into  Court  120/.  within  a  week,  and  paying  the  Costs  of 
this  and  the  former  Application,  the  Bill  should  be  re- 
tained, otherwise  that  it  should  be  dismissed. 

(J)  AfOe^  I  vol.  348.  ,  ;?  »>^  Jj^i? 
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BRATTLE  v.  WATERMAN.  1831 : 

10th  January. 

After  the  Cause  was  at  issue,  Mr.  Flather  had  ob-        Practice. 
tained  an  Order,  as  of  course,  that  the  Plaintiff  might     AmendmetU. 
be  at-  liberty  to  amend  his  Bill,  by  adding  Parties,  the  .j-     iTthOrder 
Plaintiff  undertaking  to  amend  the  Defendant's  Office  does  not  apply 
lyinv  to  an  Amend- 

"Py*  ment,  by  adding 

.       Parties  only. 
Mr.  Lovat  for  the  Defendant  moved  to  discharge  that  ^^  ^    ^^^or^. 

Order,  for  irregularity.     But  the  Vice-  Chancellor  refused  r^^y  ^'^.  ;jr .  /^^^  .^^ 

his  Motion,  saying  that  the  15th  of  Lord  Lyndhursfsa^M^i,^  ^  -^^yit^^. 

Orders  did  not  apply  to  Amendments  by  adding  Parties.  /^-/  ^^.  4^2 


1830: 
10th  December. 


BARR  r.  WIGGINS. 

MiLBURN,  a  Solicitor,  had  had  his  Bill  of  Costs 

taxed,  and  more  than  one  Sixth  of  the  amount  had  been     SottcUor  and 

Client 
taken  off.    Before  the  Costs  of  Taxation  were  ascertained,      jniuncHon. 

he  brought  an  Action,  against  his  Client,  for  the  amount  .... 

of  the  Bin  so  taxed,  and  held  him  to  Bail.    '  \^^"^-,f  u  ^ 

'  whose  Bill  had 

been  Taxed  and 
The  Vice-Chancellor,  upon  the  Motion  of  Mr.  Knight ^  more  than  one 

granted  an  Injunction  to  restrain  all  further  proceedings  ij^ygij^  m  Ac- 

in  {he  Action,  until  further  order,  and  said  that,  if  any  tion  against  his 

delay  took  place  in  ascertaining  the  Costs  of  Taxation,  ^^^^q^"^ 

another  Application  must  be  made  to  the  Court  Taxation  were 

ascertained,  for 

Mr.  Pepys  appeared  for  Mr.  JdUbum.  Taxed;  the 

Court  ^;ranted 
an  Injunction  to  restrain  the  Action. 
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iBao:  WHEATLEY  v.  SLADE. 


Vjtmdormd  ^^  ^F"^  l^^^f  ^^  Defeudajats  Slade,  Stephens,  ami 

Purchaser.  Studle^,  agreed  to  sell,  to  the  Piaintiffsp  a  Lace  Maou- 

Pa^wamcu  -^^^^^^i  ^tuate  at  Cr^tc A«rae,  in  &?m6r«e^tr€,  for  the  ra- 

mainder  of  a  Term  of  999  years,  for  12,200  /.    Upon  tbe 

^"^^sS^faf  TiUe  being  investigated,  it  appeared  that  those  Defend- 

only  of  an  Es-  ^^^  ^^i^  entitled  to  nine  Sixteaiiths  only  of  the  Manu- 

tate,  agrees,  by  fiu-tory,  and  that  the  other  Defendant  Samuel  Sparks, 

SeSirSy'11;  ^  "^^^"^  ^  ^^  remaining  «even  Sixteenths,  a«  the 

B.  Semhle  that    Administrator  of  Samuel  Sparks  his  late  Father,  and  that 

a  Specific  Pct-    Jj^  jjg^  j^j^^j  ^  Lien,  on  the  entu^ty  of  the  Property  agreed 
formance  will  ,         , ,    ^      /    o  n  ,         .  ,  .     , 

not  be  decreed    ^  he  sold,  for  the  Sum  of  10^000  L  and  Interest,  due 

as  to  the  9  Six-    to  his  Father's  Estate. 

teenths,  with 

an  Abatement 

out  ofthe  Pur-        The  Bill  was  filed  for  a  Specific  Performance  of  the 

'*"*^™'^»      Agreement:   it  oharged  that  the  Defendant,  Samuel 
especially  wnere   r^      ,  .,»  *.»«i  « 

cThas.aLieii      Sparks,  was  priry  to  and  concurred  m  the  Sale;  and 

on  the  Estate      that,  therefore,  he  ought  to  join,  with  the  other  Defend- 

whlchwould  ex-  ^^'  ^  assignii^g  the  entirety  of  the  Premises,  to  the 

haust nearly        Plaintiffs:  or,  at  all  events,  that  the  Plaintiffs  were 

diewhole  ofthe  entitled  to  have  an  Assignment  made,  to  them,  of  the 

FurcbaM&-iB0- 

j^y^  nine  ^teenths  of  which  the  other  Defendants  were  pos- 

^fy^*,  z^ ,  sessed,  upon  their  payings  to  those  Defendants^  a  pro- 
.:  ':^;fh  Vortic^te  part  of  the  12,200i :  that  the  Defendant*  had 
y^r.'  •^  lately  entered  uxto  a  negotiation  with  J.  G.  Draper^  for 

^^/X^^^^'^ihe  Sale  to  him  of  the  Premises.    The  BUI  prayed  for 
Sx/^9t^.^^ '     an  Assignment  ofthe  entirety  ofthe  Premises  fi^ed  from 

laintiffs 

Defendants 

the 
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Plaintiffe^  all  thdr  Estate  and  laterest  therein^  freed  as 
before  mentioiied,  the  Plaintiffs  beii^  willing  to  pay,  to 
them,  afiur  proportion  of  the  12,200Z.;  and  that  the  De- 
fendants might  be  lestrained  from  sellings  or  agreeing  to 
sell  the  Premises,  to  any  other  Person. 

An  Injunction  having  been  obtained  ex  parte,  a 
Motion  was  now  made  to  dissolve  it  The  defendants 
Slade,  Stephens  and  Studley,  by  their  Affidavit,  said  that 
they  entered  into  the  Agreement  with  the  Plaintiffs, 
under  a  mistaken  notion  that  they  were  possessed  of  the 
entirety  of  the  Premises;  and  they,  as  well  as  the  De- 
fendant Sparktf  denied  tiiat  the  Contract  was  entered 
into  with  his  privity  or  concurrence. 

Mr.  Pepys,  Mr.  Jacob,  and  Mr.  Wright  for  the  De- 
fendantB,  in  support  of  the  Moticn. 


1830. 

WHiATunr 

p. 
Sladpl 


Mr.  Knight  and  Mr.  Parker,  for  the 
upon  ERR  V.  BndUey  (a). 


Yelied 


The  Vice-Chancellor  : 

In  19127  V.  BucUey  it  was  decided  thait  a  Purchaser 
nught  file  a  Bill,  and  insist  on  having  the  Agreement 
performed  as  far  as  the  V  todor  was  capahle  oi  per- 
forming it,  and  that  a  deduction  should  be  made,  to  him, 
m  respect  off  the  Deficiency :  but  diat  is  BOt  tdlowed 
where  a  large  Portion  of  (be  Estate  cannot  be  t^onveyed. 

In  this  Case,  the  Defendants  Slade,  Stephens  and 
Studio/  agreed  to  sell,  the  Lace  Manufactory,  to  the 
Plamtiffs,  for  12,200  2.  under  the  impieasion  that  they 


(a)  17  Ves.  394« 
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1830. 
Whbatlbt 

V. 

Slade. 


were  possessed  of  the  entirety  of  it  But  it  afterwardu 
appeared  that  they  could  make  a  Title  to  nine  Sixteenth 
Shares  only  of  the  Property,  and  that  it  was  subject  to 
a  Debt  of  10,000/.  and  Interest,  which  would  exhaust 
nearly  the  whole  of  the  Purchase-money.  It  appears^ 
therefore,  that  I  have  not  before  me  such  a  Case  as  will 
justify  me  in  continuing  the  Injunction ;  as  the  Court,  at 
the  hearing,  would  not  deal  with  this  Case  as  it  dealt 
mth Hilly.  Buckletf. 

Injunction  Dissolved. 


1830: 
113d  December. 

^  V ' 

CoiU  of  Plea. 

PlaintiflPsets 
down  a  Plea 
to  be  aigued : 
and  afiemards 
moves  that  it 
may  not  stand 
in  the  Paper, 
and  gets  an  Or- 
der to  amend 
his  Bill.    The 
Defendant  18  en- 
titled to  Taxed 
Costs. 


JONES  V.  WATTIER. 

IN  this  Case,  the  Defendant  had  put  in  a  Plea  to  th^ 
Bill,  which  the  Plaintiff  set  down  to  be  argued.  He 
afterwards  moved  that  the  Plea  might  not  be  in  the 
Paper  for  hearing,  and  obtained  an  Order  to  amend  th^ 
BUI. 

Mr.  Wakefield,  for  the  Plaintiff,  submitted  that,  under 
the  above  circumstances,  the  Plaintiff  was  not  liable 
to  pay  more  than  6/.  Costs. 

Mr.  Knight  and  Mr.  Jacob  for  the  Defendant,  said 
that  the  Plaintiff  ought  to  pay  taxed  Costs. 

And  the  Vtce-^Chancettar  so  ruled  (a). 


'  (a)  See  31  st  of  Lord  Lyndhttrsfs  Orders,  and  Lopes  v.  De 
Ta$tH,  3  Madd.  183. 
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WOODGATB  V.  UNWIN.  »B3i : 

1 7th  Jatittwy. 

John  UNWIN,  by  his  Wm,  gave,  to  his  Daughter  ^^ 

Mary  Cooke,  the  Wife  of  John  Cooke,  the  Interest  .of     CotutnutUm. 
%fiQOL  Stock,  for  her  life,  and,  after  her  decease,  the      T^ncy  in 

Capital  to  her  Children,  when  they  arrived  at  the  age  of  

21  years.     But,  should  she  die  childless,  then  he  directed  Beouest  to  A» 
that  1,000/.  part  of  the  2,600/.  should  be  transferred  to  ^^  her  de- 
her  Husband,  John   Cooke,  and  that  the  remainder  cease,  to  her 

should  become  the  Property  of  his,  the  Testator's,  Children,  when 
^^  r     J  -^  '  theyamvedat 

Obildren.  ai :  il.  had  two 

Children,  both 

Mrs.  Cooke  had  four  Children,  namely,  the  Plaintiflf  ^^^  ^|  \^^i^ 

Mrs.  Woodgate,  John  Cooke,  James  Cooke  and  George  that  they  were 

Cooke.    The  two  last  died  Infents,  in  the  Testator's  Tenants  in 

x/Ommon. 
lifetime.     John  Cooke  survived  the  Testator  and  attained        ^^  ^^^  f^  ^v^ 

21;  but  died  in  his  Mother's  lifetime.     She  died  in         2    ^  ^^.^  2^ 

February  1830,  leaving  Mrs.  Woodgate  her  only  sup-      »^     /^^j^  ^^^^ 

viving  Child ;  who,  claimed,  by  her  Bill,  to  be  entitled  to     /^  ,  y  <^^    ^zF 

the  whole  of  theStock.  ^^^^^  ^  ^^^J^e^ 

Upon  the  argument  of  a  Demurrer  to  the  Bill,  the.5^„.^„^,v^^  ^^^^^ 
questions  were :  1st.  Whether  John  Cooke  took  a  vested  // <;fi^cc<jLj  /f^, 
Inteiest  in  a  Moiety  of  the  Stock :  2d.  Whether  a  Joint-  ^^^^  ^  J^^'^^iy^ 
tenancy  or  a  Tenancj^  in  Common  was  created  by  the  WiD.  y^  ^ ^t/  ^ 

Sir  E.  Stigden  and  Mr.  Turner  in  support  of  the 
Demurrer: 

It  may  be  taken  for  granted  that  John  Cooke  took  a 
vested  Interest  in  the  Stock.  The  only  question  that 
admits  of  argument,  is  whether  the  Will  created  a  Jointp> 
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1831. 

WOODOATE 

P. 

Unwin* 


tenancyy  or  a  Tenancy  in  Common.  In  order  to  create 
a  Joint-tenancy,  there  must  be  a  unity  in  point  of  Time 
and  in  point  of  Interest.  "  If  Lands  be  demised,  for 
life,  the  Remainder  to  the  right  Heirs  of  J.  S.  and  of 
J,  N.  J.  S,  hath  Issue  and  dieth,  and  after  J.  N.  hath 
Issue  and  dieth,  the  Issues  are  not  Joint-tenants,  be-> 
cause  the  one  Moiety  Tested  at  one  time,  and  the  other 
Moiety  verted  at  another  time,"  Co.  Litt.  188  a.  Heie 
the  Legatees  must  all  take  at  different  times.  Suppose 
that  a  Child  had  attained  21  and  died;  his  Interest 
would  be  tranferred,  to  another  Child,  who  might  never 
become  entitled,  and  never  take  even  a  vested  Interest ; 
for  the  survivor  might  then  be  of  the  age  of  16,  and 
might  die  at  16.  So  if  a  Child  had  died  under  SI, 
nothing  could  have  survived  to  another  Child  who  had 
attained  21.  There  is,  therefore,  no  unity  either  of  Time 
or  of  Interest ;  and,  consequently,  Mra.  Woodgate  and 
her  Brother,  J.  Cooke,  took  as  Tenants  in  Common. 


Mr.  Moore,  for  the  Plaintiff,  in  support  of  the  Bill, 
said  that  there  were  no  words  of  severance  in  die 
Bequest :  and  that  the  Children  took  vested  Interests  at 
one  and  the  same  time,  but  their  Shares  were  not  pay* 
able  till  21. 


The  Vice-Chanctsllor  : 

It  is  contrary  to  the  Rule  of  Law,  that  Persons  who 
are  to  take  at  different  times,  can  take  as  Joint-tenants. 
To  make  them  take  as  Joint-tenants,  the  Property  must 
vest  at  once.  From  the  necessity  of  this  Case,  the 
Children  who  attained  21,  must  take  as  Tenants  in 
Common. 
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38th  March. 


ROBINSON  V.  COOPER. 

JL  HIS  was  a  soit  to  cairy  into  ezectttkMd  the  Trusts  of  a 

Will  lelaiing  both  to  Real  and  Personal  Estate,    One        Prwiice. 

of  the  Defendants^  who  was  the  Heir  at  Law  of  the  ^' 

Testator,  by  his  Answer,  admitted  the  Will ;  but,  before  Ifi  ia  a  Suit  to 
the  Will  was  established  by  the  Decree  of  the  Court,  SJ^^IJJ^i 
that  Defendant  died,  and  the  Suit  was  afterwards  re-  the  Will,  and 

vived  against  hk  Heir,  who  was  adult  ?j^  ^efore  the 

^*  Hearing,  the 

derivative  Heir 

On  a  Petition  in  the  Cause  coming  on  to  be  heard,  ia  bound,  and 

praying  that  part  of  the  Real  EsUtes  might  be  sold,  ^  J^"^'  "*^ 

Mr.  Simam,  for  the  Plaintiff,  stated  the  above  fects, 

.and  submitted  to  the  Court  whether,  under  the  circum- 

staoees  of  the  Casoi  it  was  necessary  for  the  Plaintiff 

to  piore  the  Will,  in  the  usual  manner,  before  it  could  be 

estabhahed. 

* 

No  Counsel  appeared  for  the  Heir  of  the  Testator, 
against  whom  the  Suit  had  been  revived. 

Mr.  Molfe  appealed  for  the  other  Defendants,  and 
aaid  that,  as  the  anginal  Heir  of  the  Testator  bad 
jMJBiittflri  the  Willi  the  denvative  Heir  was  bound  by 
the  admission,  and,  consequently,  that  it  was  not  neces<- 
sary  to  prove  the  Will  per  testes :  and  of  that  opinion 
was  the  Vice^ChanceUoT*. 


*  Set  the  next  Case. 


K  2 


Itt 


CASES   IN   CHANCERY. 


1833: 
t^th  4r  asd 

Jaiiuanr. 
'^ . ' 

Practice. 
Heir. 

I(  in  a  Suit  to 
cstablithaWill, 
the  Heir  admits 
the  Will,  and 
diet  before  the 
Hearing,  the 
deriyatiye  Heir 
is  bound,  and 
the  Will  need 
not  be  prored. 


LOCK  V.  FOOTE. 

In  thia  Caae  the  question  as  to  the  necessity  of  proving 
the  Will,  arose  under  circumstances  similar  to  those  in 
the  preceding  Case,  except  that  the  derivatiye  Heir  was 
an  Infant. 

Mr.  Rolfe  appeared  for  the  Heir,  and  cited  Sleeman  ▼. 
Skeman(a)  and  Cartwrightr.  Cartwright(b). 

Mr.  Treshve,  amicus  curicB,  said  tiiat  the  same  point 
had  come  before  Sir  John  Leaehf  Master  of  the  Rolls,  in 
Livesey  y.  Ztivesey,  when  the  two  Cases  above-mentioned 
were  cited ;  and  that,  notwithstanding  the  second  Heir, 
in  his  Answer  to  the  Bill  of  Revivor  and  Supplement 
which  was  filed  against  him,  disputed  the'validity  of  thft 
Testator's  Will,  his  Honor  held  that  the  circumstance  of 
the  first  Heir  having  admitted  that  Will,  rendered  it 
unnecessary  to  prove  it  against  the  second  Heir. 

The  Vtce^Chancellor  expressed  himself  to  be  of  the 
the  same  opinion  as  the  Master  of  the  RoUs,  and  doubted 
the  correctness  of  the  Report  of  the  Cases  in  J}ickens; 
but  said  that  he  would  direct  search  to  be  made  fi>r  them 
in  Reg.  Lib. 


tad  January.        On  this  day  the  Vice-Chancelbr  said  that  he  had  re- 
ferred to  the  entries  of  the  Cases  of  Sleeman  v.  Sleemam 


(•)• 


787. 


(*)  Ibid,  S45. 


The  following  particulars  of  the  two  Oases  above 
referred  to,  were  extracted  from  Reg.  Lib. : 

Sleeman  v.  Angave. 

WUliam  Sleeman,  the  eldest  Son  and  Heir  at  Law 
of  the  Testator,  filed  his  Bill,  stating  the  Will  to  have 
been  duly  executed,  and  praying  that  it  might  be  esta- 
blished, and  the  Trusts  of  it  performed.  He  died  leaving 
Robert  Sleeman,  an  In&nt,  his  Heir  at  Law,  against 
whom  a  Bill  of  Revivor  was  filed. 

The  Decree  was  thus  prefaced :  "Whereupon  and  upon 
debate  of  the  matter,  hearing  the  Will  of  the  said  Tes- 
tator Robert  Sleeman,  dated  the  16th  day  of  May  1749, 
read,  and  what  was  alleged  by  the  Counsel  on  both 
ades,  and  it  appearing,  to  the  Court,  that  WUUam 
Sleeman,  one  of  the  Plaintiffs  in  the  original  Cause,  who 
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and  Cartwrigkt  v.  Cartwright  in  Reg.  Lib. :  that,  with 
respect  to  the  fi>nner  (which  was  before  Lord  Batkurst, 
C.)  no  such  thing  as  was  mentioned  by  the  Reporter, 
appeared  to  have  taken  place,  but,  the  original  Heir 
having  admitted  the  Will,  the  Court  established  it :  and, 
with  respect  to  the  latter,  (which  was  before  Lord 
Thurlow,  C.,)  the  first  Heir  having,  by  his  Answer, 
admitted  the  Will,  died  leaving  an  Infimt  Heir :  and  all 
that  was  stated  in  Reg.  Lib.  was  that,  on  hearing  the 
Will  and  Proo&  read  (not  saying  what  Proo&)  the  Court 
declared  that  the  Will  ought  to  be  established :  and,  con- 
sequently, that,  as  to  the  first  Case,  the  Reporter  was 
wrcxng;  and,  as  to  the  second,  it  did  not  appear  that  he 
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Loc< 


1833.  waa  Heir  at  Law  of  the  said  Teatator  lUbtri  Sleemmn, 
and  Deriaee  of  one  Mobty  of  the  aaid  Testator's  Real 
Eatates,  had  acted  under  his  Father's  Will,  and  sub* 
fboTE.  nutted  to  the  Deriaes  thereby  made,  for  upwards  of  20 
years,  and  had  joined,  in  an  additional  Mortgage  of  tka 
Estates,  with  his  Brother  I%aaia8  Sleeman,  the  Devisee 
of  the  6thnr  Moiety :  His  Lordship  dolh  deoUr^  that  the 
Win  of  the  said  Testator  Robert  Skmum,  dated  the  laih 
day  of  May  1949,  oug^t  to  be  established,  8Dc/'-*-Beg; 
Lib.  B.  1711,  fioL  816. 

Cartwright  v.  CartwriffAu 

This  was  a  Suit  to  h%TO  a  Will  cetaUiplMd  sad  the 
Trusts  carried  into  execution.  The  original. Heir  ai^ 
mitted  the  Will,  and,  on  his  death,  a  Bill  of  Revivor 
and  Supplement  was  filed  against  the  derivative  Heir. 
The  Decree  commenced  as  follows !  ''  WherupoA,  tic., 
and  upon  hearing  the  Will  and  Codicils  and  Prooft 
taken  in  this  Cause,  read,"  the  Court  established  the 
WUl,  &c.— Reg.  Lib.  A.  1774,  fol.  778. 


CASES   IN   CHANCBRY.  IM 


BIDDLB  V.  PERKINS.  iSag: 

15th  April. 

Michael  cope  hopton,  by  his  win,  dated    Z~l     !l 

^,^_.-  *,.,  Vendor  and 

fte  ad  01  Deeember  1802,  gave  and  densed  all  his      Purchaser. 

Manors,  Messuages,  Fanns,  Lands,  Tenements,  Here-    Power  of  Sale. 
ditaments  and  Real  Estates,  in  the  Counties  of  Surrey  ^  Power  of  Sale 
and  Breeonj  or  elsewhere,  to  John  PoTtrtdgty  Tkomai  is  not  void, 

Lomen,  and  the  Re^.  Joseph  Biddle,  and  their  Heiro  "^though  the 

•'•'  *     ,  '  exercise  ox  it  is 

and  Assigns,  to  the  use  of  his  Nephew,  the  Rer*  William  not  expressly 

Parwmf,  and  his  Assigns,  during  his  life,  remainder  to  confined  within 
Partridge^  Loggen^  Biddle^  and  their  Heirs,  during  the  perpetuity, 
life  of  WURam  Parsons  m  Trust  to  preserve  Contbgent  /.^j^j^-^^a. 
Remainders,  r^nainder  to  the  use  of  John  Parsons,  the 
eldest  Son  cf  WilKam  ParsonSf  and  his  Assigns,  during 
his  life,  remainder  to  the  Trustees  and  their  Heirs, 
during  the  life  of  John  Parsons,  in  Trust  to  preserve 
Contingent  Remainders,  remainder  to  the  use  of  the 
first  and  other  Sons  of  John  Parsons,  successively,  in 
1UI  Male,  remainder  to  the  use  of  Charles  Parsons^ 
the  seeond  Son  of  WUUaim  Parsons,  and  his  Assigns,  for 
life,  remainder  to  the  Trustees  and  their  Heirs,  during 
the  life  of  Charles  Parsons,  in  Trust  to  preserve  Con- 
tingent Remainders^  remainder  to  the  use  of  the  first  and 
other  Sons  of  Chartes  Parsons,  successively,  in  Tail  Male, 
remainder  to  the  use  of  William  Parsons,  the  third  Son 
of  th^  Testator's  Nephew  fVUliam  Parsons,  and  his 
Assigns^  for  li|e,  remainder  to  the  Trustees,  and  their 
Heirs,  during  the  life  of  WUUam  Parsons,  the  Son,  in 
frmt  to  preserve,  8cc.,  remainder  to  the  use  of  the 
first  and  other  Sons  of  WiUiam  Parsons,  the  Son,  suo- 
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cessiyely,  in  Tail  Male,  remainder  to  the  right  Heiiv 
of  William  Parsons,  the  Nephew.     In  the  Will  was 
contained  the  following  Clause :  ''  And  I  do  hereby 
will  and  direct,  that  it  shall  and  may  be  lawful,  to 
and  for  the  said  John  Partridge^  Thomas  Loggen,  and 
Joseph  Biddle,  and  the  Survivors  and  Survivor  of  them, 
and  the  Heirs  of  such  Survivor,  at  any  time  or  times 
after  my  decease,  at  the  request,  and  by  and  with  the 
consent  and  approbation  of  the  Person  or  Persons  who 
shall,  for  the  time  being,  be  entitled,  in  possession,  to 
my  aforesaid  Manors,  Messuages,  Farms,  Lands,  Tene- 
ments and  Hereditaments,  in  the  Counties  of  Brecknock 
and  Surrey,  and  elsewhere,  with  the  Appurtenances, 
under  and  by  virtue  of  the  Limitations  hereinbefore  con- 
tained ;  and,  in  case  such  Person  or  Persons  shall  be  an 
Infant  or  In&nts,  then,  at  the  request  and  by  and  with 
the  consent  and  approbation  of  his,  her,  or  their  Guardian 
or  Guardians,  such  Consent  and  Request  to  be  signified 
by  any  Writing  or  Writings  to  be  signed  and  sealed  in 
the  presence  of  and  attested  by  two  or  more  Witnesses, 
to  make  sale,  and  dispose  of,  or  to  convey  in  exchange 
for  or  in  lieu  of  other  Messuages,  Farms,  Lands,  Tene- 
ments, or  Hereditaments  of  equal  or  greater  value,  all  or 
any  part  or  parts  of  the  said  Manors,  Messuages,  Farms, 
Lands,  Tenements  and  Hereditaments,  to  any  Person  or 
Persons  whomsoever,  either  together  or  in  parcels,  for 
such  price  or  prices  in  Money,  or  any  other  equivalent 
as  to  them  the  said  John  Partridge,  Thomas  iJoggen  and 
Joseph  Biddle,  or  the  Survivors  or  Survivor  of  them,  or 
the  Heirs  of  such  Survivor,  shall  seem  reasonable ;  and, 
upon  Payment  of  the  Money  arising  upon  any  Sale  of 
all. or  any  part  of  the  Hereditapnents  which  shall  be  so 
sold  as  aforesaid,  to  sign  and  give  proper  Receipts  for 
the  Money  for  which  the  same  shall  be  sold,  which 
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lleceiptfl  shall  be  sufficient  Bischaiges,  to  any  sucb  Piir- 
cliaser  or  Purchasers,  for  the  Purchase-inoney,  or  for  so 
much  thereof  as,  in  such  Receipts,  shall  be  acknowledged 
or  expressed  to  be  received,  and  such  Purchaser  or 
Purchasers  shall  not  afterwards  be  answerable  or  ac- 
countable for  any  loss,,  misapplication  or  nonappUcation 
of  such  Purcha8e->money :   and  I  do*  hereby  further  will 
and  direct  that,  when  any  of  the  said  Hereditaments 
and  Premises  shall  be  sold  for  a  valuable  consideration, 
and  such  Receipts  shall  be  given  for  the  Consideration- 
money  as  aforesaid,    and  also  when  any  of  the  said 
Hereditaments  and  Premises  shall  be  sold  and  disposed 
of,  or  conveyed  in  exchange  for  or  in  lieu  of  other 
Messuages,  Farms,  Lands,  and  Hereditaments,  and  the 
Fee  Simple  and  Inheritance  of  such  other  Lands  shall 
be  vested  in  the  said  John  Partridge^  Thomas  Loggen, 
and  Joseph  JBiddle,   or  the  Survivors  or  Survivor  of 
them,  his  Heirs  and  Assigns,  all  and  every  the  Manors, 
Messuages,  Farms,  Lands,  T^iements  and  Heredita- 
ments so  sold,  disposed  of  and  conveyed  pursuant  to 
this  present  Power,  shall  be  aCnd  remain,  for  ever  there- 
after, freed  and  absolutely  discharged  of  and  from  all 
and  every  the  Uses,  Trusts,  Powers,    Provisoes  and 
Declarations   hereinbefore  limited,  expressed  and  de- 
clared of  and  concerning  the  same,  and  then  and  fix)m 
thenceforth,  the  said  Hereditaments  and  Premises  so 
sold  and  conveyed   in   exchange   as    aforesaid,  shall 
remain,  enure  and  be  to  the  only  use  and  behoof  of 
such  Purchaser  pr  Pu^asers,   or  other   Person  or 
Persons  to  whom  the  same  shall  be  so  respectively 
Sold,  disposed  of  or  conveyed,  and  of  his  and  their 
Heirs,  respectively,  for  ever,  or  as  he  or  they  shall  direct 
and  appoint.'' 
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Phmditb^  Hmrriet  BUUh  and  Catheru^  Pdoh^  n  Co^ 

heurenes  at  Law  of  the.  amiriTiiig  Thutee^  (Iw  Testator'a 

FBKJLiaik      ^BtMitftB  in  8umg  were  aotd,  by  then^  in  exoKciae  of 

aack  Power^tothaDafeBdant^on  the  SOtii  of  April  lOM^ 
with  the  coDcnrreuoa  of  Ae  Bat*  TFtUltaai  MopUm  (kto 
P«raont)  andof  UaddtslSoD,  thenaiTeiiaDftfor  iilh^ 
m  lemauider.  The  Defiendant  haraig  been  admed  thai 
there  waa  aoaie  doubt  as  to  the  validily  of  the  Power 
of  Salo^  dedined  compIetiDg  Ua  Pardiaae,  withoirt  tha 
•auction  of  a  Court  of  Equity*  The  Plalnd£iy  thane 
fore,  in  Trinity  Tarm  189e»  filed  thoir  BiU  for  aSpeeiftc 
Perfennanee;  and,  on  the  coBoiag  in  of  the  Anawer^  the 
uflual  Order  for  the  refetenee  of  the  Title,  iraa  obtained. 
The  Ma$Ur  reported  in  &voar  of  the  Title*  Hie  Defendant 
excepted  to  the  Report,  alleging  that  the  Power  of  Sale 
was  not  yalid,  inaamueh  aa  its  operation  waa  not  ceoe* 
fined  within  the  line  of  Perpetuity* 

Sir  JSdward  Sugden  appeared  for  the  Plaintiflb,  in 
support  of  the  Exception. 

Mr.  Stinton  appeared  for  the  Defendant. 

The  object  of  the  Parties  being  merely  to  take  the 
opinicm  of  the  Coitft  upon  the  questioB  reiaed  1^  the 
Exception,  the  point  was  not  much  diectnsed. 

The  Vke-Ckaneellar  held  that  the  Power  of  Sale  waa 
▼alid,  and  over-ruled  the  Exception  *• 


•  1830:  5th  May. — Potois  v.  Capron. 

/^.^^'Jj^^  BT  the  Marriage  Settlement  of  Mr.  and  Mrs.  Siory^  dated 
*  in  1819,  certain  Premises  were   conveyed,  to'  the  Earl  of 

>^..^^<^  ^  3^^cA.^  ^^^  yj^^/r 
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Pimb  mi  tfemy  CBm  w^  Am  Hm,  to  Ab  tiBo  ^B^  ike 
aqprntioQ  of  a  Life  Estaie,  whidiexpmd  befora  th«  BQl  wM 
£]ed)  of  Mr.  /Mofy^  for  life,  mnuunder  to  the  Trusteee  to 
preserve,  Sie.  remainder  to  Mn.  Aory,  fer  life,  veaiaiBder 
ID  aD  and  erery  the  ChM  atid  Children  of  die  Marriage^  ai 
Mr*  and  JAt^  Siury,  or  the  Soravor  of  then,  ihottld  apfKitar, 
tndy  in  defeult  of  Appointment,  to  the  use  of  such  Chfid  or 
Giildren  equally,  if  more  than  one,  as  Tenants  in  Common, 
and  of  the  HeM  of  the  respective  bodies  of  such  Children 
teqpeetively  issuiag ,  with  Cross  Remainders  between  them, 
and,  if  but  one  Child,  then  to  the  use  of  such  Child,  and  to 
the  Helve  of  his  or  her  body,  and,  iii  defeult  of  such  Issue,  to 
ebch  nses  as  Mrs.  Simry  diotild  appoint,  with  the  ultimate 
limitation  to  her  Heirs  and  Assigns*  The  Settleadent  con- 
tained the  following  Power  of  Sale  and  Exchange :  Provided 
&c.  that  it  shall  be  lawful  for  the  said  Earl  of  Pawis  and 
Henry  Citvey  and  the  SwYivor  of  them,  his  Heirs  and  As- 
signs, from  time  to  time,  and  at  all  times,  at  the  request, 
and  by  the  direction,  in  Writing,  of  the  Person  or  Persons  who, 
under  the  Liitaltations  hereinbefore  contained,  shall,  for  the 
time  being,  be  entitled  to  the  Possession  or  Receipt  of  the 
Resu  and  F^ifits  of  the  Premises  hereinbefore  released,  or, 
if  such  Penan  be  under  age^  with  the  consent  of  his  or  her 
Guardian  during  Minority,  to  make  nie,  &c.  of  the  said 
settled  Premises.  The  Power  contained  the  other  usual  Pro- 
visions. The  Trustees  made  a  Sale  under  the  Power;  but 
the  Title  was  objected  to  on  the  ground  mentioned  in  the 
above  Case,  and  the  Purdiaser  TefMng  txy  complete,  Mr. 
and  Bfrs.  Siory  and  thehr  Trustees,  the  Earl  of  Poms  and 
Henry  Ohe,  ^  Mardi  iteg^ filed  their  Bill  to  cempda  Sped* 
fie  Performance.  The  usual  reference  of  Title  having  been 
obtained,  the  Master  reported  in  favour  of  the  Title ;  to  which 
Report  an  Exception  was  taken. 


IknnLn 
Piaanis^ 


The  Exception  came  on  to  be  argued  on  the  5th  of  May 
1830,  before  the  Master  of  the  Rolls.  The  Defendant's 
Counsel,  Mr.  Tinney  and  Mr.  Morley^  were  heard  in  support 
of  the  Exception:  but  his   Hpnor^  without    hearing  the 
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1 

Plamtiff't  Counwly  ei^reflKd  his  opilliol^  ttroD^^ 
ObjectioD :  he  declined  however  to  decide  the  point,  and 
added  that,  if  the  Defendant  insisted  on  the  Objection,  a 
Case  must  be  made  for  the  opinion  of  a  Court  of  Law.  The 
Defendant  having  declined  to  take  a  Case,  the  Exception 
was  oTcr-ruled ;  and  the  Defendant  afterwards  completed  hia 
Purchase. 


The  same  question  came  again  before  the  Master  qf  the 
XoUs  in  HQ.  Term  1833,  upon  an  Exception  taken  to  the 
Moiier'B  Report,  in  Waring  ▼•  Coventry  z  and  his  Homor^ 
after  hearing  the  Counsel  in  support  of  the  Exception,  over- 

/JL^4U  /C.  ruled  it."*  See  Sir  Edtoard  Su^en'B  Observations  on  ffare  v. 

^^  .  PolhiU,  11  Ves.  357 ;  Treat.  Pow.  148, 149. 


■Bser 


1831. 

96th  February. 

Pradice* 
Costs* 


WARNER  «.  ARMSTRONG. 

The  Plaintiff  had  given  a  notice  of  Motion;  but  di< 
before  it  was  made.    His  Executors  revived  the  Suit ; 
but  declined  to  proceed  with  the  Motion. 


If  a  Plaintiff 

gives  a  notice 

of  Motion,  and 

dies  before  it  is 

made  and  his 

Executors  re« 

vive,  the  Court 

will  not  give 

the  Defendants 

the  Costs  as  of  a  Motion  abandoned. 


Mr.  Cooper  for  the  Defendants,  now  applied  for  the 
Costs^  as  of  an  abandoned  Motion. 

The  Vxce-ChanceUoT  refused  to  make  any  Order. 
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NEWTON  V.  REID*  183a 

titt  December. 

Charles  NEWTON,  by  Ub  Wai,  bearing  date  SeparaU 
the  7th  of  Janaary  1800,  directed  his  Trusteea  to  make  Properhf. 
a  just  and  tnie  calcvlation  of  the  amount  of  all  his  Pro-     ^"'^  <^ 

perty  arising  firom  the  sale  of  his  Real  Estates^and  getting  

together  of  all  his  Personal  Estate,  and  to  divide  the  Testator  «ive  a 
same  into  Seven  equal  Parts,  one  equal  Seventh  Part  of  f^^  ^^  »eparate 
which  he  gave  to  his  Daughter,  Mary  Newton,  for  her  use  of  his 
own  sole  and  separate  use  and  benefit,  first  reserving  2!!!^^!*  *  j 
thereout  a  sufficient  Sum  to  purchase  an  Annuity  of  60  L  declared  that 
for  the  life  of  his  Daughter,  Mary  Newton,  which  he  ^^  should  not 
directed  his  Trustees  to  hold  in  their  names,  firom  time  ^j]  ^^  dispose 
to  time,  during  the  life  of  his  Daughter,  and  to  pay  and  of  it,  and,  if  die 
tpply  the  same,  half  yearly,  into  the  proper  hands  of  ^^^^^^  ^ 
bis  Daughter,  whose  Receipt  alone,  fix>m  time  to  time,  gfaie  should  be 
notwithstanding  any  Husband  she  might  thereafter  have,  void.    The 
should  be  a  sufficient  Discharge,  it  being  his  express  ^^^^  mwried  • 
desire  that  the  Annuity  should  not  be  subject  to  the  held  that  the 

Debts,  Management,  Control,  Will  or  Engagements  of  reftraint  on 

77    v^^i_       •  vxi.        V  X  .!_  xT^    ,      ,j  alienation  was 

any  Husband  she  might  have,  but  that  she  should  not  y^jd  there 

be  at  Uberty,  in  any  way  whatever,  to  sell,  assign,  or  in  being  no  Gift 

any  wray  dispose  of  the  Annuity,  or,  if  she  did  do  so,  he  ^^^*^^4l    /  «/•  . 

declared  such  Sale  void  and  of  no  effect,  his  intention  /ay.hhr.^iJ&T'  "    ^  ' 

being,  if  any  accident  in  life  should  unfortunately  happen     ^  ^^/^^  {^^^ 


to  her,  that  she  should  be  kept  fix)m  want.  And  he  ^  ^^*^ ' 
gave  unto  his  Daughter  Ann  Newton,  one  other  Seventh 
Part  of  all  his  Property,  for  her  own  use  and  benefit, 
to  be  paid  to  her  on  her  attaining  the  age  of  21  years, 

*  Es  Retatione,  Mr.  Turner. 
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andy  in  the  meantime,  the  Interest  to  be  applied  to 
her  use  by  his  Trustees,  and,  in  case  of  the  death  of 
his  said  Daughter,  J.nn  Newton,  under  the  age  of  21 
years,  having  a^  Child  or  Children  lawfully  begotten, 
then  he  directed  the  Seventh  Part  of  his  Property,  so 
given  to  his  Daughter  Ann,  to  be  paid  and  applied, 
equally,  between  such  Child  or  Children,  on  his,  her, 
or  their  attaining  the  age  of  21  years :  but  he  for- 
ther  willed  and  desired  that  the  said  Seventh  Part  or 
Share  should  likewise  be  subject  and  liable  to  a  sufficient 
Sum  that  the  Trustees  should  purchase  another  An- 
nuity of  60/.  per  Annum,  for  the  life  of  his  Daughter 
Ann,  which  he  directed  his  Trustees  to  pay  to  her, 
half  yearly,  on  the  same  express  Terms  and  Conditions 
as  thereinbefore  particularly  mentioned  respecting  his 
Dav^ter  Ktay,  it  being  far  tiie  very  same  reasons  so 
given  to  her. 

Ann  Newton  married  George  AppUtoni  and,  by  an 
Indenture  dated  the  8th  February  1821,  in  consideration 
of  270 7.  then  due  and  omi^hj  Appleton,  to  William 
Sikes,  John  Watson,  Senry  Stkes,  and  Thomas  Wil- 
kinson, and  of  the  further  Sum  of  260/.,  paid  by  them 
to  Appleton,  he  and  his  Wife  assigned,  to  W,  Sihes, 
J.  Watson,  H.  Sihes  and  T.  Wilkinson,  all  the  Sum  and 
Sums  of  Money,  Chattels  and  Effects  whatsoever  of  and 
belonging  to  George  Appleton  and  Ann  his  Wife,  or  to 
which  they,  or  either  of  them  were,  or  should  thereafter 
become  entitled,  under  the  said  Will,  upon  Trust  for 
securing  the  repayment  of  the  two  Sums  of  270  /.  and 
260  /.  with  Interest  By  another  Indenture  the  further 
Sum  of  1,000/.  was  secured  to  Sikes  &  Co.  in  like 
manner. 
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Mr«  Swmm  for  th*  Tnurtaet. 

TIm  Vice-CktmeeUmr  h^  that,  the  ^mvity  not  beiog 
givtn  ofet  upon  AHauAiw,  the  lUfttrictioEiA  wore  toU; 
i&d  <xd«ad  Boeofriiiig  to  tha  Pmyor. 

(a)  Jac.  603. 


Newton 


Under  the  proceedings  in  the  Cause  the  fseveral  1830. 

Sums  of  Stock  following,  that  is  to  say,  in  Bank  8  per 
Cent.  Annuities  1,843/.  6  s.  Od.,  in  New  8}  per  Cent. 
Annuities,  6522.  2s.  lid.,  and,  in  Cash,  886/.  Is.  6d.  Reid 
were  canied  over  to  *'Ann  Appleion*s  Annuity  and 
Residuary  Account.'*  A  Petition  was  presented,  by 
Appletcn  and  his  Wife,  insisting  that  the  Restrictions 
eoBtained  in  the  Will  against  the  Sale  and  disposition 
<rf  tha  Annuity  of  60/.^  for  the  life  of  Ann  Appletcn, 
were  T<Nd,  and  of  no  effect,  and  stating  that  they 
vme  desirous  that  such  Annuity  should  not  be  pur- 
diasfidy  and  praying  that  the  1,848/.  Qs.  Od.  Bank 
8  pw  Cent.  Annuities^  and  M2/L  2s.  lid.  8}  per  Cent. 
Animitiis  might  be  said,  and  the  proceeds,  with  the 
Cash  standing  to  the  aune  account,  applied  in  Pay* 
ment  of  Sitor's  dabt»  and  the  Residue  paid  to  Gsorg$ 

JkppmmOn. 

Mr.  Twrner  for  the  Petitioners,  cited  Bmtan  ▼• 
Oi). 
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,3th  j'aLW  TYI-ER  t,.  LAKE. 

- 

ctJII^SSi*     -^^   Indentures  of  Lease  and   Release  of  the  0th 

and  10th  of  August  1825,  Catherine  Tyler  conveyed. 

By  a  Deed  de-  certain  Real  Estates,  to  Trustees,  upon  certain  Trusts 
Trusts  of  the  during  her  life,  and,  after  her  decease,  in  Trust  to  sell 
proceeds  of  Real  and  dispose  of  the  same,  and  to  stand  possessed  of 
M^es,  the    ^    ^|jg  jiQugy  ^  ^jjg^  fj^m  g^ch  sale,  in  Trust  to  pay  off 

ried  Daughter     certain  Incumbrances,  and  the  Costs  and  Expenses  of 

of  the  Grantor,  the  Sale,  and  to  divide  and  distribute  the  surplus 
was  directed  to.  ,  n      't     t       ^      i*-*      a  j 

be  paid  into  her  ■^^^'^^n  and  amongst  or  for  the  benefit  of  her  bons  and 

proper  hands,  Daughters,  John  Tyler,  since  deceased,  the  Plaintiff, 
*£rf^i3*  "^  Catherine  the  Wife  of  JoAn  Cook,  the  Defendants  Betty 
and  the  same  Maria  the  Wife  of  John  Qvttlieh  Anthony,  Barbara  the 
words  were  used  Wife  of  Thonuu  Brown  then  Barbara  Tyler,  WiUiam 
Trusts  of°&e  *  ^V^y  Mary  Jane  Tyler,  and  the  Plaintiffs  Caroline 
Shares  of  the      Tyler  and  Caroline  Ann  Tyler,  if  all  of  them  should  be 

Hdd  dSt  Sr '  *^^  ^^'  ^  ^"^  ^*^  ^^  Proportions,  but  subject 

married  Daugh-  to  the  Limitations,  Declarations,  and  Directions  therein- 

tff 2JM "k^  ^'    ^^^^^  contained  concerning  the  same  respectively  (that 

Share,  for  her      ^  ^^  ^^X)  ^  ^^  ^®  Shares  of  Catherine  C-ook  and  of 

separate  use.       Betty  Maria  Anthony  respectively,  in  Trust  to  pay  the 

^ .  ^^-^Y^/^-Zf^  same  into  their  own  jproper  handsj  to.  aiid  for  their 

U*yf0*-r ^^!^»^$jC^  own  respective  use  and  benefit,  in  case  they  should 

^  i^^^  ^^^respectively  be  living  at  the  time  of  the  decease  of 

/^/  '^^y^^*^'  ^(^^^^^'^^  ^fcr,  or  the  time  of  payment  or  distri- 

y  ^^  .w^V^  bution  of  the  said  Monies ;  but,  in  case  they  or  either  of 

^o^&^^^d^  ,/^M^  them  should  have  departed  this  life,  then  the  Shares  or 

'/^^iu^^^  -^.  ^S^  Share  of  them,  or  such  of  them  as  should  have  so  died. 
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to  be  paid  to  their  respectiTe  Husbands,  John  Cook,  and  ^831. 


'    %" 


Tyler 


John  Gottlieb  Anthony^  if  then  livings  to  and  for  their 
own  respective  use  and  benefit^  absolutely :  but,  in  case 
^  Cook  and  J.  G.  Anthony ^  or  either  of  them  should         Lake. 
also  have  died  leaving  lawful  Issue  by  their  said  respec- 
tive Wives,  their  Shares  or  the  Share  of  such  of  them  as 
should  have  died  leaving  lawful  Issue,  should  go  and 
belong,  and  be  paid  unto,  between  and  amongst  all  their 
Children,  or  other  lawful  Issue,  equally,  as  Tenants  in 
Common  respectively ;  and,  in  default  of  any  such  lawful 
Issue,  th^i  to  such  Person  or  Persons  as  should,  at  the 
time  of  their  respective  deceases,  be  the  respective  next 
of  Kin,  or  lawful  Personal  Representatives  of  Catherine 
Cook  and  JBetty  Maria  Anthony,  respectively,  under  the 
Statute  for  the  Distribution  of  the  Estates  and  Effects 
of  Persona  dying  Intestate.    And,  as  to  the  Shares  of 
Barbara  the  Wife  of  Thomas  Brown,  Mary  Jane  Tyler, 
Caroline  Tyler  and  Caroline  Ann  Tyler,  whether  they, 
or  any  or  either  of  them  should  be  or  have  been  mar- 
ried, or  not,  at  the  time  of  the  decease  of  Catherine 
Tyler,  upon  Trust  to  lay  out  and  invest  the  same  upon 
the  usual  Securities,  in  the  names  of  the  Trustees,  and 
to  stand  possessed  of  such  Secupties  in  Trust  to  pay  and 
apply  the  Interest,    Dividends  and  annual  Proceeds 
thereof,  from  time  to  time,  as  the  same  should  become 
due  and  payable,  unto  the  said  Barbara  Brown,  Mary 
Jtme  Tyler,  Caroline  Tyler,  and  Caroline  Ann  Tyler, 
lispectively,  or  their  respective  Appointees  or  Assigns, 
to  and  for  their  ownproper  and  respective  use  and 
benefit,  or  otherwise  as  they  should,  from'time  to  time, 
by  any  Writing  under  their  respective  Hands,  direct,  for 
the  Terms  of  their  respective  natural  lives ;  and,  from 
and  after  their  respective  deceases,  then  as  to  the  Shares 
of  Barbara  Brown  and  Mary  Jane  Tyler  respectively,^ 
Vol.  IV.  L 
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The  Suit  was  instituted  for  the  purpose  of  carrying 
the  Trusts  of  the  Settlement  into  effect.  The  Matter 
having,  in  the  course  of  the  Cause,  fisund  that,  under  the 
Settlement,  Mrs.  Antiany  was  entitled  to  her  Share  of 
the  Trust-monies,  for  her  separate  use,  the  Assignees  of 
Mr.  Anthony  (who  had  become  Bankrupt)  excepted  to 
the  Rq>ort 


Sir  jE.  Sugden,  Mr.  Knight  and  Mr.  CampbeU,  for 
the  Assignees,  in  support  of  the  Exceptions : 

It  is  dear  that  the  Gift  made  to  Mrs.  Anthony,  is  not 
a  Gift  to  her  separate  use.  There  is  no  intenrention  of 
Trustees;  and  absolute,  and  not  Life  Interests  are 
given ;  and  all  the  Gifts  over  are  substitutionary.  The 
words :  **  into  their  own  proper  Hands,  for  thor  own  use 
and  benefit,*'  are  used  emphatically  only.  That  that 
is  the  true  construction,  is  proved  by  the  subsequent  part 
of  the  Settlement.  The  Settlor  uses  the  same  words  in 
declaring  the  Trusts  of  WUUam  Tyler^s  Share.  In  the 
next  place,  the  Instrument  on  which  the  question  arises, 
is  a  Deed,  and  not  a  Will,  and,  consequently,  the  Court 
will  require  the  intention  of  the  Donor  to  be  clearly  and 
formally  expressed.  The  words  are  as  applicable  to 
a  Man  as  to  a  Woman.  In  Limitations  in  old  Deeds,  the 
words  commonly  used  were :  ^  To  the  use  of  A.  B.  for 
his  own  proper  use  and  behoof.''  In  PriehaTdy.Ames{a\ 
the  question  arose  upon  a  Will,  and  the  decision  turned 
upon  the  expression,  ''  at  her  own  disposal;"  which 
words  do  not  occur  in  this  Case :  and  it  was  held  that 
those  words  showed  it  to  be  the  intention  of  the  Testatrix 
that  Mrs.  Prichard  should  have  a  power  of  disposal 
which  the  Law  did  not  give  her.     WUls  v.  Sayers  (6), 


(a)  1  Turn.  &  Russ.  222. 


ib)  4Madd.  409. 


CASES  IN  CHANCERY.  149 


Roberts  r.   Spicer{c\    Lee  r.  Prieauz{d),    Lumb  v.  1831. 

MUnes  (e\  _ 

^  Tyler 

Mr.  Pq^s   and    Mr.  Oirdleitonef  jun.  for  the         Lak«. 
Defendant   Mrs.  Anihamf,   in  support  of  the 
Report: 

Here  the  whole  Property  is  vested  in  Trustees,  and 
Catherine  Tyler,  the  Settlor,  must  have  intended,  by 
using  all  these  words,  to  give  the  Property  to  Mrs.  Anr 
thony*s  separate  use,  otherwise  they  would  be  super- 
fluous. In  the  event  of  the  Wife  being  alive,  nothing  is 
grren  to  the  Husband.  If  she  were  dead,  then,  and  then 
only  the  Share  is  given  to  the  Husband.  The  Author  of 
the  Gift  has  said  that  the  Husband  should  have  it,  only 
in  case  the  Wife  were  dead.  Because  useless  words 
are  used  in  one  Gift,  are  they  not  to  have  their  proper 
meaning  where  they  are  properly  used  ?  In  the  Gift  to 
WtlUiLm  I^ler,  the  words  mean  that,  if  he  is  alive,  his 
Share  is  not  to  be  fettered  with  any  Trust. 

One  of  the  Cases  referred  to,  is  Lumb  v.  mines. 
There  the  Trust  was  to  pay  the  Interest,  to  Elizahetk 
MUnes,  simply,  for  her  life.  It  was  a  simple  Gift  of  an 
Annuity. 

Witts  V.  Sayers  is  no  authority  as  to  the  effect  of 
the  words,  **  for  her  own  use  and  benefit,''  standing  by 
themselves,  for  the  Testator  had  shown,  in  a  prior  part 
of  the  Will,  that  he  knew  how  to  give  Property  for 
the  separate  use  of  the  Legatee.  In  Roberts  v.  Spicer, 
it  is  impossible  not  to  see  that  the  Vtce-ChanceUar 

(c)  5  Madd.  491.  (e)  5  Ves.  517. 

(rf)3Bro.  C.C.  381. 
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decided  on  the  same  ground  as  in  Wills  v.  Sayers.  The 
circumstance  of  the  Testator  knowing  bow  to  give  Pro- 
perty to  the  separate  use  of  a  married  Woman,  is  im- 
portant where  words  are  used,  in  another  part  of  the 
Willy  which  are  ambiguous. 

In  Hartley  y*Hurle{f\  the  intention  of  the  Testator, 
in  using  the  words,  ^'  into  her  Hands  for  her  own  use 
and  benefit,"  was  not  evidenced  by  any  expression  that 
occurred  in  any  other  part  of  the  Will,  but  the  Master 
of  the  Rolls  decided  that  those  words,  taken  by  them- 
selves, gave  the  Property,  to  the  Testator's  Grand- 
daughter, fioT  her  separate  use. 


In  the  course  of  the  argument  in  support  of  the 
Report,  the  Vtce-ChanceUor  observed  that  Personal 
Property  possessed  by  a  Husband  in  his  Marital  Rights 
was  very  different  from  Property  given  to  him  in  case  his 
Wife  should  be  dead ;  for,  if  the  Wife  had  contracted 
Debts  dum  sola,  and,  upon  her  death,  the  Husband  took 
out  Letters  of  Administration  to  her,  he  would  be  bound 
to  pay  those  Debts  out  of  the  Property  which  he  took 
as  her  Administrator. 

At  the  conclusion  of  the  Ai^ument  his  Honor  deli- 
vered Judgment  as  follows : 

There  is  no  decision  that  a  mere  gift  of  a  Sum  of 
Money  to  be  paid  into  the  proper  hands  of  a  married 
Woman,  is  a  Gift  for  her  separate  use,  except  the  Case 

CO  5  Ves.  540. 
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of  Hartley  r.  Hurle:  but,  in  that  Case,  there  was  no  i^3»' 

aigoment  on  the  point. 


Ttl£r 

Supposing  that  it  were  ambiguous,  in  this  Case,  what  *  Lakb. 
is  the  meaning  of  the  words  which  have  been  relied  on, 
the  Will  itself  has  given  us  a  power  of  construing  them ; 
kft  it  must  be  supposed  that  the  Settlor  intended  the 
same  in  one  Gift  as  in  the  other.  Now,  in  the  Gift  to 
WHUam  TyUtj  the  Settlor  has  used  the  same  words  as 
in  the  Gift  to  Mrs.  Anthony  ;  but  it  cannot  be  supposed 
that  she  intended,  by  using  those  words,  to  give  him 
any  peculiar  power  over  the  Property  which  he  was  to 
take,  except  what  is  implied  in  the  Gift ;  and,  therefore, 
I  am  boimd  to  say  that^  in  the  Grift  to  Mrs.  Anthony, 
those  words  are  to  be  taken  as  mere  words  of  Gift,  and 
not  as  conferring  on  her  any  peculiar  power  over  the 
Property.  The  consequence  is  that  the  Miuter's 
Report,  so  fiu*  as  it  finds  that  the  Property  was  given 
to  her  si^iarate  use,  is  wrong. 

Exception  allowed. 
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1831: 
aist  January,  STOCKEN  v.  STOCKEN, 

Satisfactian!  ^^  *^^  Settlement  on  the  second  marriage  of  WtUiam 

Parent  and  Stochen  with  Mary  Ann  Bettesworth,  certain  Leasehold 

*  Estates  were  assigned,  by  John  Maslin  Bettetworthj  the 

By  the  Settle-  Lady's  Father,  to  two  Trustees,  of  whom  John  Simpson 

ment  on  the  se-  ^^^^s  the  Survivor,  subject  to  the  Life  Interests  of  John 

cond  marriage      .  -  -, 

of  A.  his  in-        Maslin  JBettesworth  and  his  Wife,  upon  Trust  for  the 

tended  Wife's     separate  use  of  Mrs.  Stochen^  for  her  life,  and,  after  her 

Estates^n  Wm-  ^^®**®^  ^P^*^  Trust  for  the  Children  of  the  marriage 
self  for  life,  re-    equally  as  Tenants  in  Common,  and  to  be  apssigned  and 
mainder  for  the 
separate  use  of 

his  Daughter  for  life,  remainder  for  the  Children  of  the  marriage; 
and  the  Trustees  were  directed  to  appjy^t^e  Rents,  after  the  death 
of  the  survivor  of  the  Tenants  for  life,  in  the  maintenance  uid 
f^ji^c^tion  of  the  Children  during  their  Minorities;  and  A*  co- 
venanted to  permit  his  intended  Wife  to  enjoy,  any  ftiture  Pro« 
perty  that  might  secure  to  her,  for  her  separate  use ;  and  her  Father 
covenanted  that  all  the  Personal  Property  he  should  die  pos^ssed  of, 
should  be  settled  on  his  Daughter  and  her  Children,  in  the  same 
manner  as  the  Property  comprised  in  the  Settlement,  subject  to  anv 
other  dispORitions,  qualifications  or  charges,  that  he  might  make  by  his 
Will.  The  Father  died,  having  bequeathed  his  Residuary  Estate  to  A* 
and  appointed  him  his  Executor.     A,  entered  into  possession  of  the 
settled  Estates,  and  received  the  Rents  and  mixed  them  with  his  own 
Monies.  There  was  Issue  of  the  marriage  two  Children.  i4.  maintained 
them  at  his  own  expense,  and  died  having,  by  his  Will,  given  them 
benefits  in  Real  Estates  which  it  was  alleged  he  had  purchased,  in  part, 
with  the  Rents  of  the  settled  Estates.    Held  that  A  was  a  purchaser 
of  the  Trust  for  the  maintenance  and  education  of  the  Children, 
and  that  his  Executors  were  entitled  to  be  allowed,  in  account,  the 
iSums  which  it  would  have  been  proper  to  apply  for  those  purposes : 
That  the  Covenant  by  the  Fatherof  the  Wife,  was  a  Provision  against 
Intestacy  only:   That  the  Sums  due  from  A,  to  his  Children,  being 
a  Debt,  were  not  satisfied  by  the  benefits  given  them  by  his  Will ; 
but  an  inquiry  was  directed  as  to  what  part  of  the  Real  Estates  de- 
vised for  their  benefit,  had  been  purchased,  by  ^.,  out  of  the  Etents 
of  the  settled  £statesy<^^  ^ ^^  AiPff*.  ^ •  4j^_* 
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tnnsferred  to  them  at  their  respective  ages  of  21 ;  and,  1831. 

in  case  all  the  Children  should  die  tinder  21,  then  in 
Trust  for  W*  StockeUf  his  Executors,  Administrators  and 
Assign^  and  the  TVustees  were  directed)  after  ih^  death  Stocksii. 
of  the  Survivor  of  Mr.  and  Mrs.  Bettesworth  and  Mrs. 
Siodken,  to  apply  the  Rents  and  Profits,  at  their  discre- 
tion, for  the  maintenance  and  -edncaticMi  of  the  Children, 
dmingiheir  Minorities.  And  TFiUiafHiS^Acji  covenanted 
that  he  would  permit  Mary  Ann  Betteswarth  to  enjoy, 
for  her  separate  use,  as  well  the  Property  thereby  as- 
signed, as  any  future  or  xyther  Property  which  should 
accrue  to  her,  either  from  her  Father,  or.  any  other 

PetBOD*    And  J*  M.  Betteswortk  covenanted  that  all  the 
Goods,  Chattels  and  Effects  which  he  should  die  possessed 

of  or  entitled  to,  should,  upon  his  decease,  be  settled 

upon  JUT.  A.  Betteswortky  for  her  .separate  use,  during 

her  life,  and,  after  her  decease,  for  jbhe  benefit  of  all  her 

Children,  equally,  in  the  same  manner  as  the  Premises 

thereby  assigned  were  settled  for  their  benefit :  *'  Subject 

only,  nevertheless,  and  without  prejudice  to  any  other 

dispositions,  qualificjeitions  or  changes  which  /.  Af.  J3e^-         H/  ^-  "^  ^'^    ;  / 

iegwarth  should  or  might  make,  by  his  last  Will  and 

Testament,  of  or.  concerning  the  same,  or  any  part 

thereof.'^    In  the  Covenant  against  Incumbrances  con^ 

tained  in  the  Settiement,  a  Mortgage  for  500  i.  and  a 

further  Charge  of  1002.,  created  by  J.  M*  Betteswarth, 

were  excepted. 

Mr.  and  Mrp.  Bettesworth  died  in  the  lifetune  of  Mrs. 
Stocken, 

Mr.  Betteswarth,  by  his  Will,  after  bequeathing  a 
Legacy  pf  100  A  gave  the  Residue  of  his  Estate  and 
Effects  afler  payment  of  his   Debts,   Legacies,  and 


y.  A    ^•<-.  •^. 
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Funeral  and  Testamentary  E3q>en8e8,  to  WUUam  Stocketi, 
and  appointed  him  his  Executor.  Stocken  proved  the 
Will ;  and,  after  paying  the  Testator's  Debts  and  the 
Legacy  of  1002.  appropriated  the  Residue  to  his  own 
use. 


Mrs.  Stocken  died  in  September  1812,  leaying  her 
Husband  and  two  infant  Children,  Francis  M,  Stochen, 
and  M.  A.  Stocken  surviving  her.  Upon  her  death, 
Simpson^  the  surviving  Trustee,  who  did  not  appear  to 
be  then  accurately  acquainted  with  the  contents  of  the 
Settlement,  enquired  of  Mr.  Stocken  whether  it  would 
be  necessary  for  him  to  take  any  steps  with  respect  to 
the  Leasehold  Property  the  subject  of  the  Settlement; 
and,  being  answered  in  the  negative,  he  permitted  Mr. 
Stocken  to  enter  into,  and  continue  in  possession  of  the 
Leasehold  Premises,  till  his  death.  Stocken  kept  no 
accounts  of  the  Rents  which  he  received,  but  mixed 
them  with  his  own  Monies. 

Mr.  Stocken  died  in  1824,  leaving  his  two  Children, 
who  were  still  Infants,  surviving  him ;  and  having,  by  his 
Will,  dated  the  1st  November  1828,  given  them  con- 
siderable benefits,  partly  in  pecuniary  Legacies,  and 
partly  by  Devises  of  Real  Estates,  and  he  devised  and 
bequeathed,  to  Oliver  ThomasJoseph  Stocken^  his  Son  and 
Heir  by  a  former  marriage,  other  Portions  of  his  Real  and 
Personal  Estate,  and  gave  to  him  all  the  Residue  of  his 
Estate  and  Effects,  and  appointed  him,  together  with 
the  other  Defendants  King  and  Dawson^  Executors  of 
his  WilL 


Shortly  after  the  death  of  Mr.  Stocken,  Mr.  Sinqwm 
discovered  a  copy  of  the  Settlementi  and,  having  been 
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adrised  upon  its  effect,  he  applied  to  the  Executors  to 
have  the  Leasehold  Property  given  up  to  him;  and  he 
was,  accordingly,  let  into  possession  of  it. 

In  June  1826,  the  Bill  'was  filed  by  Francis  Mculin 
Stoekeuy  Mary  Arm  Stockeuj  and  Stfi^Mon,  against  the 
Executors  of  Mr.  Stocken^  who  were  also  the  Devisees 
in  Trust  of  the  Estates  devised  for  the  benefit  of  the 
Infimt  Plaintiffs,  praying,  among  other  things,  for  an 
account  of  the  Rents  and  Profits  of  the  settled  Estates 
received,  by  William  StackeOy  in  his  life,  and,  after  his 
decease  by  his  Executors,  and  for  an  account  of  Bettes^ 
worih^s  Residuary  Estate,  and  that  what  should  be 
found  due,  on  the  taking  of  such  accounts,  might  be 
declared  to  be  a  Debt  due  from  William  StockeiCfk 
Estate,  and  to  be  payable  with  Interest* 

The  Defendants,  by  their  Answer,  admitted  that 
W.  Stocken  had  received  the  Rents  of  the  Leasehold 
Estates,  and  mixed  them  with  his  own  Monies,  and 
that  he  had  kept  no  Accounts ;  but  they  alleged  thatiie 
had  paid  off  the  Mortgage  and  further  Charge  upon 
those  Estates,  and  laid  out,  a  part  of  the  Rents,  in  the 
purchase  of  a  Portion  of  the  Estates  devised  to  the 
h^mt  Plaintiffs,  and  that  he  had  maintained  and  edu- 
cated them  at  his  own  Expense ;  and  they  claimed  to 
have  Allowances  made  to  them  in  respect  of  the  Sums  so 
paid  and  laid  out,  and  also  in  respect  of  WiUiam  Stocken 
having  maintained  and  educated  the  Infant  Plaintiffs, 
although  they  admitted  that  he  was  of  ample  ability  so 
to  do. 
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Stockbn. 


Mr.  Spence  and  Mr.  Ooodeve,  for  the  Plaintiffs,  con- 
tended that  Tf^  Stocken  having  been  of  ability  to  main- 
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tain  ahd  educate  hid  Childran,  he  was  net  entitled  to  any 
Allowance  for  what  he  had  expended  for  those  purposes : 
that  the  Plamtiffs  were  entitled  to  an  Inquiry  as  to  the 
circumstances  under  which  the  Mortage  and  further 
Charge  had  Been  paid  oiflT;  and' to  an  Account  of  t/.  M. 
Bettesworth*^  Residuary  Estate,  as  being  bound  by  the 
Covenant  in  the  Settlement. 


Sir  JS*  Sugden  and  Mr.  Koe,  for  the  Defendants : 

First.  The  Defendants  are  entitled  to  an  Inquiry,  as 
to  what  would  have  been  a  proper  Allowance  for  the 
Maintenance  of  the  Infant  Plaintiffs,  and  to  have  the 
Amount  deducted  from  the  Sum  received  on  Account  of 
the  Rents.  The  Settlement  was  made  on  the  second 
marriage  of  Mr.  Stochen.  It  was  part  of  the  Contract 
that  the  Rents  should  be  applied  in  maintaining  the 
Children  of  that  marriage ;  and  Mr.  Stochen  was  entitied, 
as  a  Purchaser,  to  the  benefit  of  that  Trust :  Mundy 
V.  Earl  Howe{a\  is  a  conclusive  Authority  upon  this 
question ;  and;  if  anything  were  wanting  fbr  the  puipose, 
the  Covenant  under  which  Mr.  Stochen  gives  up  the 
after-acquired  Property  of  his  Wife,  completes  the  re- 
semblance between  the  two  Cases. 


Secondly.  We  do  not  object  to  the  Inquiry  as  to  the 
circumstances  under  which  the  Mortgage  and  further 
Charge  were  paid  off:  but  there  ought  also  to  be  an 
Inquiry  as  to  what  part  of  the  Rents  received  by  Mr. 
Stochen^  was  expended]by  him  in  the  purchase  of  the 
devised  Estates. 

Thirdly.  The  Infant  Plaintiffs  ^re  not  entitied  to  any 
thing,  under  Bettesworth^s  Covenant.    He  bequeathed 

(a)  4  Bro.  C.  C.  ««3. 
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his  Residuary  Estate,  to  Mr.  Stocken,  which  he  was  at 
foil  liberty  to  do,  for,  by  the  Corenant,  that  part  only 
of  his  Property  as  to  which  he  should  make  no  other 
disposition,  was  to  be  settled  upon  the  Trusts  of  the 
Settlement.  The  Covenant  was  merely  a  provision  in 
case  of  Intestacy. 

Fourthly.  The  benefits  given  to  the  Plamtiffs  under 
their  Father's  Will,  are  to  be  taken  as  a  satisfaction,  pro 
tanto,  of  what  may  be  found  due,  from  his  estate,  in 
respect  of  the  Rents  which  he  received,  and  mixed  with 
his  own  Monies.    JSinehdiffe  v.  HinchcUffe  (i). 

Mr.  Spence^  in  reply : 

I.  This  case  does  not  fall  within  the  principle  of  Mundy 
?.  Earl  Howe.  There  the  Father  purchased  the  benefit 
of  the  Trust,  by  giving  up  the  Fortune  of  his  Wife, 
whichj  but  for  that,  would  have  belonged  to  him,  and 
enabled  him  to  maintain  his  Children.  It  is  obvious, 
that  the  consideration  for  what  the  Father  relinquished, 
was  the  appropriation  of  the  Fund  in  relieving  him  firom 
the  burthen.  Here,  the  Father  had  nothing  to  give  up ; 
for  the  Fund  in  question  oame,  not  from  the  Lady,  but 
but  fiom  the  Lady's  Father,  and  therefore,  the  marriage 
alone  would  have  given  him  no  Title  to  it.  The  provi- 
sion, in  the  Settlement,  as  to  the  Property  to  be  there- 
after  acquired,  by  Mrs.  Stocken^  depended  upon  a  mere 
Contingency:  besides,  that  could  not  have  made  Mr. 
Stodun  a  Purchaser  of  the  Trust  for  applying  the  Rents 
of  ihe  Leasehold  Property  for  the  maintenance  of  his 
Children ;  and  there  is  nothing,  therefore,  to  constitute 
him  a  Purchaser  of  that  benefit*   The  provision  was  the 


1831. 
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Stocken. 


(4)  a.Ves.  516. 
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mere  bounty  of  the,  Lady's  Father.  But  even  admitting 
that  Mr.  Stacken,  if  an  Application  had  been  made  to 
the  Court  in  his  lifetime,  would  have  been  entitled  to  an 
Allowance  for  his  Children's  maintenance,  none  can  be 
made  at  this  distance  of  time.  JEx  parte  DarUangUm  (c). 

II.  The  Defendants  are  not  entitled  to  an  Inquiry 
as  to  whether  any  part  of  the  Rents  of  the  settled 
Estates,  was  expended  in  the  purchase  of  the  devised 
Estates.  The  Allegations  of  the  Defendants  in  that 
respect,  destroy  themselves,  since  they  state  Mr.  Stocken 
to  have  mixed  the  Rents  with  his  own  Monies,  and  to 
have  kept  no  Accounts.  How  is  it  possible  then  that 
they  should  be  ear-marked.  There  is  not  only,  there- 
fore, no  Evidence  of  the  Expenditure,  but  the  Evidence 
tends  the  other  way. 

III.  The  construction  put  upon  ^^^enoorfA's  Covenant, 
is  irrational.  The  object  of  the  qualification  was,  simply, 
to  give  the  Covenantor  a  power  of  varying  the  distribu- 
tion among  the  objects  of  the  Covenant.  The  Wife  and 
Children  were  Purchasers  for  valuable  Consideintion; 
and,  therefore,  if  doubt  exists,  a  constmction  favourable 
to  their  Interests  must  be  adopted  (d).  But,  in  reality, 
no  doubt  can  exist.  The  words,  ''  Qualifications  and 
Charges,"  not  only  admit  of  the  meaning  which  we  con- 
tend for,  but  distinctly  import  it.  The  word,  •*  Disposi- 
tions," being  found  in  juxta-position  to  those  words, 
ought  to  receive  an  analogous  interpretation.  Every 
stipulation  in  a  Deed,  should  receive  a  construction 
consistent  with  its  general  object;  and  the  general 


(c)  1  Ball  &  Beatt.  940. 

(d)  See  Bristow  v.  Wardc,  a  Ves.  jun.  347. 
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object  of  this  Settlement,  was  to  make  a  provision  for 
the  Wife  and  Children,  which  .the  construction,  con- 
tended for  on  the  other  side,  would  defeat. 

IV.  With  respect  to  the  Claim  of  the  Children  in 
respect  of  the  Rents,  being  satisfied  by  the  benefits  given 
to  them  by  their  Father's  Will,  the  rule  relied  on  applies 
only  to  Cases  where  a  Father  is  bound,  by  Covenant  or 
otherwise,  to  provide  Portions  for  his  Children.  Hinch- 
c&ffe  V.  HincAdiffe  is  a  Case  of  that  description.  The 
receipt  of  the  Trust-monies,  in  the  present  Case,  eomr- 
stitutes  a  Debt;  and  that  furnishes  the  distinction. 
Tohmy.  Collins  (e). 

The  Vicb-Chancbllor  : 

With  respect  to  flie  question  of  Maintenance,  it  is 
quite  clear  that  Mr.  Stockeuj  notwithstanding  he  vras 
of  ability  to  support  his  Children,  would  have  been 
entitled,  under  this  Settlement,  to  have  an  adequate 
Portion  of  the  Rents  applied  for  their  Maintenance  and 
Education;  and  therefore,  it  ought  to  be  now  ascer- 
tained what  Sums  were  proper  to  be  allowed  for  those 
purposes ;  and  the  Defendants  must  have  Credit,  in  ac- 
county  for  the  Amount. 

Independently  of  the  Covenant  by  Mr.  Stocken  having 
the  efiect  of  giving  up  the  after-acquired  Property  of 
Us  Wife,  the  Case  would  fall,  precisely,  within  Mundy 
T.  Earl  Howe :  and  I  should  so  have  decided  it,  even  if 
that  Covenant  had  been  wanting.  The  Consideration  of 
Marriage  alone,  constituted  the  Father  a  Purchaser ;  and 
the  benefit  of  the  Trust  was  part  of  his  Contract.  The 
Covenant  identifies  the  two  Cases  completely* 

(e)  4  Ves.  483. 
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1831.  With  respect  to  Mn  Bettesworth^s  Covenant,  it  had 

no  other  effect  than  to  prevent  an  Intestacy.    It  is  quite 
clear  that  Mrs.  Stocken  and  her  Children,  were  to  take,  in 
Stock £K.       ^^  event  only,  of  his  making  no  other  disposition. 

The  Monies  owing,  from  Mr.  Stocken,  to  his  Children, 
being  in  the  nature  of  a  Debt,  the  benefits  given  them  by 
the  Will,  are  not  to  be  considered  as  a  satisfaction:  but 
there  should  be  an  Inquiry,  to  ascertain  whether  any> 
Portion  of  the  Property  given  by  the  Will,  was  derived 
from  the  Rents  of  the  Leasehold  Estates* 
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ROBERTSON  v.  LUBBOCK,  ^3^^ . 

sistand  tgth 

T  <      .    ,         January  and 

IN  1822  the  Constitutional  Government  of  Spain  being      cth  March. 

desirous  of    raising  a   Loan,   the    Cortes    authorized     ' 
40,000,000  of  Rials,  in  Rentes  or  Annuities,  at  the  rate  of  ^^^T'^^  ^ 

five  per  Cent,  per  Annum,  to  be  inscribed  in  the  Great  

Book  of  the  Public  Debt  of  Spaia^  and  to  be  sold  at  the  A  Plea  to  a  Bill 
best  price  that  could  be  obtamed.  The  Spanish  Govern-  ^j of anA 011011* 
ment  afterwards  contracted  with  Bemales  ^  Nephews  of  which  confesses 
hmdan,  for  the  negociation  of  the  Sale  of  the  Rentes  or  An-  and  avoids  rome 
nuities;  and,  accordingly.  Bills  of  Exchange  were  drawn,  stated  in  the 
by  the  Agent  of  the  Spanish  Government,  in  &vour  of  the  Bill  as  the 
Treasurer-general  of  /Sjpatn,  upon,  and  accepted  by  J5«r-  ^°^""n  ^^ 
wiles  ts  Nephews  J  and  were  negociated,  upon  the  credit  of  traverses  others, 
the  Rentes,  in  favour  of  various  Persons  who  advanced  '^l^  be  over- 
tbe  value  thereof  to  the  Government.     But  "Bemales  Sf 
Nephews  not  having  paid  a  considerable  number  of  such 
BQk  when  due,  the  King  and  Cortes,  by  a  Decree,  of  the 
l^h  May  1823,  authorized  th^  Government  to  carry 
into  effect   any  Contracts  that  its  Commissioners  in 
London  had  made,  for   the    whole   or    part    of  the 
40,000,000  of  Rials,  and  to  issue  and  negociate  such  part 
of  the  40,000,000  Rials  as  might  be  necessary  to  cover  the 
Vol.  IV.  M 
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Bills  n^ociated ;  and  certain  PeiBons  named  Alzajfbar, 
Laredo,  Sierra,  and  Martinez,  were  appointed  Commit 
sioners  for  carrying  the  Decree  into  eiFect. 

In  July  1823y  the  Commissioners  appointed  the  De- 
fendants Lubbock  ^  Co.,  and  Campbell^  Co.,  o{ London, 
to  be  their  Agents  in  the  issuing  and  negociating  of  part 
of  the  40|000,000  of  Rials:  and,  thereupon,  an  Agreement, 
dated  the  18th  of  July  1823,  was  made,  between  Lub- 
bock 8f  Co.,  and  Campbell  8^  Co.,  of  theone  part,  and  the 
Commissioners  of  the  other  part,  and,  after  reciting  that, 
the  Cortes,  in  order  to  provide  for  the  payment  of  the  Bills 
of  Exchange  which  had  been  dishonoured  by  Bemales  Sf 
Nephews,  had  directed   Inscriptions  to  be  issued  for 
680,000  Dollars,  and  24,000  Dollars  of  Rentes  of  five  per 
Cent,  per  Annum,  and  the  Proceeds  to  be  applied  in  pay- 
ment of  the  Bills  of  Exchange,  and  that  the  Commisioners 
had  received  instructions,  from  their  Grovemment,  to 
proceed,  (with  the  agency  and  assistance  of  Lubbock  Sf 
Co.  and  Campbell  8^  Co.)  to  the  payment  of  the  dis- 
honoured Bills,  and  that,  for  those  purposes,  the  said 
two  Inscriptions  of  Rentes,  had  been  transmitted,  by  the 
Minister  of  Finance,  as  the  authority,  to  the  Commission- 
ers, to  grant  Certificates  as  after  mentioned,  and  that 
the  Conunissioners  had  determined  to  issue  Certificates, 
upon  the  credit  of  those  Inscriptions,  for  various  Sums 
bearing  Interest  at  five  per  Cent,  per  Annum,  payable 
half-yearly :    It  was  agreed  as  follows : 

Art.  1.  That  the  Commissioners  should,  upon  the 
credit  and  authority  of  the  Inscriptions,  issue  and  sign 
Certificates  of  different  amounts  from  25  Dollars  to 
400  Dollars  Rentes,  bearing  Interest  at  five  pet  Cent,  per 
Annum,  payable  to  Bearer ;  and  that  the  interest  or 
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Difidends  thereon  filionid  be  made  payable  at  the 
Gountiiig-hoiifle  of  CampbeU  Sf  Co.,  but  Casmphdl  4r  Co* 
were  not,  in  any  manner,  to  guarantee  or  become  respon- 
sible for  the  payment  thereof,  further  than  the  Sums 
whi<di  might  be  placed  in  their  hands  for  that  purpose ; 
and  that  Campbell  Sf  Co*  should  be  paid  such  Commission 
for  making  such  Pa3nnents,  as  therein  mentioned* 


tSsi. 


ROBBRTSOU 


Lubbock. 


Art«  2.  Martinez  (who  had  been  authorized  to  supei^ 
inteikl  the  payment  of  the  Bills  of  Exchange,  and 
who,  for  that  purpose,  had  been  intrusted  with  the  two 
Inscnptioiis  of  580,000  Dollars  and  24,000  Dollars 
Rentes)  thereby  authorized  the  Commissioners  to  sign 
and  deliver  the  Certificates,  upon  the  credit  and  authority 
of  the  Inscriptions,  to  Lubbock  is  Co.  and  CampbeU 
4r  Co.,  who  thereby  bound  themselves  to  deliver  the 
Certificates,  to  the  Holders  of  the  Bills  of  Exchange, 
according  to  the  respective  Amounts  thereof,  and  Jfar* 
tmez  was  to  sign  his  approbation  of  the  Sums  to  be  paid 
to  each  holder  of  the  Bills. 


Art  S.  That,  in  addition  to  the  Certificates  to  be 
issued^  by  the  Commissioners,  for  providing  for  the  pay« 
ment  of  the  Bills,  the  Commissioners  agreed  to  issue 
and  deposit,  with  Lubbock  ^  Co*  and  Campbell  4r  Co., 
SQch  further  Sum  in  Certificates  cus  should  be  requisite 
to  raise,  by  the  Sale  thereof,  a  Sum  sufficient  to  pay  two 
half-years*  Interest,  on  the  first  mentioned  Certifi* 
cates,  to  commence  from  the  1st  of  May  i823,  and  to  be 
payable,  by  Campbell  4r  Co.,  on  the  1st  of  November 
1023,  and  the  1st  of  May  1824« 


Art  4.  That  the  Defendants  should  be  at  liberty 
to  sell  the  Certitoites  which  should  be  issued  to  definty 
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the  first  year's  Interest,  on  rendering  punctual  Accounts 
of  the  sale  thereof  to  the  Commissioners,  or,  in  their 
absence,  to  the  Spanish  Minister  of  Finance. 

Art.  5.  That,  the  Commissioners  should  allow,  to 
the  Defendants,  for  managing  and  negociating  the  busi- 
ness agreed  to  be  transacted,  a  Commission  of  four 
per  Cent. 

Art  7.  That  the  Defendants  should  be  at  liberty 
to  act  as  Agents  and  Correspondents  of  any  of  the 
Holders  of  the  Bills,  and  to  receive,  in  those  cfaaractera, 
the  Certificates  in  which  such  Bill-holders  were  entitled. 


Art.  6.  That,  during  the  period  which  might  elapse 
in  preparing  and  signing  the  Certificates  by  the  Commis- 
sioners, the  Defendants  should,  with  the  assistance  and 
concurrence  of  Martinez,  employ  themselves  in  liquidat- 
ing and  ascertaining  the  Sum  in  Certificates  to  be  paid 
to  each  Holder  of  Bills,  and  arranging  the  number  and 
amount  of  Certificates  to  be  delivered  in  satisfaction  of 
each  Claim,  and  that  Martinez  should  sign  a  Duplicate 
of  each  Account,  as  the  authority  for  the  Defendants  to 
deliver,  to  the  Persons  giving  up  the  Bills,  the  corres- 
ponding Amount  in  Certificates. 

*Art.  9.  That  the  Defendants  engaged,  out  of  the 
Money  they  should  receive  upon  the  sale  of  Certificates, 
to  pay  the  Commissioners  the  Expenses  incurred  by 
them  in  the  execution  of  their  Commission ;  and  that  the 
Defendants  should  not,  in  any  manner,  or  for  any  purpose, 
become  liable,  in  any  part  of  the  negociations  and  trans- 
actions thereby  agreed  upon,  to  pay,  either  to  the  Com- 
missioners, or-  to  any  of  the  Bill-holders,  any  Sum  of 
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Money  whatsoeyer,  furiher  or  otherwise  than  what  should 
he  receired  by  them  upon  the  sale  of  Certificates,  de- 
ducting the  Commission  thereby  stipulated  to  be  paid 
to  them. 

The  Bill  after  stating  as  above,  alleged  that,  in  pur^ 
suance  of  the  Contract,  Martinez  delivered,  to  the 
Defendants,  divers  Certificates  of  Rentes,  to  the  amount, 
in  the  whole,  of  the  two  Inscriptions,  of  680,000  and 
24^000  Dollars  of  Rentes :  That,  at  the  time  of  making 
the  Contract,  the  Plaintiff  was  a  Creditor  of  the  Spanish 
Crovemment,  to  the  amount  of  2,000  Z.,  and  was,  under 
the  Decree  and  Contract,  entitled  to  receive,  fix>m  the 
Commissioners,  Certificates  of  1,600  Dollars  of  Rentes; 
and  that,  accordingly.  Certificates  of  Rentes  to  that 
amount,  were  delivered,  by  the  Defendants,  to  the  Plain- 
tiff, in  satisfaction  of  his  Claim :  That,  in  addition  to  the 
Certificates  so  delivered  to  the  Defendants,  the  Spanish 
Conmiissioners  also  delivered,  to  the  Defendants,  pursu- 
ant to  the  3d  Art  of  the  Contract,  various  other  Certi- 
ficates of  Rentes,  amounting  to  126,000  Dollars  of 
Rentes,  to  the  intent  that  the  same  might  be  negociated 
and  disposed  of,  by  the  Defendants,  and  the  Produce 
thereof  applied  in  payment  of  the  two  first  half-yearly 
Dividends  which  should  become  due  on  the  Certificates 
of  680,000  Dollars  and  24,000  Dollars  of  Rentes . 
That,  upon  the  Certificates  for  the  126,000  Dollars  of 
Rentes,  being  dehvered  to  the  Defendants,  they,  by  an 
Instrument  in  writing,  dated  the  2&th  of  August  1823, 
admitted  that  they  had  received  and  held  those  Certifi- 
cates upon  Trust  and 'for  the  purpose  of  negociating  the 
same  and  applying  the  Produce  in  payment  of  the  two 
first  half-yearly  Dividends  on  the  first-mentioned  set  of 
Certificates :  That  the  Defendants  immediately  sold  the 

M  3 


1831. 

ROBERTSOV 

Lubbock. 


IM 


CASES  IN  CHANCKRY- 


1831. 

BOBERTBOV 
LUBBQCK* 


whole  of  the  second  set  of  Certificates;  and  tfaat^ont  of  the 
produce  thereof,  they  paid  the  Holders  of  the  first  set  of 
Certificates  the  first  half-yearly  Dividend  th^teon,  and 
that,  after  making  such  Payment,  the  Defendants  had,  in 
their  hands,  a  surplus  of  the  Produce  of  the  Sale  of  the 
second  set  of  Certificates,more  than  sufficient  for  the  pay* 
ment  of  the  remaining  half-yearly  Dividend  on  the  first  set 
of  Certificates :  That  the  Defendants,  notwithstanding 
they  reaUzed  a  sufficient  Sum  for  payment  of  the  w^ole 
of  the  firet  year's  Interest  on  the  first  set  of  Certificates^ 
and  had  expressly  contracted  to  pay  the  same,  and  were, 
by  reason  thereof,  personally  liable,  to  the  Holders  of  the 
last-mentioned  Certificates,  for  the  first  year's  Interest 
thereon,  had  refused  to  pay,  to  the  Holders  of  the  last* 
mentioned  Certificates,  the  other  half-year's  Interest 
thereon,  and,  although  the  Defendants  received  and 
held,  the  Money  produced  by  the  Sale  of  the  second  set 
of  Certificates,  for  the  use  of  the  Holders  of  the  first  set 
of  Certificates,  and  as  Money  specifically  appropriated 
to  the  payment  of  the  first  year's  Interest  thereon,  yet 
they  had  wrongfully  converted  a  part  of  such  Produce 
to  their  own  use:  That  the  Defendants  had,  ftoxn  time 
to  time,  been  themselves  the  Purchasers  of  a  coi^ 
siderable  number  o^the  Certificates,  and  had  frequently 
speculated  in  the  Purchase  thereof,  for  the  sake  of 
keeping  up  the  market  price  thereof,  and  that  they  then 
held  a  large  number  of  the  Certificates  which  had  been 
bought  by  them ;  and  that  they  had  used,  part  of  the 
residue  of  the  Money  arising  from  the  Sale  of  the 
second  set  of  Certificates,  for  the  purchases  of  Certifi- 
cates so  made  by  them,  and  otherwise,  for  dieir  specie 
lations  and  private  purposes,  and  that,  by  reason  tiiereof, 
they  delayed  and  evaded  payment  of  the  remaimng  half 
of  the  first  year's  Interest  on  the  first  set  of  Ceriifieates* 
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That  Ae  Plaintiff  had  commenced  on  Action,  in  the 
Court  of  Common  Pleas,  against  them,  for  the  remaining 
half  of  the  first  year's  Interest  on  the  Certificates  held 
by  him,  as  being  Money  had  and  received,  by  the  De- 
fendants, to  the  use  of  the  Plaintiff.  The  Bill  chained 
that  the  Defendants  ought  to  set  forth  an  Account  of  all 
Sams  of  Money  received,  by  them,  on  Account  of  the 
Sale  of  the  second  set  of  Certificates,  and  that  the 
Defendants  had,  in  their  Custody,  divers  Accounts,  kc, 
the  examination  and  production  of  which  would  enable 
the  Plaintiff  to  prove  his  Case  at  Law. 


1831. 
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The  Bill  prayed  for  a  Discovery  in  aid  of  the  Action, 
and  fijr  a  production  of  the  Documents,  in  the  usual 
manner* 


To  this  Bill,  the  Defendants,  Lubbock  ^  Co.,  put 
m  tiie  following  Plea :  That,  in  and  previous  to  May 
1823,  and  fiK>m  that  time  until  after  the  date  and  exe- 
cution of  the  Agreement  of  the  18th  of  July  1823, 
the  Cortes  of  Spain  exercised  certain  Authority  in  that 
Country,  by  virtue  of  the  Constitution  of  the  Kingdom 
of  Spain ;  and  that,  during  all  that  period,  the  Govern- 
ment of  that  Country  was  called  the  Constitutional 
Govermnent :  That,  in  the  month  of  May  1823,  Absay^ 
fer,  Laredo  and  Sierra,  were  appointed,  by  the  said 
Constitutional  Gh>vemment,  Commissioners  and  Agents, 
for  the  purpose  of  issuing  such  Certificates  of  Rentes 
as  in  the  Bill  mentioned,  and,  at  or  about  the  same 
time,  Martinez  was  appointed,  by  the  said  Consti- 
tutional Oovemment,  its  Agent,  to  superintend  and 
control  the  issuing  of  such  Certificates,  and  to  direct 
the  application  and  disposal  thereof,  and  of  the  Pro- 
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ceeds  of  such  of  them  as  should  be  sold;  and  that^ 
soon  after  the  date  and  execution  of  the  Agreement, 
of  July  1823|  Martinez  and  the  Commissioners  deli- 
vered, to  these  Defendants,  and  to  Campbell  8f  Co,,  as 
Agents,  for  the  purpose  of  applying  and  issuing  the 
same  under  the  direction  and  control  of  MarHnez, 
the  first  set  of  Certificates  of  Rentes,  and  on  or  about 
the  29th  of  August  1823,  Martinez  and  the  Commis- 
sioners delivered,  to  these  Defendants  and  to  Campbell 
4*  Cb.,  as  such  Agents  as  aforesaid,  the  second  set  of 
Certificates  of  Rentes,  for  the  object  of  the  same  being 
negociated  and  sold  by  the  Defendants  and  by  Campbell 
4*  Co.,  under  the  superintendence  and  control  of  Mar- 
tinez, and  the  produce  thereof  applied  to  the  payment 
of  Interest,  conformable  to  the  said  Agreement;  and 
that,  thereupon,  these  Defendants  and  Campbell  ^  Co. 
did,  for  the  purpose  of  acknowledging  the  Receipt  of 
the  second  Certificates,  and  not  for  the  purpose,  or  with 
the  view  of  declaring  any  Trust  in  favour  of  any  of  the 
Holders  of  the  Bills  of  Exchange,  or  any  of  the  Holders 
of  any  Certificates,  give  a  Receipt  to  Martinez  and  the 
Commissioners,  in  the  words  and  figures  following,  viz. : 


''  We  have  received  from  Dan  Antonio  Martinez,  Dan 
Manuel  M.  Alzaybar,  Dan  Winceslas  de  Sierra,  and 
Don  Jose  Laredo,  Spanish  Commissioners,  the  Certi- 
ficates specified  hereunder,  amounting  together  to 
126,000  hard  Dollars  of  Rentes,  for  the  object  of  their 
being  negociated,  and  the  Produce  applied  to  the  Pay- 
ment of  Interest,  Commissions  and  Charges,  conformable 
to  the  Contract  entered  into  on  the  18th  of  July  1823. 
We  to  hold,  at  the  disposal  of  the  Spanish  Govern- 
ment, any  surplus  of  Amount  that  may  arise. 
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That  the  first  half-year's  Interest  on  the  first  set  of 
Certificates,  became  payable  on  the  1st  of  November 
1823 ;  and  that,  therefore,  these  Defendants,  and  Campbell 
fp  Co.  did,  out  of  the  Proceeds  of  such  of  the  second 
set  of  Certificates  as  had  been  sold,  appropriate,  and 
set  apart  the  Amount  of  the  first  half  year's  Interest  on 
sBch  of  the  Certificates  as  had  been  issued,  and  the 
same  was  paid  by  Campbell  ^  Co.  to  such  of  the  Holders 
thereof  as  applied  for  the  same,  and  that  the  second 
half-yearly  Dividend  did  not  become  payable  until  the 
1st  of  May  1824;  and  that,  on  or  about  the  1st  of 
October  1823,  the  King  of  Spain^  then  possessing 
and  exercising  all  the  functions  and  powers  of  the 
SpamMh  Ooyemmenti  by  a  Royal  Decree,  dated  the  1st 
of  October  1823,  annulled,  revoked,  and  made  void  the 
said  Appointment  of  the  said  Don  Antonio  Martinet^ 
and  of  the  said  Commissioners  and  all  the  other  Acts  of 
the  Constitutional  Government ;  and  that,  in  consequence 
thereof,  the  agency  and  authority  of  the  Commissioners, 
and  also  the  agency  of  these  Defendants,  and  of  Cainp* 
hdl  ^  Co.,  did  thereupon  cease  and  determine. 

That  these  Defendants,  and  Campbell  ^  Co.  did  not 
appropriate,  or  agree  or  undertake  to  appropriate  or 
apply  any  part  of  the  Monies  arising  fix>m  the  Sale  of 
any  of  the  Certificates  of  Rentes,  to,  in  or  towards  tlie 
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payment  of  the  second  half-yearly  Dividend  on  any  of 
the  Certificates;  and  that,  as  touching  the  several 
matters  in  the  Bill  mentioned,  these  Defendants  were 
mere  Agents  of  the  Constitutional  Government  of  Spahif 
jointly  with  CampbeU  ^  Co,^  and  under  Martinez  and 
the  Commissioners,  for  the  purpose  of  issuing  and  dis- 
posing, under  the  superintendence  and  control  o(  Martin 
nez,  of  such  Certificates  as  were  delivered  to  them  for 
that  purpose.  And  these  Defendants  do  aver  that 
neither  the  Plaintifif,  nor  any  of  the  Holders  of  Bills  (A 
Exchange,  or  of  Certificates,  was  orwere  Partiesor  Privies 
to  the  Agreement  of  the  18th  of  July  1823^  or  to  the 
giving  of  the  said  Receipt.  And  that  the  Commissioners 
and  Martinez  were  not,  otherwise  than  as  aforesaid,  the 
lawfiilly  authorized  and  accredited  Agents  of  the  Govern* 
ment  of  Spain,  and  that,  save  as  beforennentioned,  JKir- 
tinez  and  the  Commissioners  did  not  deliver,  to  these 
Defendants  and  to  CampbeU  ^  Co.  any  Certificates  of 
Rentes,  to  the  intent  and  purpose  that  the  same  might 
be  negociated  or  disposed  of  by  these  Defendants  and 
Campbell  §f  Co.,  and  the  Produce  thereof  appropriated 
by  them  in  payment  of  the  two  first  half-yearly  Din- 
dends,  which  shoald  become  due  on  any  Certificates  of 
Rentes ;  and  that,  save  as  beforementioned,  these  De- 
fendants and  CampbeU  ^  Co.  did  not,  by  any  Instru* 
ment  whatever,  or  in  any  other  manner,  testiiy  or  admit 
that  they  had  received  or  held  the  second  set  of  Certifi- 
cates or  any  part  thereof,  upon  Trust,  or  for  the  purpose 
of  negociating  the  same,  and  of  applying  the  Produce 
thereof,  or  any  part  thereof,  in  payment  of  the  two  first 
half-yearly  Dividends,  or  any  Dividends  or  Dividend 
that  should  accrue  on  the  first-mentioned  set  of  Certi- 
ficates, or  any  part  thereof,  or  in  any  manner  engage 
or  contract  to  pay  the  whole  or  any  part  of  the  first 
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year's  Interest  on  the  first  set  of  Certificates,  or  any  part 
thereof^  or  did,  in  any  nianner,  become  personally  liable, 
to  the  Holders  of  the  last-mentioned  Certificates,  or  any 
of  them,  for  the  first  year's  Interest  thereon,  or  any  part 
thereof  or  receiye  or  hold  the  Money  produced  by  the 
Sale  of  the  second  set  of  Certificates,  or  of  any  part 
thereof,  to  or  for  the  use  of  the  Holders  of  the  first  set 
of  Certificates,  or  any  of  them,  or  as  Money  specifically 
appropriated  to  the  payment  of  the  Certificates,  or  any 
part  of  the  first  year's  Interest  thereon,  or  on  any  part 
thereo£ 


1831. 

' V • 

ROB^RTAQII 

r. 
Lubbock. 


Mr.  Knight  Mr.  Kindersley,  and  Mn  FoUett,  for 
the  Defendants  Lubbock  ^  Co,,  in  support  of  the 
Plea: 

The  Bill  is  filed  for  a  Discovery,  in  aid  of  an  Action : 
it  will,  therefore,  be  sufficient  to  show  that  the  Plaintiff 
cannot  maintain  any  Action  upon  the  facts  contained  in 
Uns  Bill.  But  wd  shall  also  endeavour  to  show  that  the 
IHaintiff  has  no  Interest  whatever  in  the  matter  as  to 
which  the  Discovery  is  sought. 

In  Lo/usada  v.  TempUr(€L)y  in  which  Case  the  Bill  was 
filed  for  a  Discovery,  and  for  Commissions  to  examuie 
Witnesses  abroad,  in  aid  of  the  Defence  to  an  Action^ 
Lord  "EUdcn  thought  that  the  facts,  as  they  appeared  on 
the  Bill,  showed  a  Title  to  relief  in  Equity,  rather  than 
at  Law;  and  his  Lordship,  therefore,  refused  to  grant 
the  Commissions,  inasmuch  as  a  Bill  of  that  descrip* 
tbn,  being  auxiliary  only  to  relief  at  Law,  must  show 
a  legal  right:  but  his  Lordship  allowed  the  Plaintiff, 
under  the  special  circumstances  of  the  Case,  to  convert 
his  Bill  for  Discovery  into  a  Bill  for  Relief. 

(a)  2  Rubs.  561.   See  564.    - 
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In  this  case,  the  Plea  consists  of  several  fiu^ts ;  bat 
they  all  tend  to  one  point,  and  tender  one  single  issue, 
namely,  that  the  Plaintiff  has  no  Interest  in  the  subject- 
matter  of  the  Discovery.  That  such  want  of  Interest  is 
good  matter  of  Plea  to  a  Bill  for  Discovery  as  well  as 
to  a  Bill  for  Relief,  is  expressly  laid  down  by  Lord 
Redesdaleijb).  That  doctrine  was  acted  upon  by  Sir 
John  Leachf  Vice-Chancellor,  in  Mendizabel  v.  Ma- 
chado{c).  That  Decision  was  appealed  from,  and  was 
reversed,  by  Lord  Zyndhurst,  upon  the  ground,  that  the 
facts  stated,  did  show  that  there  was  a  right  of  Action, 
in  which  respect  only  he  differed  from  Sir  John  Leach(d). 
The  principle  laid  down  by  Lord  Redesdale^  and  upon 
which  Sir  John  Leach  proceeded,  was  left  untouched  by 
Lord  Zyndhursfs  decision. 


In  the  Argument  of  Mendizabel  v.  MachadOf  before 
Lord  LyndJiursty  Hindman  v.  Taylor  {e\  was  much 
relied  upon  by  the  Counsel  for  the  Plaintiff.  The  state- 
ment of  the  facts  in  that  case,  is  not  very  intelligible ; 
and  the  language  attributed  to  Lord  TkurloWf  goes  U} 
an  extent  to  which  it  is  clear  that  his  Lordship  never  in- 
tended to  go,  as  appears  by  his  subsequent  Decisions  in 
Newman  v.  Wallis  (/),  and  Hall  v.  Noye$  {g). 

Mr.  PepySf  amicus  cutub  : 

In  The  King  of  Spain  v.  HuUett,  precisely  the  same 
Plea  was  put  in,  as  in  Mendizabel  v.  Machado;  and 

(i)  Treat.  Plead.  238,  dd  edit.  (c)  Ante^  vol.  i.  68. 

(d)  The  Judgment  on  Appeal  is  not  reported.   Mr.  Knight 
stated  that  it  was  delivered  by  Lord  Lyndhurst  in  his  private 
room,  shortly  before  his  Lordship  resigned  the  Great  Seal. 
(e)  a  Bro.  C.  C.  7.  (g)  3  Bro.  C.  C.  483. 

(/)  Ibid.  143. 
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Lord  Lyndhurst,  in  the  course  of  the  Argument  on  that 
Plea,  had  some  Inquiry  made  as  to  Hindman  v.  Taylor ; 
and  his  Lordship's  impression  was  that  it  was  dis- 
placed as  an  Authority  for  the  proposition  .which,  accord- 
ii^  to  the  Report,  it  appeared  to  establish. 

(The  Vice^ChanceUor : — Hindman  v.  Taylor  is  one 
of  the  cases  in  Broum,  upon  which  no  reliance  can  be 
placed,  with  regard  to  the  statement.) 

In  jBaUUe  v.  Sibbald{h)  ^it  was  contended,  in  Argu* 
ment,  that  a  Plea  of  what  would  be  a  bar  to  an  Action, 
is  not  a  good  Plea  to  a  Bill  of  Discovery  in  aid  of  the 
Action,  and  Hindman  v.  Taylor  was  cited;  but  Lord 
Eldon  did  not  decide  upon  that  ground,  but  upon  the 
ground  that  the  Letters  were  an  acknowledgment  of  the 
Debt  Lord  Eldon,  therefore,  considered  that  the 
question,  whether  a  Defence  to  the  Action  could  be 
pleaded  to  the  Bill  of  Discovery,  was  still  undecided. 
MacGregor  v.  The  East  India  Company  ( t )  is  an 
authority  that  a  legal  bar  may  be  pleaded  to  a  Bill  of 
Discovery,  provided  it  has  been  pleaded  to  the  Decla- 
nttion. 

The  Case  stated  by  this  Bill,  is  that  the  Defendants, 
as  the  Agents  for  the  Spanish  Clommissioners  in  the 
business  of  the  Loan,  received  Certificates  which  they 
were  to  convert  into  Money,  and  apply  the  Proceeds  in 
paying  Interest  on  the  Loan.  The  Plaintiff  alleges 
that  he  is  a  Shareholder  of  the  Loan,  and  that  the  De- 
fendants have  received  the  Proceeds  of  the  Certificates, 


s. ^ * 
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(A)  15  Vcs.  185. 


(1)  Ante^  vol.  ii.  45a. 


174 

1831. 

BOBERTSOH 
LUBBOCKt 


CASES  IN  CHANCERY. 

in  party  for  his  use;  and,  therefore,  that  he  has  a  ri^l 
to  maintain  an  Action,  against  them,  for  Money  had 
and  received,  in  aid  of  which  he  requires  the  Discovery 
sought  by  the  Bill.    The  facts  stated  by  the  Plea, 
amount  to  this,  that,  though  the  Defendants  did  receive 
the  Certificates  and  sell  them,  and  receive  the  Proceeds, 
they  received  them  as  the  Agents  of  the  Commis- 
sioners, and  not  as  the  Agents  of  the  Holders  of  the 
Loan.     The  Defendants  were  Agents  for  individuals 
with  whom  the  Plaintiff  dealt,   and  acted  under  their 
supenntendence  and  control:  the  Plaintiff,  therefore, 
cannot  have  any  demand  whatever  against  the  De- 
fendants, much  less  can  he  have  any  demand  against 
them  which  is  sustainable  in  a  Court  of  Law.    Sap- 
posing  that  there  was  any  Contract  in  this  Case,  a  Con- 
tract with  A.  for  the  benefit  of  B.  does  not  give  B.  a 
right  of  Action  against  A. 


The  Case  upon  this  Record  stands  thus :  the  Spanish 
Government  being  indebted  to  certain  Persons  in  this 
Country,  found  it  necessary  to  employ  an  Agent  or 
Banker  in  this  Country  for  the  purpose  of  paying 
those  Persons ;  and,  to  enable  their  Agent  or  Banker 
to  pay  the  Claimants  on  them,  they  gave  to  him 
certain  Monies,  or  means  of  raising  Money.  Now  in 
what  character  did  he  receive  the  Funds  for  making 
the  payments  ?  He  received  them  as  Agent  or  Banker 
of  the  Spanish  Government,  with  a  direction  to  apply 
them  in  a  certain  way.  There  is  no  doubt  that,  as 
between  him  and  the  Spanish  Government,  he  would 
be  bound  to  apply  them  in  paying  the  Claimants.  But^ 
if  the  Spanish  Government  chose  to  countermand  their 
Authority,  and  to  make  a  new  disposition  of  the  Funds 
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in  bis  kandfly  he  would  be  bound  to  obey  that  Order* 
So,  if  an  individual  were  to  direct  his  Banker  to  pay  an 
Ajmoity,  and  the  Banker  were  to  pay  the  Annuity  for  a 
certain  time,  yet  the  individual  might  revoke  his  order ; 
but  the  Annuitant  would  not  have  a  right  of  Action 
against  the  Banker.    Suppose  that  the  Banker  wei^ 
to  fail,  would  the  loss  fall  on  the  Annuitant?    Be- 
sides, it  appears  in  this  Case,  that  there  was  an  alteration 
in  the  state  of  the  Principal.    For,  in  1828,  when  Uie 
Agents  first  received  the  Funds,  the  Government  of 
S^mn  was  in  the  hands  of  the  King  and  Cortes,  who 
had  directed  the  Money  to  be  paid  to  certain  Persons  in 
this  Country;  and  the  first  Dividend  was  paid  under 
that  Authority.     Between  the  time  of  the  first  Dividend 
being  ]Mdd,  and  of  die  second  becoming  due,  a  Revolu* 
tion  took  place  in  Spain  ;  and  the  King  countermanded 
that  Authority,  and  directed  that  the  Creditors  in  this 
Country  who  had  received  the  first  Dividend,  should 
not  be  paid  the  second  Dividend  out  of  the  Monies  in 
the  bands  of  the  Agents.    Taking  the  Bill  and  Plea 
together,  there  was  no  Contract  in  this  Case,  but  man- 
date only. 


1831. 
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Buty  if  there  was  a  Contract,  it  was  one  to  which 
the  Plaintiff  and  the  other  Creditors  of  the  Spamsh 
Grovemment  in  this  Country,  were  not  Privies;  and 
there  is  no  Case  where  an  Action  for  Money  had  and 
received  has  lain  at  Law,  unless  there  has  been  some 
privity  between  the  Plaintifi*  and  Defendant.  Though 
there  is  Money  sent  to  an  Agent  to  pay,  and  there  is 
a  mandate  commanding  him  to  pay,  still,  if  there  is  no 
privity  between  him  and  the  Party  who  is  to  receive  the 
Money,  an  Action  will  not  lie.  In  addition  to  those 
drcumstances,  the  Creditor  must  show  that  the  Agent 
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undertook  and  pledged  himselfy  to  the  Creditor,  to  hold 
the  Money  to  his  use.  Here,  there  was  no  such  pledge 
or  undertaking,  either  express  or  implied ;  and,  therefore, 
the  Discovery  would  be  useless;  WiUiam8Y.M>erett(k), 
Scott  y.  Porcher  (Z),  Yates  v.  Bell  {m\  Taylor  v.  Lendeg 
(n),  Stewart  v.  Fry  (o),  Grant  v.  Aiisten  (jp). 

The  fact  of  one  of  the  Dividends  having  been  paid, 
does  not  give  the  Plaintiff  a  right  to  have  the  second 
Dividend  paid  to  him.  The  Defendants  were  acting  aa 
the  Agents  of  the  Spanish  Government  when  they  paid 
the  first  Dividend ;  but,  as  to  the  seccmd,  the  SipanUh 
Government  directed  them  not  to  pay  it,  Yates  v.  JBelL 

Sir  J?.  Sugden  and  Mr.  Bethell,  for  the  Plaintiff: 

No  such  Plea  as  the  one  now  on  the  Record  can  be  sup* 
ported.  The  Bill  is  a  mere  Bill  of  Discovery.  In  Hindman 
V.  Taylor,  Lord  Thurhw,  C,  says:  '^The  whole  remedy 
being,  upon  the  face  of  the  transactions,  at  Law,  the  ques« 
tion  is,  whether  you  shall,  by  Plea,  bring  the  whole  merits 
on  here."  The  object  of  the  Defendants  in  filing  this 
Plea,  is  to  bring,  before  this  Court,  the  question  of  liabi^ 
lity  on  the  Contract :  so  that  this  Court  would  have  to 
try  the  right  of  Action  upon  the  imperfect  Evidence 
which  the  Plea,  and  the  Statements  in  the  Bill,  which 
are  admitted  by  the  Plea,  afford,  instead  of  leaving  it  to 
be  tried  in  a  Court  of  Law  to  which  tribunal  it  property 
belongs.  The  Plea  states  a  variety  of  circumstances 
which,  it  is  contended,  deprive  the  Plaintiff  of  his  right 
of  Action :  the  Answer  to  it  is  that  the  question  whether 


{k)  14  East,  58s. 
(/)  3  Mer.  6s2. 
{tn)  3  B.  &  A.  643. 


(n)  9  East,  49. 
(o)  7  Taunt.  339. 
(p)  3  Price,  58. 
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mch  is  the  effect  of  those  circumstancesy  ought  to  be 
tried  at  Law.  Gait  ▼.  Osbaldestoniq);  Leigh  y.  Leigh (r). 
The  Plaintiff  may  have  it  in  his  power  to  produce  other 
Eridence  in  support  of  his  Action,  and  the  Discovery 
sought  may  form  a  link  only  in  the  chain.  If  the  De^ 
fendants  are  satisfied  that,  because  the  authority  of  the 
Agents  was  revoked,  the  Plaintiff  cannot  maintain  his 
Acti<»i,  why.  do  they  withhold,  from  him,  that  Evidence 
which  may  be  given  as  well  by  an  Answer  as  by  a 
Plea. 
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The  Defendants  might  have  pleaded  some  general, 
abstract  iaet,  which  would,  at  once,  have  put  an  end  to 
die  right  of  Action :  but  this  Plea  consists  of  three  dis- 
tinct Defences,  and  is  nothing  but  an  informal  and  im- 
perfect Answer,  and  it  concludes  with  that  which  is 
matter  of  Demurrer.  It  states  that  the  Agency  of  the 
Defendants  was  revoked ;  it  denies  any  appropriation, 
on  the  part  of  the  Defendants,  of  the  Proceeds  of  the 
second  set  of  Certificates,  to  the  payment  of  the  second 
half-year's  Dividend,  and  it  alleges  want  of  privity  be- 
tween the  Plaintiff  and  the  Defendants ;  but  it  brings 
forward  no  extrinsic  ftict,  to  show  that  there  was  such 
want  of  privity.  That,  being  matter  apparent  on  the 
fece  of  the  Bill,  is  matter  of  Demurrer.  It  is  of  the 
essence  of  a  Plea  to  allege  something  extrinsic  to  the 
Bill.  Lord  Redesdale  says  that  the  object  of  a  Plea  is 
to  reduce  the  Cause  to  a  single  point,  in  order  to  save 
the  Expense  of  Parties  and  protect  a  Defendant  from  a 
Defence  which  he  ought  not  to  be  compelled  to  make, 
(*),    Whitbread  v.  Brochhur8t{t).     This  Plea  bring* 


{q)  5  Madd.  428. 
(r)  AntCf  vol.  i.  345, 

Vol.  IV. 


(s)  Treat.  Plead.  395. 
(0  1  Bro.  C.  C.  404. 
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forwatd  a  cloud  of  circumstances,  as  to  whick  it  would 
be  necessary  to  examine  a  great  number  o£  Witnesses, 
and,  therefore,  it  puts  the  Parties  to  all  the  expense  and 
trouble  which  it  ought  to  be  the  object  of  a  Plea  to 
prevent  After  the  Plea,  the  Defendant  goes  on  ta 
deny,  almost  every  fact  alleged  in  the  Bill,  in  the  shape 
of  Averment,  and,  thereby,  he  admits  the  necessity  of 
putting  in  an  Answer  in  support  of  his  Plea. 

» 

The  annulling  of  the  Decree  might  have  relieved  the 
Defendants,  if  they  had  not  incurred  an  obligation  to 
the  different  Creditors ;  but,,  having  incurred  that  obli- 
gation, and  having,  as  the  Plea  admits,  the  Money  ia 
their  hands  before  their  authority  was  revoked,  they  aie 
bound  to  fulfil  their  Engagements. 


In  Mendizabel  v.  Maehado  'Sir  John  Zeaehj  V.  C. 
says :  **  If  the  King  of  Spain  himself,"  &c.  («).  Theie- 
fore  the  ground  upon  which  the  Court  proceeded  there,, 
was  that  the  Discovery  would  be  against  conscience ; 
but  that  is  not  the  gsound  upon  which  we  rely. 

There  is  an  Allegation  in  the  Bill  which  the  Counsel, 
for  the  Defendants  have  not  adverted  to,  namely,  that, 
the  Defendants,  having  received  the  Money  for  the  ex- 
press purpose  of  paying  the  Dividends,  apptied  it  for 
their  own  purposes.  That  Allegation  is  admitted  by  the 
Plea,  and  takes  the  Case  out  of  all  the  Authorities  that 
have  been  relied  upon  on  the  other  side.  It  is  obvious 
that,  upon  proof  of  that  Allegation,  the  Plaintiff  would 
be  entitled  to  recover  in  c^stvmpsU^         ' 


(m)  AnUi  vol  i.  77» 
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The  language  of  the  Receipt,  which  is  set  forth  in  thd 
Plea,  confinns  the. construction  put  upon  the  Contract, 
by  the  Plaintiff.  For,  by  that  Receipt,  it  appears  that 
the  Defendants  were  to  hold,  the  Surplus  only  after  pay- 
ment of  the  Dividends,  at  the  disposal  of  the  Spanish 
GoTemment. 


1831. 
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The  Vic£-Chanc£LLor: 

In  this  Case  several  circumstances  are  stated, 
in  the  Bill,  as  the  ground  of  an  Action,  which  the 
Plaintiff  has  commenced ;  and  the  Bill  is  filed  for  a  Dis^ 
eovery  to  support  that  Action.  The  Defendants,  by 
fieading  to  the  Bill,  admit  that  the  Action  is  maintain- 
able upon  the  Case  stated  in  the  Bill,  otherwise  they 
would  have  demurred ;  but  they  have  stated  fiicts,  by 
way  of  Plea,  for  the  purpose  of  showing  that,  by  reason 
of  those  facts,  the  Action  is  not  maintainable.  It  had 
been  decided  that  a  negative  Plea  may  be  filed  to  a  Bill 
of  Discovery ;  but  I  apprehend  that  a  Plea,  in  order  to 
be  good,  whether  it  be  affirmative  or  negative,  must  h6 
either  an  Allegation  or  a  Denial  of  some  leading  fact,  or 
of  some  matters  which,  taken  collectively,  make  out 
some  general  fact.  Now,  in  this  Case,  the  right  to  Dis- 
covery is  founded  upon  a  variety  of  circumstances,  which 
are  noticed  at  the  end  of  the  Plea.  First  of  all  it  sets 
forth  a  set  of  facts  which  have  the  effect  of  confessing 
and  avoidmg  the  principal  matter  which  is  alleged  in  the 
Bill,  namely,  a  certain  Authority  from  the  Government 
of  Spain.  Then  it,  secondly,  avers  that  there  was  no 
Agreement  to  appropriate  the  Monies  in  question: 
and,  thirdly,  that  neither  the  Plaintiff,  nor  any  of  the 
other  Holders  of  the  Bills  or  Certificates,  were  privy  to 
the  Agreement  of  July  1823.  It  appears  to  me,  there- 
fore, as  it  did  at  the  time  when  the  Plea  was  argued, 
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that  the  Plea  is  not  single,  but  multifiuioiis,  and  that, 
for  that  reason,  it  must  be  oyer*ruled. 

There  is  a  further  observation  which  has  occurred  to^ 
me  upon  this  Case*  I  apprehend  that,  if  a  right  of 
Action  is  founded  upon  a  variety  of  circumstances  put 
together,  a  Plea,  which  attempts  to  show  that  the  Action 
cannot  be  maintained,  by  confessing  and  avoiding  some 
of  the  circumstances,  and  denying  the  rest,  cannot  be 
good,  for  this  reason,  that  it,  in  effect,  takes  to  pieces  all 
the  several  single  grounds  which,  put  ti^ther,  are 
asserted  as  tiie  grounds  upon  which  the  Action  is 
maintainable;  and,  by  confessing  and  avoiding  some, 
and  traversing  others,  it  reduces  the  Plaintiff  to  the  neces^ 
sity  of  proving,  in  a  Court  of  Equity,  without  a  Discovery^ 
that  he  has  a  right  to  support  that  Action.  But,  upon 
the  face,  of  this  Bill,  it  is  averred,  and  therefore  is 
admitted  by  the  Plea,  that  the  Action  at  Law  cannot  be 
maintained  without  a  Discovery.  I  think,  therefore, 
that,  upon  that  ground,  as  well  as  because  the  Plea  is 
multifarious,  it  must  be  over-ruled. 


The  Vice-chancellor,  afler  over-ruling  the  Plea,  was 
applied  to,  by  the  Counsel  for  the  Defendants,  for  leave 
to  amend  the  Plea:  and  his  Honor  granted  the  appU« 
cation. 


The  amended  Plea  was,  in  substance,  as  follows :  That 
these  Defendants,  who  were  merely  such  Agents  and  for 
such  purposes  as  specified  in  the  Agreement,  dated  the 
18th  of  July  1823,  never  did^  nor  did  any  or  dther  of 
them,' in  any  manner,  eng^e,  contract,  promise,  undei^ 
take,  or  agree  with  or  to  the  Plaintiff,  or  with  or  to  any 
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Person  or  Persons  holding  or  entitled  to,  or  who,  at  any 
time  or  times,  held  or  was  or  were  entitled  to  the  Cer- 
tificates of  580,000  Dollars  and  24,000  Dollars  of  Rentes^ 
in  the  Bill  mentioned  and  therdn  called  the  first  set  of 
Certificates,  or  any  or  either  of  them,  or  with  or  to  any 
Person  or  Persons  on  his  or  their,  or  any  of  their  account 
or  behalf,  that  these  Defendants  or  any  or  either  of  them 
had  received,  possessed,  held,  negociated,  sold  or  dis- 
posed of,  or  should  or  would  receive,  possess,  hold, 
negociate,  sell,  dispose  of  or  apply  the  Certificates  of 
125,000  Dollars  of  Rentes  in  the  said  Bill  mentioned, 
and  therein  called  the  second  set  of  Certificates,  or  any 
or  either  of  them^  or  the  Produce  or  Proceeds  of  such 
last-mentioned  Certificates,  or  any  or  either  of  them,  or 
.any  part  of  such  Produce  or  Proceeds,  to  or  for  the  use 
or  benefit,  or  on  the  account  of,  or  in  Trust  {or  the  said 
Plaintiff,  or  any  Person  or  Persons  holding  or  entitled  to, 
or  who,  at  any  time  or  times,  held,  or  was  or  were  entitled 
to,  or  who  might  hold  or  be  entitled  to,  the  said  first  set 
of  Certificates,  or  any  or  either  of  them,  as  Monies,  spe- 
cifically, or  otherwise  appropriated  to  pay  the  whole  or 
any  part  of  the  first  year's  Interest  thereon,  or  any  or 
either  of  them. 


1831. 
* * ' 

ROBKRTSQH 
LVBBOCft* 


The  arguments  in  support  of  the  amended  Plea,  were 
to  the  same  effect  as  those  in  support  of  the  Plea  as  it 
was  originally  filed. 


The  Vpce'Chancettor  said  that  the  amended  Plea  con- 
tsdned  two  propositions,  one  of  which  asserted  that  the 
Defendants  were  such  Agents  and  for  such  purposes  as 
were  specified  in  the  Agreement  of  July  1823 ;  and  the 
other  denied  that  the  Defendants  did,  in  any  manner, 
^engage,  contract  or  promise,  Sec.,  so  that  the  Plea  ad- 

N  3 


183 


CASES  IN   CHANCERr. 


1831. 

robbrtsom 

Lubbock. 


mitted  one  of  the  Allegations  in  the  Bill,  whereas  it 
was  the  object  of  the  Plea  to  show  that  the  Defendants 
ought  not  to  give  any  part  of  the  Discovery  sought ;  and 
that,  thesefbre,  the  Plea  was  wrong  in  point  of  form,  and 
must  be  over^ruled. 


«i 


1831: 

17th,  18th  dr 

19th  January, 

&  15th  April. 

Expectant  Heir* 
Saleof 
Reverstott* 

A  Sale  by  an 
Heir  Apparent, 
of  Interests  in 
Possession  and 
in  ReyersionySet 
aside,  the  Con- 
sideration beine 
inadequate,  and 
advantage  hay- 
ing been  taken 
of  the  Vendor's 
embarrassments. 


THE  EARL  OF  PORTMORE  ».  TAYLOR. 

IN  1795,  the  Plaintiff,  who  was  then  Viscount  MUm- 
toum^  was  appointed  Colonel  of  the  North  Lincoln 
Militia,  and  continued  to  be  Colonel  of  the  Regiment 
until  it  was  disembodied,  in  1816.  Upon  receiving  his 
Commission,  he  appointed  Messrs.  McDonald,  Bruce 
^  Landonj  Army  Agents,  to  be  the  Agents  for  the 
Regiment,  and  for  himself  as  Colonel  of  thb  Regiment 
In  1803,  the  Partnership  between  McDonald  ^  Co.  was 
dissolved,  upon  which  the  Plaintiff  appointed  Bruce  to 
be  Agent  for  himself  and  the  Regiment :  and  Bruce  held 
the  appointment  till  1816.  At  the  time  when  the  after- 
mentioned  Agreement  between  Bruce  and  the  Plaintiff, 
was  entered  into,  the  latter  was  in  great  pecuniary  dis- 
tress, many  of  his  Creditors  havmg  conmienced  Actions, 
against  him,  for  Debts  which  he  had  not  any  means  of 
satisfying,  and  he  had  a  large  family  of  Children  de- 
pendent upon  him  for  support.  At  that  time,  the  Plain- 
tiff had  no  Income  except  his  Pay  and  Emoluments  as 
Colonel  of  the  Regiment,  and  1,499/.  per  annum,  which 
he  derived  under  his  Marriage  Settlement,  and  which 
consisted  of  a  Rent-K^harge  of  600  Z.  a  year,  for  the 
joint  Lives  of  himself  and  his  Father,  the  late  Earl  of 
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Portmore,  and  Interest,  at  4i|  per  Cent,  upon  a  Mortgage 
Sum  of  6,0002.,  and  the  Dividends  of  10,350  Z.  58.  9cU 
Four  per  Cents,  for  his  own  life.  But  he  had  charged  his 
Income  under  the  Settlement,  with  redeemable  Annuities 
to  the  amount  of  1,060/.  per  Annum,  and  he  had  also 
granted  another  redeemable  Annuity  of  360  L  for  his  life : 
so  that  his  clear  Income  in  possession  under  the  Settle- 
ment amounted  to  DO  2.  only :  butlie  was  also  entitled,  under 
the  Settlement  to  a  reversionary  Life^interest,  expectant 
on  his  Father's  decease,  in  38,483  Z.  9  s.  Three  per  Cents. 
All  the  above  circumstances  being  well  known  to  jBncce, 
he,  on  the  26th  of  March  1808,  agreed  to  purchase,  of 
the  Plaintiff,  for  16,600 1,  the  Interests  which  the  Plaintiff 
was  BO  entitled  to  under  his  Marriage  Settlement,  and  also 
an  Annuity,  of  600/.,  to  commence  upon  his  Father's 
decease,  on  the  happening  of  which  event  the  before-- 
mentioned  Rent-charge  of  the  same  amount,  would  cease. 


1831. 

V ^ ' 

Earl  of 
portmorb 

V. 

Taylor. 


On  the  26th  of  March  1808,  the  Plaintiff  was  in- 
debted, to  Brucey  in  463/.  28.  5  d.  on  the  balance  of  the 
Regimental  Accounts  subsisting  between  them.  Be- 
•tween  the  26  th  of  March  1808  and  the  27th  of  April  in 
the  same  year,  Bmce  advanced  to  or  on  the  account  of 
the  Plaintiff,  in  order  to  relieve  him  from  the  pressing 
demands  of  his  Creditors,  several  Sums  of  Money, 
most  of  which  were  of  small  Amount,  but,  together  with 
the  463/.  28.  5d.  amounting  to  2,421/.  16^.  2d.;  and, 
/or  securing  that  Sum  with  Interest,  the  Plaintiff  gave, 
to  BrucCj  his  Bond  dated  the  same  27th  of  April ;  and, 
OH  the  next  day,  Brucej  as  a  further  Security,  insured 
the  Plaintiff's  Life  for  2,400  /.  Between  the  28th  of  April 
and  the  12th  of  May,  Bruce  advanced,  in  like  manner, 
for  the  Plaintiff's  use,  several  other  Sums,  which,  to- 
gether with  the  2,421 /.^16«.  2d.  and  the  Interest  theseoi^ 

N  4 


184 


CASES   IN   CHANCERY. 


Eaul  or 

•PoaTMORB 
V. 

Taylor. 


amounted  to  4,960 1. ;  and,  for  securing  that  Sum,  miSU 
Interefit,  the  Plaintiff,  on  the  aame  12th  of  May,  gare, 
to  Bnice,  a  Warrant  of  Attorney,  upon  which  Judgment 
was  soon  afterwards  entered  up,  for  9,960/.  On  the 
12th  of  May  1808,  at  which  time  the  Plaintiff  and  his 
Father  were  of  the  respective  ages  of  36  and  62  yeara^ 
Articles  of  Agreement,  for  the  before-mentioned  Pur- 
chase, were  entered  into,  between  the  Plaintiff  and  Brmce, 
in  which  the  former  was  described  as  the  eldest  Son  and 
Heir  Apparent  of  the  Earl  of  Portmore;  and,  therebyv 
the  Plaintiff,  in  consideration  of  15,600/.  to  be  paid  by 
Brucej  agreed  to  sell,  to  him,  the  Interests  to  which  the 
Plaintifli)  was  entitled  under  his  Marrii^  Settlement, 
and  to  grant,  to  Bruce,  an  Annuity  of  600 /L  for  the  Plam- 
tiff 's  life,  to  commence  on  his  Father's  decease ;  and  it 
was  agreed  that  the  Agreement  should  be  completed  by 
the  9th  of  July  then  next,  and  that,  in  the  Conveyance 
to  be  made,  in  pursuance  of  the  Agreement,  there  should 
be  inserted  a  Covenant  that  the  Plaintiff  would  not 
consent  to  the  Investment,  of  the  6,000/.,  or  of  the 
19,360/.  6«.  9</.  Three  per  Cents,  in  the  Purchase  of 
Real  Estates,  under  the  Power  for  that  purpose  con- 
tained in  the  Settlement,  or  to  any  alteration  of  the 
Securities  upon  which  the  same  were  invested,  without 
Bruce's  previous  consent,  and  that,  in  case  any  such 
Purchase,  or  variation  of  Securities  should  be  made, 
then  the  Plaintiff  should  pay,  to  Bruce,  such  Sums  of 
Money  as  would  give  to  him  an  Income  to  the  same 
Amount  as  he  was  before  entitled  to,  and  that  the 
Payment  of  those  Sums  should  be  secured  in  the  manner 
therein  mentioned :  and  it  was  further  agreed  that  all 
the  Expenses  of  the  Deeds  for  carrying  the  Agreement 
into  effect,  and  of  filing  a  Memorial  of  such  of  them  as 
it  should  be  necessary  to  memorialize,  should  be  borne 
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by  Uie  Plaintiff^  and  that  the  4,950  f.  (in  which  the  Thsst' 
tiff  was  indebted  to -BrueCj  as  before^^mentioned),  shooUl 
be  taken  in  part  of  the  15|6002.  and  should,  thereupon, 
be  rdeased  by  Bmce. 

Between  the  date  of  this  Agreement  and  die  9th  df 
NoTember  following,  Bruce  advanced,  on  Lord  JRUby- 
town's  Account,  several  other  Sums  of  Money,  prine»- 
pally,  of  small  Amount,  (one  of  them  being  19s.  only,) 
and  Bruce  secured  those  Sums  by  insuring  the  Plain- 
tiff's Life. 


Eastlov 
PoRTMoax 

Taylor. 


The  Agreement  was  carried  into  effect  by  a  Deed, 
dated  the  14th  of  March  1810,  and  made  betwe^  the 
Plaintiff,  (who  was  described  as  before,)  Bruce  and  tbe 
Persons  who  were  appointed  by  him  to  be  his  Trustees 
in  the  Purchase,  and  the  several  Persons  to  whom  the 
poor  Annuities  had  been  granted  by  £he  Plaintiff,  and 
their  Trustees ;  and,  after  reciting  the  Agieemait  of  the 
26th  of  March  1808,  and  that,  on  the  same  day,  the 
Plaintiff  was  indebted  to  Bruccy  on  the  balance  of  his 
Pay^account,  in  4632.  2s.  5d.  and  that  Bruce  had  at 
diffoent  times  durmg  the  months  of  March  and  April 
1808,  paid,  to  or  on  account  of  the  Plaintiff,  the  several 
Sums  of  Money  therein  specified,  amounting,  wiA  the 
4632.  2s.  5d.  to  2,421/.  16«.  2d,  for  securing  which 
Sum  the  Plaintiff  had  executed  the  Bond  of  the  27th  of 
April  1808,  and  JSncce  had  insured  the  Plaintiff's  Life  for 
^00  2.,  and  further  reciting  that,  in  the  mbnths  of  Aprfl 
.and  May  1808,  Bruce  had  paid,  to  or  on  the  account  of 
the  Plaintiff,  several  other  Sums  of  Money,  therein  also 
8pecified,.and  which,  with  the  2,421  /.  Ms,  2d.,  amounted 
4o  4,950  2.  for  which  the  Plaintiff  had  given  the  Warrant 
:of  Attorney,  as  before-mentioned,  upon  which  Judgment 


190 


CASES  IN  CHANCERY. 


1831. 

Eari.09 
portmorb 

Taylor, 


it  appeared  that  he  was  out  of  the  kingdom  in  April 
1826.    On  the  1st  of  September  in  that  year^  the  Bill 
was  filed  against  Taylor,  Gordon,  Anderson  and  Hyattf 
stating  that  the  Interests  conveyed  to  Bruce  by  the 
Indenture  of  March  181 0,  were  of  much  greater  Tslue 
than  16y600t,  regard  being  had  to  the  then  age  of  the 
PlaintifiTs  Father:  that,  by  the  Conveyance,  Brvee  ac- 
quired an  immediate  Income  of  1,499  Z.,  and  an  Income 
of  lyl64Z«  \08,j  expectant  upon  the  life-interest  of  the 
Plaintiff's  Father:  that,  cm  the  death  of  the  Plaintiff's 
Father,   the  Income  payable  to  Bruce,  amounted  to 
2,668/.  lOtfr  per  Annum:  that  the  Sum  of  6,612/.  ias.-2i/. 
consisted  of  a  great  many  different  Sums,,  some  of 
which  were  paid,  by  Bruce,  to  or  on  account  of  the 
Plaintiff,  to  satisfy  Creditors  who  were  suing,  or  threat- 
ening to  sue  the  Plaintiff,  for  their  Debts,  as  was  well 
known  to  Bruce  at  the  time,  and  that  others  of  such 
Sums  had  been  pcdd  by  Bruce,  before  the  Agreement  of 
May  1808  was  entered  into,  or  had  been  claimed  and 
retained  by  him  on  Account  of  the  Premiums  on  the 
Policies  of  Insurance :  that  Bruce,  ftom  the  year  1803^ 
down  to  the  date  of  the  Deed  of  March  1810,  and 
afterwards,  acted  not  only  as  the  Plaintiff's  Regimental 
Agent,  but  also  as  his  general  pecuniary  Agent,  and 
was  acquainted  with  all  his  affairs,  and  received  and 
paid  Monies  on  his  behalf:  that,  by  the  Agreement,  it 
was  stipulated  that  the  4,950 1,  for  which  the  Plaintiff 
had  given  the  Warrant  of  Attorney,  of  the  12th  of 
May  1808;  should  be  taken  in  part  Payment  of  the 
15,600/.,  and  that  the  Plaintiff  should  be  released  from 
the  4,950/.,   and  from  the  Securities  for  the  same: 
but  that  the  Plaintiff's  Bond,  of  the  27th  of  April, 
for  part  of  that  Sum,'  had  not  been  delivered  up,  4ind 
that  the.  Judgment  which  had  been  entered  up  on  the 
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Warrant  of  Attorney  of  the  12th  of  May  1808^  waa  stiK 
in  force. 

The  Bill  charged  that,  in  the  transactions  afbresaidi 
Bnee  took  undue  advantage  of  the  Plaintiff's  pecuniary 
distress^  being,  at  the  time,  the  pecuniary  Agent  of  the 
Plaintiff:  and  that,  at  the  dates  of  the  Agreement  and 
of  the  Indenture,  Bruce  held  the  Plaintiff 's  B<»id  and 
Warrant  of  Attorney,  and  took  advantage  of  his  power 
over  the  Plaintiff,  and  induced  the  Plaintiff  to  consent 
that  the  Annuities  which  had  been  redeemed,  should  be 
converted  into  irredeemable  Annuities. 


^ V ' 

E^aL  OF 
FoaTMoas 

Tatlob: 


The  Bill  prayed  that  the  Agreement  and  the  Inden^ 
tore  of  March  1810,  might  be  delivered  up  to  be 
cancelled,  upon  Payment  of  what,  if  anything,  then 
lemained  due,  from  the  Plaintiff,  in  respect  of  the 
16,6002.  and  Interest  thereon ;  and  that  Accounts  might 
be  taken,  upon  the  one  hand,  of  the  1 6y500  2.  and  Interest, 
and,  on  the  other  hand,  of  the  Sums  received,  by  Bruce 
and  his  Assignee,  in  respect  of  the  Rentrcharge  of  600  /., 
Ike  Interest  of  the  6,0002.,.  the  Dividends  of  the 
19,350  2.  6«.  9  d.  Four  per  Cents.,  and  of  the  88,483  2.  9  «* 
Three  per  Cents.,  or  otherwise  in  respect  of  the  Annuities 
oonyeyed  by  the  Indenture. 

The  Defendant  Taylor,  by  his  Answer  said,  and  hi» 
Witnesses  proved,  that  the  Accounts,  between  Bruce  and. 
the  Plaintiff,  were,  from  time  to  time,  examined  and 
i^iproved  by  the  Plaintiff  with  the  assistance  of  his 
Solicitor,  and  that  the  Agreement  and  the  Deed  of  March 
1810,  were  perused  and  approved  by  the  latter,  on  the 
Plaintiff's  behalf;  and  he  contended  that  the  transactions 
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mentioned  in  the  Bill,  were  fair  and  valid^  and  that  no 
advantage  had  been  taken  of  the  Plaintiff. 

Mr.  Morgan,  the  Actuary  of  the  Equitable  ABsuraxice 
Office,  who  was  examined  for  the  Plaintiff,  deposed  that 
according  to  a  fair  computation,  and  assuming  that  Lord 
MiltvUofwn  was  in  the  36th  year  of  his  age,  in  May 
1808,  an  Annuity  of  600  Z.  payable  during  his  life,  was 
then  worth  6,188 1,  or  thereabouts,  that  the  Interest,  at 
4  2. 10 «.  per  Gent  on  a  Mortgage  for  6,000  Z.,  payable 
for  the  same  period,  was,  at  the  same  time,  worth  2,784  L 
or  thereabouts,  and  the  Interest  and  Dividends  of  the 
10,850  Z.  6  «.  9  d.  Four  per  Gents,  payable  for  the  same 
period,  was,  at  the  same  time,  worth  9,679  Z.  or 
thereabouts,  and  the  Interest  and  Dividends  of  the 
88,483 1.9  8.  Three  per  Cents,  payable  during  the  life  of 
Lord  MUsintaumf  after  the  decease  of  his  Father,  was 
worth,  at  the  same  period,  6,368  Z.  or  thereabouts^ 
assuming  that  Lord  MiUintawn  was  in^is  36th  year,  and 
his  Father  in  the  62d  year  of  his  age:  And  that^ 
according  to  a  fair  computation,  the  aforesaid  Interests, 
were  respectively  worth  in  March  1810,  as  follows :  that 
ia  to  say,  the  Annuity  of  600  Z.  6,060  Z. :  the  Interest 
and  Dividends  of  the  19,360  Lbs.9d.  Four  per  Cents. 
9,386  Z.:  the  Interest,  at  4|per  Cent.,  on  the  6,000  Z. 
Mortgage,  2,727  Z. :  and  the  Interest  and  Dividends  on 
the  38,483  Z.  9  8.  Consols,  6,626  Z.  And  he  said  that  he 
had  ascertamed  those  values  according  to  the  ordinary 
Calculation  and  Estimate  of  the  value  and  of  the  duration 
of  life,  and  that  he  was  unable  to  say  what  the  said 
Interests  would  have  produced,  upon  a  Sale  thereof,  in 
May  1808,  or  in  March  1810,  as  that  would  depend 
upon  other  circumstances,  beyond  the  computation  of  an 
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Actnaiy  >;  and  one  of  the  Defendant's  Witnesses  deposed  1 8:^  i . 

that,  in  1 8-1 3^  the  PlaintiflTs  Solicitor  had,  in  his  presence, 
oflfered  JBruee  86,000^.  for  the  Property  purchased  by  ^ 
Brude  of  the  Plaintiff,  and  that  Bruce  replied  that  he 
did  not  intend  to  dispose  of  it.  The  Defendant  Hyatt  Taylos. 
(who  was  exammed  as  a  Witness  for  Taylor)  deposed 
dial,  in  hiB  judgment,  the  Property  was  not  of  greater 
▼alue  than  15,M0/.,  because,  if  the  Plaintiff  could  have 
obtained  a  larger  Sum,  he  would  not  haye  sold  it  to 
Bruce  at  that  price :  but  he  did  not  profess  to  be  a  com- 
petent judge  of  Property  of  that  nature. 

Sir  JE.  SugdeHf  Mr.  Pepgs  and  Mr.  Jamesy  for  the 
Plaintiff: 

In  Cases  like  the  present,  it  is  always  material  to  see 
whedier  the  Party  selling  is  a  free  agent.  The  Plaintiff 
could  not  be  called  so :  he  was  a  needy  nobleman,  much 
embanassed  in  his  circiunstances,  and  was  dealing  with 
a  man  who  had  a  great  command  of  Money.  He  had 
granted  Annuities,  (all  of  which  were  redeemable) 
amonntilig,  within  WLper  atmum^  to  his  Income  in  pos- 
session. The  transaction,  which  was  carried  into  effect 
by  the  Deed  of  March  1810,  was  not  a  Purchase,  out 
and  out,  of  a  Life-interest ;  but  was  an  Annuity  tran- 
saction. By  the  transaction  which  the  Bill  now  seeks 
to  set  aside,  Sruce,  for  1 6,600  Z.,  acquired  an  immediate 
income  of  l,4b9  2.,  and  an  Income  expectant  upon  the 
decease  of  the  Plaintiff's  t^'ather,  who  was  of  an  advanced 
age,  of  1,1642.  All  tiie  Teims  of  the  Agreement  point 
to  the  grant  of  an  Annuity,  and  not  to  a  Purchase.  The 
expenses  of  the  Deeds,  (as  is  always  the  case  in  grants 
of  Asmuities,  but  not  in  Purchases,)  were  to  be  borne  by 
Lord  MiUintawn,  and,  in  case  the  6,000  /.  or  the  pro- 
duce of  the  38,4832.  Three  per  Cents.,  or  of  the  19,36021 
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time.  Brucef  too,  threw,  upon  the  Plaintiff^  the  expenses 
of  the  Deedsy  and  half  the  ad  valorem  Duty,  by  which 
means  the  whole  of  the  Purchase-money  was  swallowed 
tip.  This  is  a  forther  proof  of  the  power  which  he  had 
over  the  Plaintiff. 

Bruce,  as  appears  from  the  recitals  in  the  Deed,  in 
which  the  Accounts  between  him  and  the  Plaintiff 
are  mentioned,  was  not  only  the  Plaintiff's  Regimaital 
Agent,  but  also  his  pecuniary  Agent.  And  the  Case 
upon  this  Recotxl  amounts,  simply,  to  a  dealing  between 
an  Agent  and  his  Principal,  the  effect  of  which  was  to 
strip  the  latter  of  all  his  Prc/perty  for  a  Sum  less  than 
the  value,  by  9,000  Z. 

Tlie  Case  of  Gowlandv.  De  Faria(e)  went  to  this 
extent,  that,  if  the  Purchaser  of  a  reversionary  Interest 
has  not  given  the  full  value  for  it,  according  to  the 
tables,  the  transaction  must  be  set  aside.  But  it  is  not 
necessary,  in  this  Case,  to  contend  for  the  Rule  to  that 
extent ;  as  the  Consideration  here  is  so  greatly  dispro- 
portionate to  the  real  value ;  and,  therefore,  without 
adverting  to  the  relative  situations  in  which  the  Parties 
stood  to  each  other,  or  to  the  circumstance  that  IjOid 
MUsintown  was  an  Heir  Apparent,  this  Purchase  must 
be  set  aside,  on  the  ground  of  the  inadequacy  of  the 
Consideration  alone,  Fox  v.  Mackreth(f) ;  Heathcote 
V.  Paignon{g)\  Qartside  v.  IshertDoodih). 

Mr.  Knight  and  Mr.  Roupell  for  the  Defendant 
Taylor : 

'   Bruce  was  Agent  for  the  Plaintiff  merely  as  Colonel 
of  the  Regiment.    Is  there  wything  arising  out  of  the 

(e)  17  Ves.  30.  (g)  2  Bro.  C.  C.  167. 

(/)  2  Bro.  C.  C.  400.  (A)  I  Bro.  C.  C.  55^* 
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lelatiye  situations  of  on  Arppty  Agent  fuid  the  Colonel  of 
Hie  RegUpent,  for  which  he  is  Agenty  to  preclude  them 
from  contracting  with  each  other  ?  It  ha^  been  said  that 
the  prior  Annuities  were  redeemable^  but  there  is  uq 
Eyidence  of  that  fact  It  has  been  contended  that  Lord 
MUsintQwn  was  under  the  dominion  of  Bmce,  and  was 
not  a  free  agent  in  the  transaction  whiph  is  sought  to 
be  impeached.  He  was,  however,  of  the  mature  age  of 
3$ ;  i^d,  in  eyery  step  of  the  transaction,  be  acted  under 
4ie  iidyiqe  pf  bis  Solicitor  ]V(r.  Surman.  The  Agreement 
iva^  entei!)ed  into  m  1808,  and,  after  the  lapse  of  two 
yeaj[»,  the  Deed  was  prepared  and  approved  of  by  Lord 
Milsintown's  Counsel  and  his  Solicitor,  and  was  after^ 
irards  deliberately  executed  by  him.  It  contains  recitals 
of  the  Accounts,  with  the  most  minute  and  elaborate 
detaiL  The  whole  of  them  had  been  gone  through  with 
Surmanj  and  had  been  approved  and  signed  by  him*. 
If  the  transaction  is  to  be  set  aside,  Surman  would  have 
been  the  best  Witness  in  support  of  the  Plaintiff's  Case  ; 
but  be  has  not  been  examined.  The  fact  that  Bruce 
took  a  Bond  and  Waixant  of  Attorney  from  the  Plainti£^ 
has  been  much  relied  upon.  What  un&imess  was  there 
in  his  taking  Securities  for  his  advances,  whilst  the  Pur-> 
chase  remained  ia  fieri?  With  respect  to  Lord  Jfi&in- 
loim's  agreeing  to  pay  the  Expense  of  the  Deeds,  in 
Annuity  tnuuuictioDB,  nothing  is  mote  common  than  for 
the  Ghrantor  to  pay  those  Expenses.  In  ordinary  Cases 
of  Sales  of  Estates,  such  Agreements  have  been  made, 
though  they  are  unusual.  In  this  Case  a  reversionary 
Annuity  was  granted ;  so  that,  in  feet,  it  was  an  Annuity 
transacti(m,  to  a  certain  extent.  There  is  no  objection 
in  Law,  to  the  grant  of  an  Annuity,  without  a  Clause  of 
Be-purchase.  The  Plaintiff's  Case  gains  nothing  by 
showing  that  it  was  an  Annuity  transaction. 
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Then  the  Deed  wad  objected  to,  becatise  it  cotifuuT  tf 
Covenant  that  Lord  JUiUntown  would  not  execate  M 
Power,  which  he  bad^  to  charge  the  Estates  with  Por« 
tions:  but  there  ift  nothing  in  that  Covenant  that  carried 
the  obligations  of  Lord  MUrifUaum  further  than  they 
stood  beforeir  After  he  had  sold  his  Lifi>-inierest»  he 
could  not  do  anything  in  derogation  of  it< 


Now,  if  the  transaction  is  such  as  cannot  be  im« 
peached  on  its  own  merits,  let  us  ccmsider  whether  the 
Rule,  as  to  the  Sales  of  reversionary  Interests,  applies. 
The  extent  to  which  the  Court  has  gone,  in  setting  aside 
Sales  of  Reversions,  has  been  often  regretted.  •  An 
Actuary's  Estimate  of  the  value  of  a  Reversion,  is  not, 
of  necessity,  the  only  criterion  of  value,  Shetty  v. 
iV€uA(i).  In  that  Case  the  Sale  by  Auction  was  held 
to  be  the  criterion  of  value.  It  is  consistent  with 
Morgan's  Evidence  that,  if  the  Property  had  been  put 
up  to  Auction,  it  would  have  produced  a  less  Sum.  He 
has .  formed  his  Estimate  on  the  supposition  that  Four 
per  Cent,  would  be  the  Dividend  payable,  during  the 
whole  of  Lord  MUsintawn's  life,  upon  the  19,860/. 
Stock,  which  we  know  not  to  be  fact ;  for  that  Dividend 
has  since  been  reduced  toThree  and  a  Half  per  Cent. ;  and 
he  has  also  taken  it  for  granted  that  the  Interest  of  the 
6,000  /.  would  not  be  reduced.  Is  a  calculation,  founded 
upon  such  grounds,  to  be  depended  on  ?  Hyatfs  Evi^ 
dence  shows  that  the  Price  paid  was  the  full  value  of  the 
Property  sold.  The  Plaintiff  has  not  proved  what  was 
the  value  of  the  Property  in  the  market,  which  is  the 
only  fair  criterion  of  value,  Which&)te  v.  JBram8ton{h)^ 

(i)  3  Madd.  333. 

(k)  Decided  by  hord  Lyndhurst^  on  Appeal,  but  not  reported. 
See  a  Note  of  this  Case,  post.  203,  m  which  the  fitcts  are  more 
fully  and  accurately  stated. 
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Iblliat  Case  a  referaioiiary  IntereBt,coiitiiigent  on  a  mar- 
fied  Woman  dying  without  Iflsue,  was  sold  for  aSum  less 
than  it  had  been  valued  at  by  an  Actuary^  and^  notwith- 
standing, it  was  referred  to  the  Jfof^  to  inquire  whether 
it  had  been  sold  at  a  &ir  and  adequate  Price.  The  Master, 
-at  first,  reported  that  the  Price  was  not  a  &ir  and  adequate 
It  was  then^  referred  back  to  him  to  review  his 


one. 


Report,  and  he  ultimately  certified  that>  having  regard 
to  certain  fects,  the  price  was  fiur  and  adequate;  and 
Lord  Lyndhwp$tf  on  Appeal,  confirmed  the  Sale,  and 
expressed  it  to  be  his  opinion,  that  the  question  as  tb 
the  value  of  a  reversionary  Interest,  was  not  to  be  de- 
cided by  an  Actuary's  Valuation.  The  Case  of  Headen 
V.  Rosherif)  is  precisely  in  point.  The  decision  in  that 
Case  was  cited  and  approved  of,  by  Lord  Lyndhurst,  in 
Wkichoote  v.  JBramstan^  and  it  has  never  been  called  in 
questbn.  The  Ride  laid  down  in  Oawland  v.  DeFaria, 
cannot  be  supported  to  its  full  extent,  and  is^not  war-" 
ranted  by*  previous  decisions. 

This  Case  is  peculiar  in  it&  nature.  It'  is  a  Sale  of 
Interests,  some  of  which  were  in  possession  and  others 
in  reversion.  By  what  medium  is  the  Court  to  ascer- 
tain what  part  of  the  Price  was  paid  for  the  one,  and 
what  part  for  the  other.  The  Court  has  never  set  aside 
Sales  where  part  of  the  Property  sold  was  in  possession, 
and  part  in  reversion,  for  the  Price  cannot  be  appor- 
tioned.. In  DavU  v.  The  Duke  of  MarUnnrniffhim), 
Lord  JEkUm  alludes  to  many  points  of  doctrine,  and, 
amongst  others,  to  a  Sale  of  a  Reversion  coupled  with 
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(/)  1  Macleland  &  Tounge,  89.    See  Hincksman  v.  Smithy 
3  Rttss.  433. 
(m)  See  2  Swanst.  154. 
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a  oaerely  hobbbji^I  Intereeit  ill  possedsicna^  and  he 
^  it  as  a  Case  presenting  considemble  difficulty.  In 
tkis  Case  the  Plaintiff  had  a  taiat  and  substantial  In-^ 
^lest  in  possession.  It  was  not  only  not  a  mete 
colourable  Interest,  but  a  most  yaluaUe  one ;  for  the 
IxnyiBg  up  of  the  Ann^tiesp  let  Brwce  into  the  immedi^ 
jRte  fieceipt  of  an  Income  Of  1,4992.  a  year.  The  reyer- 
sionary  Interest  was  the  least  valuable.  If  Bruce  waa 
able  to  purchase  the  Annuities  for  less  than  their  full 
value^  why  is  he  not  to  have  the  benefit  of  that  Pur- 
^tiase  in  calculating  the  value  ? 

Next,  as  to  the  delay  vrfiich  has  taken  place  in  fiUng 
the  Bill,  A  Party  who  seeks  to  impeach  a  transaction, 
ought  to  institute  proceedings  at  the  earhest  period. 
Supposing  that  period  to  be,  in  this  Case,  the  death  of 
Lord  Pcrtmare,  twenty-two  months  were  suflfered  to 
elapse  aftra*  that  event,  before  the  Bill  was  filed.  How- 
ever no  change  took  place  in  Lord  MUsintaum^s  circum- 
stances by  Lord  Portmore's  death,  except  that  the  Interest 
in  reversion  then  beoame  an  Inter^t  in  possession ;  and, 
for  anything  that  appears  to  the  contrary.  Lord  MUmt' 
iawn  was  l^ble  to  extricate  himself  fixsm  all  his  diffi^ 
culties,  in  his  Father's  Ufetipie.  If  that  be  so,  it  waa 
the  duty  of  Lord  MUdntawn  to  prove  that  the  pressure 
upon  him  continued,  and  that  the  death  o[  Lord  Pert' 
n^ore  created  a  mate^a}  diiS^rence  in  his  circumstanoea 
There  is,  however,  no  Evidence  tp  that  effeot,  and  the 
delay  is  in  no  manneor  accounted  for.  There  is-  no 
Case  of  this  description  in  which  this  Court  has  given 
relief  after  acquiescence  for  sudi  a  length  of  time. 


Mr.  Hinds,  Mr«  Combe  and  Mr.  Flather,  appeared  for 
the  other  Defendants. 
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Sit  Edtoard  Sugdeny  m  ^ply : 

It  has  beea  said  that  I^Ir.  McTga%  in  his  Estimate^ 
did  pot  take  into  his  calculation  thai  the  Four  p^ 
Cents,  wera  liable  to  be  reduced:  but  the  Court  has 
to  consider  what  was  the  value  of  the  Plaintiff's  In-^ 
teiests  at  the  time  of  the  Sale,  and  not  what  are  their 
values  at  the  present  time.  Beside?,  if  the  Dividends 
had  be^  increased^  or  the  Stock  had  risen  above  par, 
Bruce  would  have  reaped  the  benefit.  If  the  rate  of 
Interest  has  &llen,  the  1<^,5Q6/.  is  of  less  value  than  it 
was  at  the  time  of  the  Sale;  for,  by  reducing  the  rate 
of  Interest,  the  valu^  of  the  Capital  is  reduoed. 

Delay  in  commencing  the  Suit  has  been  imputed  to 
the  Plaintiff:  but  ^he  proof  of  his  being  Abroad  until 
April  182^  reUeves  him  from  that  imputation.  The 
circumstance^  of  Lord  Pifrffnore  being  36  yeais  of  Age 
when  he  entered  into  the  Agreement,  and  of  his  having 
had  the  advice  ai)d  i^ssistance  of  his  Attorney,  have  als6 
been  relied  upon;  but  the  Court  has  relieved  in  Cases 
where  the  Age  of  the  Party  has  been  greater;  and  the 
hat  that  an  Attorney  was  employed,  has  never  been 
considered  as  of  any  weight 

Nexty  as  to  the  Autliorities  tha(  have  been  cited  fon 
the*  DefendiM^t.  In  pSieUy  t.  Hash  the  Decision  was 
Ibuided  on  the  Sale  having  been  by  Auction,  which  was 
Evidence  of  the  Market  Price,  and  on  there  having  been 
no  previous  dealing  between  the  Parties,  or  kno\vledge 
of  each  other.  In  Headen  v.  Kosher  tliere  was  nothing 
to  show?  09  the  result  of  the  Evidence,  that  the  Price  w^ 
inadequate ;  and  moreover,  there  had  been  a  ponfirma- 
tiott  of  the  Sale,  and  there  was  the  contingency  of  Issue. 
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Whichcote  y.  Bramiton  was  very  pecuUar  and  compli- 
cated in  its  dronmstancea.  There,  a  Lady,  having  a 
hu^  levenaonary  Property,  agreed  to  sell  a  portioa  of 
it,  amounting  to  6,000  L,  for  an  Annuity  of  dQO  Ip  It 
was  uncertain  at  which  of  two  periods  the  Annuity  was 
to  commence  f  if  at  the  earlief  period,  the  Consideration 
was  adequate ;  if  at  the  later  period,  the  Consideratioa 
was  inadequate;  The  Master,  upon  the  Evidence  of 
Mr.  Morgan,  whose  opinion  was-  given  on  the'  suppoei^ 
tion  that  the  Annuity  was  to  commence  at  the  later 
period,  reported  that  the  Price  was  inadequate.  It  was 
afterwards  proved  that  the  Annuity  was  to  conmioice  at 
the  earlier  period,  and  the  question  as  to  the  adequacy 
of  the  Price  was  referred  back  to  the  Magter,  and 
Mr.  Morgaii%  opinion  was  again  taken :  it  then  ap* 
peared,  by  his  calculation^  that  the  Price  was  adequate, 
and  the  Master  reported  accordingly.  That  Case, 
therefore,  is  a  Decision  in  the  Plaintiff's  favour,  as  it 
shows  that  the  opinion  of  an  Actuary  is  conclusive  as 
to  the  value  of  reversionary  Interests*. 


*  The  fiicts  of  the  Case  refened  to  were,  that  Mri^  Piggol^ 
being  entitled  to  io,ooo/.|  to  be  paid  upon  the  deaths  and 
fiulure  of  Issue  of  Michael  Newton  and  two  l4idics,>  who,  in 
February  1802,  were  respectively  of  the  ages  of  69,  70  and 
76  yearsy  sold  6,000 /.>  part  of  the  1 0,000 /.,  to  Mr.  Newlomf 
to  whom  the  Plaintifis  were  Executors,  in  consideration  of  an 
Annuity  of  500/.,  granted  by  him  to  Mrs.  Piggott.  The 
BiU  was  filed  against  the  Executors  of  Mrs.  Piggoti  and  the 
Trustees  of  the  Estates  chaiged  with  the  lOfiOoL  to  have  the 
6,000 /•  raised  and  paid  to  the  Plaintiffs.  Mrs.  Piggott^B 
Executors  contended,  by  their  Answers,  that  the  Annuity  was 
an  inadequate  Consideration  fi>r  the  6,000  {. :  and  it  was  re« 
ferred  to  the  Master^  to  inquire  as  to  that  fact.  The  Plaintifi 
contended,  before  the  Master,  that  the  Annuity  commenced 
on  the  sd  of  February  1802,  but  the  Defendants  contended 
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The  fiicto  of  this  Case,  tu .  tfaey  appear  on  the  Plead- 
lugs  and  Evidence,  are  these:   In  the  year  ia08  the 

that  it  did  not  commeoce  until  the  ad  of  Febraary  1804 ;  the 
Master  rqected  the  Evidence  tendered  for  the  Plaintiffs  upon 
that  subject,  and  calculated  the  value  of  the  Annuity  (as  com- 
mencing from  the  latter  peridd)  at  S1767  /.,  and  he  found  that 
the  rerendoaary  Interest  in  the  6,000  L  was  no  subject  of  com* 
put^iony  by  reason  of  the  condngenqr  of  Issue,  but  that,  witfa^ 
out  r^ard  to  such  contingenqr,  the  same  was^  on  the  2d  of  Fe* 
bruary  1804,  worth  3,4X)0  /• :  and  he  was,  therefore,  of  opinion 
that  the  Annuity  was  not  an  adequate  Consideration  for  the 
reversionary  Interest  in  the  6,000 /•  The  Plaintifi  having 
excepted  to  the  Report,  it  was  referred  back  to  the  Master 
to  review  his  Report,  and  the  Master  found  diat  the  Annuitj 
did,  in  fiust,  commence  in  pajfment  and  was  paid  from  the 
3d  of  February  i8o3  ;  that,  according  to  the  Valuation  of 
Mr.  MorgaUf  the  value  of  the  Annuity,  as  commencing  from 
that  day,  was  3,034/.,  and  according  to  the  Valuation  of  a 
Mr.  Harrison^  29^15  ^' »  and  that  the  value  of  the  reversion- 
ary Interest  in  the  6,000 /.,  could  not  be  accurately  ascer- 
tahied  by  reason  of  the  contingency  of  Issue,  but  that,  with- 
out regard  to  that  contingency,  the  same  was,  on  the  ad 
of  February  iSos,  according  to  Morgans  Valuation,  worth 
3,194/.  lis  6(L,  and  according  to  Harrison b  Valuation^ 
3,aoo/. :  but  that  Harrison  stated  that  the  chance  of  a  man  ot 
Mr.  Newton  s  age  having  Issue,  was  not  so  remote  as  to  make 
it  a  matter  unworthy  of  consideration,  and,  if  the  reversionary 
Interest  were  put  up  to  Sale,  would  greatly  depreciate  its 
value ;  but  to  what  deffee  it  was  impossible  to  determine, 
as  the  contingency  was  not  a  subject  of  calculation :  the 
Master  found  that,  on  the  ad  of  February  180a,  the  value  of 
the' Annuity  was  3,054/.  10^.,  and  the  value  of  the  Rever* 
sion,  without  having  r^^ard  to  the  contingency  of  Issue,  was 
3,197/.  ss.  gd. :  but  that,  though  that  contingency  was  in- 
capidile  of  accurate  valuation,  it  was  not  wholly  without 
value,  and  he  was  of  opinion  that,  having  regard  to  the  con- 
tingtticy,  tlie  Annuity  was  an  adequate  Consideration  for 
the  reversionary  Interest  in  the  6,000 /•    The  Defendants 
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present  Lord  Pcrtmore^  then.  Lord  Jfibistoim.  wa^ 
entitle4^  under  the  Settlement  made  on  hi#  Marriage^-  in 
the  year  1793,  to  an  Annuity  of  500/.  during  the  joint 
lives  of  himself  and  his  Father  Lord  Portmore :  and  he 
was  also  entitled,  during  his  own  life,  to  Interest  at 
Four  and  Half  per  Cent,  on  tlie  Sum  of  5,000  /.,  and  to 
the  Dividends  of  ^9,350^.  b$.dd.  Four  per  Cents.,  and 
be  wa9  also  entitlesl,  for  his  own  life,  in  the;  event  of  biq 
fiumving  hia  Father,  to  the  Dividends  of  33,483 1  ^b* 
Tluree  per  Cent  Consols :  thitt  is,  in  other  words,  to  an 
Income  in  possession  of  1,4992.  a  year,  and  to  an 
Income,  in .  reversion,  of  1,154/.:  but  this  Income  was 
encumber^  with  Annuities,  which  he  had  granted  for 
bis  own  life,  to  the  amount  of  1,400  /.  so  that  b^  had,  ii^ 
the  year  1803>  the  present,  unincumbered  Income  of  99/i 
a  year  only,  and  an  Income  in  reversion,  of  1,164  iL, 
charged  with  the  Annuities  in  the  way  I  have  mentioned. 
Prior  to  the  year  1808,  the  Plaintiff  beii^  the  Colonel 
of  the  North  Lvicoln  Militia,  appointed  Mr.  Bruce  and 
the  Persons  who  were  then  in  Partnership  witb  him,  t^ 
be  Agents  for  the  Regiment :  and,  upon  that  PartnePr 
ship  being  dissolved,  the  Plaintiff  appointed  Mr.  JBruce 
to  be  the  Agent  for  tlie  Regiment  and  for  himsdlf,  in  his 
capacity  of  Colonel  of  that  Regiment.  '  In  the  month  of 
March  1808,  the  Plaintiff  was  labouring  under  very 
great  pecuniary  embarrassments,  apd  he  had  then  ^ 
Family  of  Six  or  Seven  Children;  and  b^  bad  uq  means  of 


e^Kcepted  to  this  Report,  and,  upon  tlvs  Cause  coming  on  to 
be  heard  upon  the  Exception3,  and  for  Further  Directions, 
the  Exceptions  taken  by  the  Plaintilis  to  the  former  Report 
were  allowed,  and  the  Exceptions  taken  by.  the  D^endaats 
to  the  latter  Report  were  over*4ruled,  and  the  Fund  in  Cour^ 
after  payment  of  the  Costs  of  the  Tnisteesi  was  ordered  tp 
be  paid  to  the  Plaintiffs.  The  Defendants  appealed  &om  ibif 
Order :  and  the  Appeal  was  dismissed. 
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8U|^rting  himself  and  them,  exeept  what  were  derived 
from  the  Income  which  I  have  stated,  and  also  from 
his  pay  and  profits  as  Colonel  of  the  North  Lincoln 
Militia.  In  March  1808,  an  Agreement  was  made, 
(which  I  understand  to  be  a  verbal  Agreement,)  that 
the  Plaintiff  should  sell,  to  Mr.  Bruce,  the  whole  of  his 
Income,  both  m  possession  and  m  remainder,  mider  his 
Marriage  Settlement,  for  a  Sum  of  16,500/.:  but  one  of 
the  terms  of  the  Agreement,  was  that  the  Annuity  which 
the  Plaintiff  had  during  the  joint  lives  of  himself  and 
his  Father,  should  be  made  an  Annuity  for  his  own-life, 
in  the  event  of  his  surviving  his  Father.  This  Agree-* 
ment  having  been  made  on  the  26th  of  March  1808, 
hetwe^  that  day  and  the  2tth  of  April  fdlowiiig,  several 
Sums,  many  of  which  were  very  small,  were  paid^  b;^ 
Mr.  Sruce,  on  the  account  of  Lord  MUrintoum.  Iliose 
Sums  amounted  together  to  2,421/.  16 «.  2cf.,  aild  a 
Bond  was  given,  by  the  Plaintiff,  for  the  payment  of 
that  Sum,  with  Interest.  Between  the  27th  of  April  and 
the  12th  of  the  following  May,  several  other  Sums  of 
Money,  which  were  also  small,  were  paid,  by  Mr.  Bruce, 
on  account  of  Lord  Milsintoum,  making,  together  with 
the  preceding  Sums,  4,060/. :  and,  on  the  i2th  of  May 
1808,  a  Warrant  of  Attorney  was  given  for  die  payment 
of  the  whole,  with  Interest;  and  Judgment  was  entered 
up  for  the  Sum  of  9,000/.  On  the  same  l2th  of  May 
1808,  Articles  of  Agreement,  in  Writing,  were  ei^eciited, 
bft  making  the  Sale  which  I  have  beftme  mentioned. 
Part  of  the  Agreement  was  that  Lord  MiMntown 
should  bear  all  the  Expenses  of  the  necessary  D^eds 
hr  giving  effect  to  the  transaction,  and  also  the  Ex* 
penses  of  filing  a  Memorial,  in  case  it  was  thought 
necessary «  And  it  was  agreed  that  die  4,060/.  should 
be  taken  as  part  of  the  Purchase-money.     After  'the 
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Articles  of  Agreement  were  signed,  Bruce  advanced 
further  Sums,  many  of  which  were  very  small,  on  Lord 
MUtUUawn^B  account,  and  he  effected  Pohdes  of  Insur- 
ance on  Lord  Mihmtawn*^  life,  for  securing  those  Sums, 
the  Policies  being  for  short  periods  and  the  Premiiinw 
small,  and  Interest  was  allowed  by  Lord  Mibintown  on 
the  Premiums  paid,  by  Bmce,  on  effecting  the  Policies. 
The  whole  Sums  that  were  so  paid,  and  for  which  Lord 
Mikintawn  became  indebted  in  ^  the  way  I  have  men-* 
tioned,  after  giving  credit  for  a  small  Sum  received  on 
his  account  in  respect  of  Regimental  Accoutrements^ 
amounted  to  6,6122.  lOs.  2(L 


A  Deed  was  then  executed,  bearing  date  the  14th  of 
March  1810,  which  was  made  between  a  vast  number 
of  Persons,  in  whom  were  vested  the  Annuities  previously 
granted,  and  Lord  Mikintoton  and  Mr.  Bruce,  and 
Persons  who  were  Trustees  for  the  latter.  It  appears 
that  a  Sum  of  11,860/.  9s.  lOd.  had  been  paid,  hy 
Mn  Bruce,  to  the  holders  of  the  Annuities,  for  the  Re- 
purchase  of  them. 

In  the  course  of  the  Ai'gument  of  the  Case  at  the  Bar^ 
diere  was  a  doubt  thrown  on  the  fact,  whether  the 
Annuities  were  redeemable  or  not;  but  it  appears,  most 
distinctly,  that  the  Anxmities  were  redeemable,  both  from 
the  Statement  in  the  Answer,  and  from  the  nature 
the  very  transaction  itself  as  it  stands  confirmed  by  the 
Deed  in  question. 


Then,  by  this  Deed,  there  was  an  Assignment  made  of 
dl  tise  Inteimts  which  Lord  Mtbintown  was  entitled  to,- 
as  I  have  before  detailed,  and  there  was  a  grant  made,* 
by  Lord  MUnntown,  to  Bruce,  of  an  Annuity  of  500  (., 
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to  Jbe  payable  during  the  oontmuance  of  his  own  Itfe»  in 
the  event  of  his  surviving  his  Father :  and  the  Persons 
inliaested  in  the  Annuities  assigned  their  Annuities,  to 
Trasteesy  in  IVust  for  securing  the  due  payment  'of  the 
Annmty  so- granted  to  Mt»  Bruce. 

Payments  were  made  in  pursuance  of  that  Beed,  «aA 
the  transaction  remamed  unimpeached  until  after  the 
death  of  the  Father  of  the  present  Lord  Portmore,  who 
died  in  the  month  of  November  1823.  At  that  time 
the  present  Lord  Partmare  was  Abroad,  and  it  does 
not  appear  that  there  was  any  payment  made  after 
the  death  of  his  Father;  some  negociation  however 
look  place  between  Lord  Mikmtown*s  Solicitor  and 
MT.3rmee. 
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In  September  1825  the  Bill  was  filed  for  the  purpose 
of  rescinding  the  transaction*  And  the  question  that 
arises  on  the  &cts  I  have  stated,  is  whether  this  Court 
ought  to  allow  the  transaction  to  stand.  In  the  course 
of  the  Argument  a  reference  was  made  to  the  position; 
which  is  to  be  found  in  the  Case  c^  Cfawland  v« 
De  Faria.  But  I  do  not  think  that,  for  the  purpose  of 
^<^^"?g  the  Case  before  me,  it  is  necessary  to  determine; 
how  far  the  proposition  attributed  to  Sir  WiUiaM  Oranty. 
is  or  not  borne  out  by  the  Cases ;  but,  on  looking  at  a 
great  namber  of  Gases  which  are  to  be  finmd  on  thia* 
sttbject,  it  seems  to  be  placed  beyond  all  doubt  that,- 
where  a  Person  ^o  stands  in  the  situation  of  an  Hot 
Apparent,  is  in  distress,  and  deals  with  a  Party  who  is 
aware  of  the  distress,  and  sells  his  reversionary  Interest 
lor  a  Price  which  is  manifestly  not  its  worth,  this  Court 
will  aet  aside  the  Sale. 
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But,  in  the  Case  now  beibre  me^  the  trandaction  wa^ 
not  merely  for  the  porpoee  of  purchasing  the  reveiBion^ 
ary  Interest ;  but  part  of  the  subject  of  Sale  was-  the 
Interest  in  possession ;  and  it  is  with  reference  to  the 
magnitude  of  the  Interest^  in  possession^  as  oontrasted 
with  the  magnitude  of  the  Interest  in  reversion,  that  the 
qnestkm  arises* 


The  whole  Price  which  was  to  be  paid,  was  lbf&90L  | 
and  the  Sums  which  were  paid  for  the  Re-purchase  of 
the  Annuities,  amounted  to  11,860Z.  9^.  lOd.  and  tteil 
would  therefore  leave  a  Balance  of  about  3,6M  2.  and  a 
fraction.  Mr.  Morgan^  in  his  Evidence,  states  that,  in 
1808,  at  which  time  the  present  Lord  Portmore  was  of 
the  age  of  36,  and  his  Father  62,  (so  that  in  1810  he 
would  be  38,  and  his  Father  64,)  the  aggregate  value 
of  all  the  Interests  which  were  to  be  sold,  amounted  to 
24^904/.,  and  the  aggr^ate  value  of  the  same  in  1610^ 
at  the  time  when  the  Deed  was  executed,  amounted  to 
24,698  h,  whereof  the  Sum  of  6,626/.  is  to  be  attributed 
to  the  value  of  the  reversionary  Interest*  It  appears^  b^ 
Mr.  Margan*B  calculation,  that  the  Vahie  which  he  put 
upon  the  Annuity  during  the  present  Lord  Portmare^B  li^ 
in  1810,  was  something  more  than  12  years'  Purchase,  be- 
cause he  states  that  ^060  L  was  the  price  of  the  Asinuity 
of  6002.  during  his  life.  Now  Lord  PonTffKrewasin  suck 
a  situation  as  that  it  was  utterly  impossible  Ibr  hiin  to 
redeem  the  Annuities,  and  the  Sum  of  11,860  L  9^*  lOdL 
was  properly  attributed  to  redeekn  them.  About  tiiat 
there  is  no  question.  But  then,  if  I  consider  that  tlie 
thing  substantially  sold  was  the  present  Income  ot.wL 
a  year  duiii^g  the  present  Lord  Pc/iPtmore's  Ufe,  and.  the 
reversionary  Interest  of  1,164/.,  and,   if  I   atttibute^ 
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4Usdo#diilg  to  the  Mte  of  oakvdation  whioh  Mr.  Morgan 
turn  iKdbptHi  about  l|IK)Ol.  Ml  th*  firiee  of  the  Interest 
in  pofiae^on  of  WL  a  yeal*,  then  the  aggregate  value 
%tf  A%  Intsieat  in  posseBsioii  and  the  Interest  in  i^eTer- 
aon,  mjU  be  7,7M2.  The  Sum  whieh  remained  of  thfe 
1 5,500  Z.  after  deducting  that  which  was  to  be  applied 
U%  the  redemption  of  the  Annuitieft,  was  only  B,660  /., 
which  Is  not  half  the  Sum  that  would  be  necessary  to 
auke  up  the  ?alti%  according  to  Mn  Morjgttn'B  cakut^ 
ktiitai  of  Ihe  laiefast  in  p^uession  and  of  the  Interest 
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It  wae  Ipnmd  that  Mn  Stamen  ins  the  Solicitor  of 
Lord  Pmfnufte;  and  he  appeanB  td  have  be6n  folly  con^ 
aidted  as  to  the  tsma  of  the  Deed ;  but  it  has  not  been 
astleoiptad  to  prote  that  any  Penion  whatever  waa 
oonsnlted  ai  to .  the  quantum  of  Cotisideration  to  be 
given  for  the  Interests  which  were  purchased* 

The  Coiei  -ihefefore^  falls  within  the  Proposition 
wUch  Lord  JBSUsH  has  laid  down  in  the  Case  of  Datts 
Y*  STke  D^ihe  af  Marlbct9ugh^  wherdi  alter  having  Used 
the  foUowing  lai^age^  namely ;  '^  I  mu^  still  admit  it 
to  be  dearly  established  that,  if  a  Person  has  dealt>  with 
an  Heir  Apparenti  for  Interests  of  which  he  is  not  in 
present  possession,  this  Court  eittendft  to  tlie  Heir^  the 
benefit  of  this  principle,  with  reference  to  those  so  deal- 
ing with  hin^  that  it  does  not  rest  on  him  to  show 
that  it  was  reasonable  (n)/'  His  Lordship  says,  in  a  sul>- 
ssqoent  part  of  his  Judgm^t :  **  I  should  certainly 
hentate  Imig  before  I  lay  down,  as  a  principle,  that,  if 
an  Heir  Apparent  dealing  substantially  for  his  expecta- 
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183K  tions,  is  dealing  also  for  a  present  obligation,  which  it  is 

hardly  possible  that  he  should  discharge,  or  throwing  in 

n  a  present  possession  worth  but  a  small  proportion  of  the 

:PoRTMOR£  r  r  r     r 

^^  whole,  he  is  not  entitled  to  the  protection  given  to 

.Taylor.       Heirs  Apparent  dealing  for  their  expectations (o)/* 

In  this  Case  I  have  shown  that  the  value  of  the 
Annuity  bears  but  a  very  small  proportion  to  the  esti- 
mated value  of  the  Reversion,  the  latter  being  about 
one-sixth  of  the  former :  and  it  would  be  perfectly  clear, 
beyond  a  doubt,  circumstanced  as  Lord  P&rtmore  was^ 
that,  if  the  Contract  had  been  for  a  Sale  of  the  Rever- 
sion only  at  the  price  which  appears  to  have  been  given 
for  it,  the  Court  would  not  have  allowed  the  transaction 
to  stand;  and  I  think  that  the  mere  fact  that  the 
Interest  in  possession,  amounting  to  9921  a  year,  was 
included  in  the  Sale,  ouo^ht  not  to  vary  the  substance 
of  the  Case. 

It  was  truly  said  that  there  is  only  the  Evidence  of 
Mr.  Morgan  as  to  the  value :  but  then  there  is  this 
further  piece  of  Evidence,  which  shows  the  opinion 
which  Mr.  Bruce  had -of  the  value  of  his  Purchase: 
for  one  of  the  Defendant's  Witnesses  proves  that,  in 
1813,  the  Sum  of  25,000/.  was  offered  for  the  Interests 
purchased,  and  that  that  Sum  was  refused. 

Tn  some  Cases,  a  Question  has  been  made  whether 
•the  Evidence  of  an  Actuary,  which  Mr.  Morgan  is, 
should,  of  itself,  be  held  to  be  sufficient  proof  of  the 
value  of  reversionary  Interests.  I  cannot  conceive 
why  it  should  not  be  considered  to  be  sufficient,  when 

{q)  S6e  2  Swanst,  154. 
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there  is  nothizig  to  contradict  it:  and^  when  I  find  there 
is  farther  Evidence  of  the  value,  which  arises  from  the 
Defendant's  own  Evidence,  I  think  that  I  am  bound  to 
receive  the  opinion  which  Mr.  Morgan  has  given  as  to 
the  value,  as  being  the  true  value.  In  the  Case  of 
Steaden  v.  jRosher,  which  was  before  the  late  Lord 
Chief  Baron,  he  did  not  think  it  right  to  set  aside  the 
purchase  of  a  reversionary  Interest,  where,  the  Sunt  that 
was  paid  was  about  two-thirds  of  the  value.  But  then 
it  must  be  observed  that  that  Case  stood  on  very  singular 
circumstances ;  that  there  had  been  a  previous  attempt 
to  sell  the  Reversion  in  question,  and  some  other  In- 
terest, and  a  Swin.  of  928/.  had  been  bid,  and,  the  Titl^ 
appearing  defective,  in  part,  there  was  a  second  Sale.: 
and^  in  that  Case,  there  was  not  any  advantage  taken  of 
the  distressed  circumstances  of  the  Party:  and  the  Lord 
Chief  Baron,  after  stating  that  he  did  not  assent  to 
the  Proposition  to  be  found  in  Gawland  v.  De  Faria^ 
.refused  to  set  aside  the  transaction.  In  my  opinion  the 
Judgment  in  that  Case  is  perfectly  unimpeachable. 

In  Nichols  v.  Gould  (p),  Lord  Hardwicke  refused  to 
set  aside  a  transaction  which  consisted  in  the  Purchase 
of  a  reversionary  Interest :  but  there  the  reversionary 
Interest  depended  on  the  failure  of  Issue  of  a  Party 
who  was  alive;  and  Lord  Hardwicke  said  that  it  was 
quite  impossible  to  make  any  calculation  of  the  nature 
of  that  Interest ;  and  that  was  one  of  the  grounds  on 
which  he  refused  to  interfere. 

In  Moth  V.  Atv)ood(q)j  Lord  Alvardey  refused  to  set 
aside  a  Purchase  of  a  reversionary  Interest,  for  two 
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Mftsons;  in  ^6  first  place,  beeatts^  fhe  tnterest  had 
been  offei«d,  ov^r  and  over  again  to  dl  the  town,  before 
the  Defendant  wai  induced  to  buy  it  oh  the  applieatioii 
of  the  Plaintiff  ilfo^A,  fmd>  in  the  n^kt  place,  because  the 
Bill  was  filed  12  years  after  the  transaction*  Ih  the 
Case  of  IVhalUy  t.  tTAaBcy  (r),  first  the  MoJiter  of  the 
RoUsy  and,  aderwartis,  the  House  of  LcMb,  refbsefl 
to  Set  aside  the  transaction,  because>  aihtongst  otho' 
teasons^  the  ^1  was  filed  46  years  eAer  i3ie  tmnsacliofa 
took  plac^. 

In  this  Oks^  \  find  what  I  condeive  to  be  gross  inade- 
quacy, knd  also  that  advantage  wte't^eh,  by  Mr.  6ruce, 
of  the  Plaidtiffls  distress.  That  appears  from  thb 
fi)llowing  circumstances :  the  Agreement  having  been 
indde,  as  I  understand,  verbally  duly,  in  March  l80d,  ft 
Was  acted  on  by  Mi*.  Bruce,  (who  jfiaust  have  been  aWar6, 
firoth  the  payments  he  veas  making,  what  wfts  the  situa- 
ttoil  of  the  Plaintiff,)  by  making  him  small  payments 
firom  time  to  tithe ;  and  so  evidently  intending^  to  hold  him 
to  the  Bargain  which  he  had  verbally  made  in  March 
1808;  because  no  P^on,  ordinarily  speaking,  could 
have  had  the  advances  made  16  him,  on  the  fbotthg 
of  the  Ag^ement,  Without  feeling  hlm^F,  in  soittb 
degiise,  bound  to  go  oh  with  the  Agieement;  and, 
in  point  of  feet,  the  very  amount  of  thfe  Sums  Which 
are  detailed  as  having  been  paid,  from  day  to  day,  at 
three  distinct  intervals  of  time  stated  in  the  Deed, 
shows  the  grinding  distress  under  which  Lord  Pcrismofe 
laboured,  and  the  w^y  in  which  Mr.  Bruce  thought 
proper  to  deal  with  ^m  whilst  labouring  under  that 
distress.  .  ; 


(r)  1  Men  M^;  S.  C.  3^lifth,  i. 
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.  Tk^  mere  iact«  th^t  Lord  Portn/Dre  wa^  iiiot.only  th^ 
Heir  Appoiept  of  hi»  Father,  but  »1sq  the  expec^t 
Heir  to  ^  Peero^  ^L^o  bripga  tbft  Q9.8<»  liiatvictly  yfiiim 
^  Ri^e  1^  don^  by  tbis  (^rt^  cw4  which  ie^  jbu^ded 
on  general  policy,  nmely,  that  thia  Court  wiW  iv>t 
allow  the  Heir  of  a  Family  of  Rank  to  be  reduced  to 

pD¥^y  rA  difitrciQs  by  ifi^vfg  M^  bi^  es^eotwioifi^ 

.  }t  ^aTJfg  Iffiei^  ^ttfopptad  to  v^p^  d^l»y  to  Lord 
^\r<^iior^  m  Applying  for  th^  relief  which  be  ww  ^V^ 
oi  tjtifi  Comity  )  hw^  ^  Qb0f[pre  tha(  hi9  circumstmxcea 
dQ  9ot  f^ppe^f  to  b^^e  Tariiedji  iu  the  leaat^  fropi  the  timet 
iim  Peed  W9«  coiecu^d  ix^  A^ch  18^0^  uotil  the  death 
of  hia  Fathf r  ]  aiid|  upoi^  th^  de9.th  qf  hia  Father,  he 
4i4  wthipg  wbc#v«f  to  giv^  a^y  validity  tp  the  trana- 
^qi).  The  ^iU  waa  ^led  if^  1B9$>  ai^  i^  1$  i^poaaible 
^afkj  tl^il  tbe^  b^  been  aay  f^uieapeupie  ia  the  tran^^ 
fMstiQiiit  or  wyt^^  Uk^e  fifo^deraUie  ^eh^yr  on  the  part 
of  {.wi  FiWtPm^  W  W»Pg  fwwrd  tq  rei^ci^d  the 
tiPWK^iftiQgi  1^  b99  }^<^  )P  my  xv#Aner  (^n^rme^  it: 
m^9  ih^fptmf  ^^  (UPCMiipf ^nees  tjb^  occurred  iff  Jlfoth 
T.  A^fufmk  »4  FAo/i^  ?.  |Fia%,  wd  »wiy  otheir 
(Jnf^  of  tibte  ll»iA^  ?^atui^  ^^  iptally  iuj^plicab^  to  the 
PPW»*  Qmbj  j){^  «awtt,  therepwre,  on  tjhp  whole  of 
the  Gwe,  )fe  >j(y4  *«lWainitiff  if  euti^  tfi  ^e  relief 
which  ha  ^siksk, 

^FW  ]j9ii^)^|^  Wt9  tbe  Cataea  i(i  whi<^  Bargaina  of 
^  kind  )|^T0  bei9H  r^v^  <^n^^  ^  SF^  variety  of 
coiiraes  qi^^  to  have  been  adopted  with  re^urd  to  the 
Coats  J  bv.t^  conaidenAg  all  th^  circumatances  of  thia 
Case,  and  what  haa  been  done  in  former  Cases,  I 
think  that,  in  that  respect,  the  Decree  ought  to  be  thus 
framed,  namely,  tha^i  there  should  be  no  Costs  up  to  the 
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Hearing ;  and,  following  what  Lord  Thurlaw  seems  to 
have  laid  down  as  the  Rule  in  the  Case  of  Owynne  v« 
Heaton{8)t  the  Costs  of  taking  that  Account,  which  is 
necessarily  incidental  to  the  relief  which  the  Plaintiff 
^ks,  must  be  borne  by  the  Plaintiff. 


''  This  Court  doth  declare  that  the  Purchase,  hyAlex-* 
ander  Bruce,  in  the  Pleadings  named,  effected  by  the 
Indenture  dated  the  14th  day  of  March  1810,  of  the 
several  Interests  and  Amiuities  thereby  conveyed,  ought 
to  be  set  aside  and  annulled :  and  doth  order  and  decree 
that  it  be  referred,  to  the  Master  in  rotation,  to  take  an 
Account  of  the  Sum  of  16,500 /.,  the  Consideration  for 
the  aforesaid  Purchase,  with  Interest  thereon,  at  the 
rate  of  6/.  per  Cent.'per  Annum,  from  the  14th  day  of 
March  1810  to  this  time,  and  also  an  Account  of  att 
Sums  of  Money,  received  by  the  said  Alexander  Bruce^ 
6r  the  Assignees  or  Assignee  of  his  Estate  and  Effects, 
On  account  of  the  several  Interests  and  Annuities  con-' 
yeyed  by  the  said  Indenture,  together  with  Interest  upon 
Such  Sums  respectively,  at  the  rate  of  62.  per  Cent,  per 
Annum,  fix)m  the  respective  days  of  the  Receipt  thereof 
down  to  this  time ;  and  it  is  ordered  that  the  Amount  of 
the  Account  last  directed,  be  set  off  against  the  Amount 
of  the  Account  first  directed.  And  it  is  ordered  that  the 
Balance,  (if  any,)  which  shall  remain  tlue  from  the 
Plaintiff  upon  the  Account  first  directed,  be  paid  to  the 
Defendant,  William  Taylor,  the  Assignee  of  the  Estate  of 
the  said  Alexander  Bruce  as  hereinafter-mentioned.  But, 
if  there  shall  be  a  Balance  found  due  td  the  said  Plaintiff 
upon  taking  the  said  Account,  then  it  is  ordered  that 
such  Balance  be  allowed  to  him  by  \kie  Master  in  ascer- 


(s)  1  Bro.  C.C.  1. 
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timing  the  Amount  due  from  the  said  Plaintiff  on 
making  the  inquiry  next  directed.  And  it  is  ordered 
that  the  Master  do  inquire  and  ascertain  whether  any 
and  what  Sum  or  Sums  of  Money  is  or  are  due,  from 
llie  said  Plaintifii  to  the  Estate  of  the  said  Alexander 
£ruce,  for  Principal  and  Interest,  beyond  the  Balance, 
if  any,  which  may  be  found  due,  from  the  Plaintiff,  on 
liie  before-mentioned  Accounts.  And  it  is  ordered  that 
the  Amount  of  such  Sum  or  Sums,  if  any,  as  may  be 
found  due  from  the  Plaintiff  on  making  the  inquiry  last 
idirected,  be  paid  to  the  said  Defendant  William  Taylor^ 
as  hereinafter-mentioned.  And  it  is  ordered  that  the 
said  Master  do  tax^  as  between  Solicitor  and  Client,  the 
Costs  of  the  Defendants,  James  Gordon,  Peter  Hyatt 
and  James  Anderson,  of  this  Suit:  and  it  is  ordered  that 
he  do  tax  the  Costs  of  the  Defendant,  William  Taylor, 
bf  this  Suit,  which  shall  be  incurred  by  him  in  taking 
the  said  Accounts,  and  subsequent  to  the  Hearing  of  this 
Cause.  And  it  is  ordered  that  the  16,058 Z.  &s^lld.^ 
Three  per  Cent.  Bank  Annuities  standing  in  the  name 
of  the  Accountant^eneral,  in  Trust  in  this  Cause,  or  so 
much  thereof  as  will  be  sufficient  to  raise  the  Amount 

• 

\of  the  Balance  or  Balances,  if  any,  which  shall  be  fbiind 
due^  from  the  Plaintiff,  to  the  Estate  of  the  said  Alexan- 
der Bruce,  on  the  aforesaid  several  Accounts,  and  such 
.Costs,  when  taxed,  be  sold,  with  the  privity  of  the  said 
iiccountant-general,  and,  out  of  the  Money  to  arise  by 


1831. 
EAai*  OF 

PORTMORB 

V. 

Taylor. 


*  This  Fund  arose  from  the  Dividends  of  the  19,350/. 
Four  per  Cents.,  and  of  the  38,483/.  Three  per  Cents., 
which  had  been  ordered,  by  consent,  to  be  paid  into  Court, 
by  the  Trustees  of  the  FlaintiflTs  Marriage  Settlement,  in 
consequence  of  a  Notice  given  to  him,  by  the  Plaintiff,  on 
bis  Father's  death,  not  to  pay  those  Dividends  to  Bruce  ^ 
Assignees. 
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such  fiak,  it  ia  ovdeied:  that  wlittk^  if  wything^  flhill  be' 
aceertaioed  to  bo  due  fiom  tb»  Plijptiff  Oft  t^  Awnilaft 
fiTit  directed,  and  «leo  what,  if  Mythiog^  abaU  b^  f^nftd 
due,  from  Um  Plaiiiiifi;  to  the  EiMe  of  tbe  wd  4Z(a^ 
cnular  JSnece,  on  nuikiiig  the  iiiqniry  Iwl  dmcti^  be 
iviid,  to  the  De&mbmt  WUH^m  Taykr  i  md  tlifmoiii 
also  it  ia  ordered  tbat  the  Coata  h^€liib«ft>ie  dUfcted  to. 
ba  taxed  be  paid  in  maimar  foUomog^  kQ%i  hnKt^kktm^ 
the  Money  to  arise  by  such  Sale  diall  not  be  avifGAienft 
&r  the  purposes  aforesaidy  it  ia  oiderad  thi^t  the  MagttT 
4o  apportion  the  same  aocarding  to  ^  AttQUeto  oC 
auch  Balances  and  Costa :  and  it  19  ordeired  tiiaet  the 
Suns  ao  to  ba  apportioned  he  paid»  in  mMsm  before 
directed :  and  k  ia  ordered  th&Ut  what  sluJl  r^mm  dm 
after  aecb  payments^  be  piid»  by  the  Mid  PUiet»fi',  to 
the  leapectiTe  Peraoes  Wore  eemed  s  bet»  im  ease  the 
aaid  Bank  Annvutiea  ahaU.  be  mere  thaA  wflltnmt  ftMrthe 
pmpQses  aloitaaidy  it  ia  ordered  that  the  Rw4w 
thereof,  and  any  Divideede  to  eooree  en  the  aeid 
Annxities  or  |he  Beaidue  theieo(  be  ismfm^  ee4 
paidtotbePkuntifi;&iv''« 


^  The Oefeatot  T^^  9fpQ9M  fnm  this Pegiee;  eed^ 
on  thf  hearing  of  the  Appeali  his  Counsel  coatended  that  the 

Pecree  was  wrong  as  to  the  mauner  in  which  it  directed  the 
Accounts  t6  be  taken,  and  the  Sums  found  due,  to' be  applied, 
and  that  the  Court  ou^t  to  have  directed  that  tfie  Sums 
tecehred  by  Bmee  and  his  At8%aee  should  be  applied,  firsC 
in  keeping  down  the  Interest  of  the  15,500/^  and  then  in 
vedttotion  of  the  Prineipal :  (see  the  Decree*  in  Bromlef  ▼. 
UoUandy  Qoof.  CL  C.  fl| ;)  but  in  BMter  Tern  i8e9>  Ixnd 
Br^ughmn^  C,  aOraied  the  Dteorsei  widi  Coali» 
See  Kin^  v.fiSsw^,  post.  aa's. 
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This 


CARRINGTON  v.  CORNOCK.  ,5^^ , 

was  a  Suit  for  Tithes,  by  the  Vicar  of  BerkeJ^     ^     **      ^ 
ift  Ghitcesiertkire.    One  of  the  questions  in  the  Cause     ^V^^^* 
ItM  as  to  tile  mode  ef  nthin^  Calves.    The  Plaintiff  The'IltibeCldf 
iksitentfed  that  the  Defendants  were  bound  to  keep  '^^^^k^^ 
limjt  CiJvea  until  a  Tenth  was  dropped,  and  that  he  waf 
then  entided  to  have  one  «et  out,  ef  average  quaKlf 
with  die  rewuuntng  Nine.    The  Defendants  faisisted  thai 
they  were  not  bound  to  keep  their  Calves  until  tbey 
taiounted  to  Ten  in  number;  hut  thai  the  Plaintiff 
must  take  Ae  Tenth  Cali^   aeeordih^  to  the  order  of 
birth. 

And  Ae  FSee-CKonoelbr  so  deeided*. 

Sir  jET.  Suffden,  Mr.  (\rwood  and  Mr.  Girrtngi&n 
appeared  fbr  the  Plaintiff^  and  Mr.  Xniffhi,  Mh  Betshi^ 
and  Mr.  Koe,  (of  the  Defendants. 

*  See  TVotam  v.  Carrhgtam^  1  OroQipt.  ^  Mmm.  aeoi  In 

viikb  Jvidgm^nt  wi^  dottYttid  go  Ae  day  pnceding  lbs 
kiffMg  9f  <Jte  ab9v;9  Qm^n^ 


0 
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9r4th  January. 

•  Interpleader* 

A.  deposited 
Ooods  with  B,f ' 
a  Warehouse-   • 
man,  to  await 
his  Directions. 
Afterwards  A, 
directed  B,  to 
transfer  the 
Goods  to  Cy 
and  to  hold 
them  at  his  dis- 
posal :  and  B. 
made  the  trans* 
fer  accordingly. 
The  Goods  were 
then  claimed  by 
2).  as  having 
been  consigned, 
by  him,  toA. : 
S  held  that  ^was 
entitled  to  file  a 
Bill  of  Inter- 
pleader against 
CM  and  D. 


PEARSON  V.  CARDON. 

1  HEJPlaintiffs  were  Co-partners  as  Warehousemen  \Sk 
London.  In^April^and  May  1818,  they  received,  from 
Messrs.  Bize^  Bordenave  §f  Co*  of  Lomdouy  a  large, 
quantity  of  ^GoodSy  comprising  the  94  bags  of  Wool 
after  menticmed,  to  be  deposited  in  their  Warehouses^ 
0  await  the  Directions  of  Messrs.  Bize^  Bordenave  ^ 
Co.,  and  the  Plaintiffs  were  to  receive  the  usual  Charges 
for  warehousing  the  Goods.  On  the  3d  of  July  1819  the 
Plainti£b  received  a  Letter  from  Bize,  Bordenave  ^  Co., 
directing  them  to  transfer  and  hold  the  94  bags  of 
Wool,  at  the  disposal  of  the  Defendant  Fermin  De  Tastet, 
reserving  to  themselves  the  right  of  drawing  Samples. 
In  compliance  with  this  Order,  the  Plaintiffs  transferred 
the  94  bags  of  Wool,  in  their  Books^  into  De;  Taste fs 
qiame.  .  On  the  29th  of  August  1819,  the  Plaintiffs 
received  a  Letter  from  Augustus  Roehm  demanding  38 
of  the  bags  of  Wool,  (which  he  described  by  their 
niarksy)  and  giving  the  Plamtiffs  Notice  that  itoeAm  Was 
ready  to  indemnify  them  against  the  delivery  thereof  to 
him,  and  that  De  Tastet  had  no  Claim  thereto,  and  tha^ 
if  the  Plaintiffs  detained  or  delivered  them  to  any  other 
Person,  they  would  be  held  liable  for  the  consequences ; 
and  the  Plaintiffs,  at  the  same  time,  received  a  Note 
from  Bize^  Bordenave  ^  Co,,  which  was  as  follows : 


*'  Gentlemen, — ^We  know  that  the  Statement  in  the 
accompanying  Notice  is  correct,  and  we  request  you 
will  deliver  to,  or  warehouse  m  the  name  of  Mr.  Augus-- 
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iui  Roehm,  the  Wools  to  which  he  refers,  and  we  will 
indemnify  you  against  your  doing  so/' 

On  the  30th  August  1819,  the  Plaintiffs  received 
another  Letter  from  Bize,  Bordenave  §f  Co.,  under*> 
taking,  in  case  any  Action  should  be  broij^ht,  against 
the  Plaintiffs,  by  De  Tastet,  or  any  other  Person,  in 
consequence  of  the  delivery  of  the  38  bags  of  Wool, 
to  defend  such  Action  on  their  own  Account,  and  to  in- 
demnify the  Plaintiffs  against  all  the  consequences  of 
such  deUvery. 

On  the  27th  of  October  1819,  the  Plaintiffs  received 
a  Notice,  from  iioeAm,  claiming,  the  88  bags  of  Wool, 
as  the  Agent  of  Jean  Bernard  Cordon.  That  Notice 
was  as  follows : 


S10 


i«3i- 
Pbabsoh 

Cardoni 


*  **  Messrs.  Pearson  ^  Price, — Gentlemen,   As  the 
Owner  and  Proprietor  of  the  following  Wools,  viz. 

'  10  Bales,  marked  rc 
4  -  Ditto  -  /r 
6   -    Ditto     -     k'r 

•  18    -    Ditto      -      B  B  K 


'  sa  Bales,  consigned  by  me  to  the^House  of  Biz^f 
*  :  Bordenave^^p.  Co^  of  tiiis  City,  and  by  them  placed 
in  your,  hands,  and  now  remaining  in '  your  possession^ 
I  do  :hereby  require  you  to  deliver  said  Wools  to  me, 
I  being  ready  and  now  offering  to  pay  to  you  whatever 
Charges  or  Claims  you  have  upon  or  against  the  i^iame; 
and  rec^uest  you  now  to  state: the  Amount. of  any  siich 
Chaises  and  Claims,  with  the  particulars  thereof.  This 
demand  of  jny  Wools  is  preparatory  to  my  commencing 


«!• 


Pl4Jllltl| 
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thereof,  which  I  siratt  fof^kwith  69iwiwc»»  if  yo«  fO^m 
to  make  the  delivery.    In  order  to  remove  any  possible 

obj^otion  on  yom  part  lo  mpk»  th^  dolifcry  to  mCf  I 
9fm  ofier^  kut  wUhottt  plej^dica  ta  tiie  pim^di^g  Di»n 
mm^  fu^d  Natioe,  Ibo  immI  ute^  md  ugdopiftbW  Kvir 
denp«  of  my  ftigkt  wd  Ti^fe  %>  tb«  W9^,  if  yom  wmm 

to  Ma  and  ftwanuap  tha  fiaiTia 

*  « 

In  consequence  of  this  Notice  the  Plaintiff's  Solicitors 
vrake,  to  IA9  Tofietp  on  &#  fth  November  101%  statkig 
(hat  JRoMai  bad  again  applied  for  the  deliveiry  ^  th« 
Wools,  and  thctatoned  to  bnng  an  ActioQ>  tgainst  tbs 
Plaintiffs,  in  the  event  of  their  refucwg  to  daliiner 
the  same,  and  requested  to  be  informed  whether  he 
bad  any  objaotioii  t^  tha  Plaintifii  delhpenng  the 
Woola  to  Moekrn^  or  intandad  to  paiaiat  in  faia  Claim* 
De  Tcutet,  however,  would  not  relinquish  his.  CUa^m, 
but  threatened  to  enforce  it  by  an  Action. 


The  Bill,  which  was  filed  on  tlis  20th  of  November 
1819,  against  De  Tastet  and  Qifdo%  af^  Stating  fs 
above,  alleged  that  322. 16«.  9dL  were  then  due,  to  the 
IHaiatift,  Av  the  worcboMbgof  Oi^  08  baga  of  Wool 
aod o|hog B)fpPsiMHB lotoling  Aeioto:  ThaA OmAmhad 
yomwooofyi  an  Aotigii  of  Tfovaf^  agsias^liio  Ploink^ffi^ 
|o  reeover  Iba  08  bago  of  Wool,  oUeging  that  they 
briongad  40  lun^  ^dA  y^io  dqpoiitod,  by  hin^i  witk 
jBisff,  BordsamifB  tf  GK|  as  bis  Ageata  cor  Factors^  to 
aeU  t^  samo$  and  that  BUm,  Bcrdemvfe  4t  Co*  ^^ 
pledged,  or attamptod  to  pledge  Ae  samo,  toi>«  TuM^ 
fod  ikaX  Ibey  bad  90  autl^NEi^y  so  to  do^  and  that  tlio 
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that  D%  Ihsm  trtmld  not  felinqiMh  hik  Cllditi  te  tlie 
118  bUgfi  of  W<^,  but  Btill  continlidl  16  inftUt  thereott, 
Bnd  thrMtfitied  to  bring  ah  A^ition^  a^nst  the  Plain- 
tiflb,  to  recover  the  dame.  The  Bill  {yhiyed  that  the 
DefcnAatitd  ikxight  interplead^  and  eettt^  ttaci  adjait 
tiieir  tleaiaadk  to  the  m  bags  of  Wdol^  between  Iheii- 


\^ 


CAanbif. 


Tke  DoMidirt  JOe  ftoWl,  ill  his  AM«relv  Mid  that 
he  and  JBanBMm,  who  Wis  hia  Nephew,  tl^eve  the 
Peraoas  who^  i^  181A  and  '1B10^  t^sttied  on  basiness 
uii^r  the  Pirn  of  Bilte^  ^otAhMi  9-  ^,  aUd  that, 
■ome  tifne  before  tfie  9d  eif  inlj  ittOi  m^te^  a^de 
beiweeh  bim  and  BofdemtPi)  and  thai,  M  or  aboal  the 
3d  of  July  iBid^  he  requlrisd,  iMm  Bm'^Dfksm,  |iayfiieift 

or  security  for  a  large  Sum  of  Money,  which  then  be- 
longed, to  the  Deftddanti  aa  the  Gaj^tal  efiaploy^  by 
him  as  a  Partner  hi  the  I^ihn)  and  also  fyt  Mt^iey  leM 
and  advanced,  by  him,  to  the  Firm,  and  also  for  his  Share 
of  PMfits ;  and  tkct)  theHsa^v  BmblkM^,  ih'part  satis- 
fiu^tion  of  and  by  way  of  security  for  such  large  Sum 
tof  Money,  fitttibng^t  6th«r  thhi^d,  kgt-e6d  to  imn&fer  into 
the  Defendant's  name,  the  38  bags  bf  Wdol,  Slid  that, 
tt  |iMtt  ^AMihtoee  (€  V\x^  kgt^eAMi,  tm  the  td  of 
^^  1819,  Bo^dniabt,  In  th^  ixAm6  of  style  of  Size, 
BMKMde  ^  Cbi,  indik  tod  tent,  id  the  Plaintiffs,  the 
befok«^hi^tibnM  KM^  of  thmt  datis  2  that,  befdfe  \hk 
«fh  of  Au^st  1B1&,  and  befbi^  the  "Pittititiift  receivbd 
iitt  l)efe¥e-tti^iitiohed  Letter  and  }f  ote  ot  that  ddtb,  iht 
Deftndanl,  hiding  been  gti^tly  dist)1^6ed  With  th^ 
bmdutt  of  Biih-denavef  had  determined  to  and  hUd  put 
an  eAd  t6  the  Firm  of  Size,  Bcrdenat^e  $  Cd.  and  to  hi^ 
^PWtafttkhip  with  B&tdehMe,  and,  accordbgly,  oh  the 


^as 
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Cardon. 


26th  of  August  1819,  he  senty  to  Bordenave^  a  Lettef, 
intimating  that,  from  that  day,  the  Defendant  dissolved 
his  connexion  with  Bcrdenavey  as  a  Partner.  Biit  that, 
after  the  26th  of  August  1819,  Bordenave  continued  to 
use  and  sign  the  Firm  oi  Bize^  Bordenave  ^  Co.,  and 
resisted  the  payment  of  what  was  due,  to  the  Defendant, 
from  the  Partnership,  and  pretended  that  the  Defendant 
was  not  a  Partner  in,  but  a  Debtor  to  the  Firm ;  and 
that  Bordenate  induced  Roehm  to  set  up  a  Clium  to  the 
d8  bags  of  Wool,  and,  therefore,'  Ae'DdPendant,'  in 
September  1819,  filed  a  Bill  to  have  the  Partnershi|> 
Accounts  between  him  and  Bordenave  taken,  and  which 
Bill  was  still  depending :  that  he  believed  that,  on  the 
.27th  of  October  1819,  the  Plaintiffs  received  a  Notice  in 
Writing,  signed,  by  procuration,  Jean  Bernard  Cardan^ 
from  Roehm  claiming,  the  38  bags  of  Wool. 

■  ■  * 
The  Bill  was  taken,  pro  confessoj  against  Cardan,  who 
was  out  of  the  Jurisdiction  of  the  Court, 


The  SoUcUor-general  and  Mn  Jacob  for  the  Plainti£ 

Sir  JE9  Sugden  and  Mr.  Koe  for  the  Defendant 
De  Taatetj 

The  Question  is,  whether  this  can  be  maintained  as 
an  interpleading  Bill.  The  Firm  of  Bize,  Bordenave 
4r  Co.,  in  which  De  Tastet  was  a  Partner,  first  deposited 
the  Wools  with  the  Plaintiffs :  and  then  directed  them 
to  transfer  the  Wools  into  the  name  of  De  TcLstet, 
and  to  hold  them  at  his  disposal;  and  the  Plaintiflb 
made  the  Transfer  accordingly,  and  thereby  acknow- 
ledged the  tide  of  De  Tastet.  From  the  time  whei^ 
the  Transfer  was  made,  the  Plaintiffs  became  the 
Agents  of  De  Ta$tet\  and  it  is  a  settled,  rule,  that 
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an  Agtot  cannot  dispute  the  Title  of  his  Principal. 
This  Case  is  precisely  the  same  as  Cooper  v.  Dt  Tastet 
(a),  in  which  Case  the  Master  of  the  Rolls  dismissed 
the  Billy  with  Cost^,  as  against  De  Tastet. 

The  Vice-chancellor  : 

Adipitting  that  the  Plaintiffs  were  the  Agents  of 
Bize^  Bordenave  ^  Co.,  yet  here  there  was  a  Claim 
made,  by  Cardon,  under  a  paramount  Title j  and 
therefore  I  am  of  opinion  that  this  is  a  Case  of  Inter- 
pleader (6). 


1831. 

PSARtoH 

V, 
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KING  r.  HAMLET. 

1  HE  Plaintiff  was  the.  eldest  Son  and  Heir  Apparent 
of  Lord  Lorton.  At  the  commencement  of  the  trans- 
action after  mentioned,  the  only  Property  to  which  he 
was  entitled,  was  an  Annuity  of  800/.  for  the  joint  lives 
of  himself  and  his  Father,  charged  upon  Estates  in 
Ireland^  and  a  Life-interest  in  the  same  Estates  expect- 
ant upon  his  Father's  death.  In  1828,  at  which  time 
the  Plaintiff  was  25  years  of  Age  and  unmarried,  hQ 
was  desirous  of  raising  a  Loan  of  8,000/.  or  10,000/.; 
and  he  applied  to  George  Samuel  Fordj  a  Solicitor  (but 
who  was  not  the  SoUcitor  of  the  Plaintiff's  Family),  to 
endeavour  to  procure  the  Loan  for  him,  which  Ford 
undertook  to  do,  and,  afterwards,  informed  the  Plaintiff 
that  Montague  Newland,  a  Solicitor,  had  promised  to 
procure  a  Loan  of  8,000/.  from  the  Defendant,  (who 

(a)  1  Tamlyn^s  Rep.  177.  ' 

{b)  On  the  15th  August  r83i,  The  Lord  Chancellor  a& 
fimed  the  above  Deciiion.- 


1831: 
dist  January, 

and 
13th  February* 

InfundioTim 
Expectant  Heir. 

Injunction 
granted  to  re- 
strain a  Trades- 
man from  suing 
on  Securities 
for  the  Price  of 
Goods  sold  to  an 
Expectant  Heir, 
with  the  know- 
ledge that  the 
Purchaser  in- 
tended to  sell 
them  for  the 
purpose  of  rais- 
mg  Money. 
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tSiit.         %9m  a  Jew«llftf  md   SttveMndth  la  Pfiime$4trmi, 
JMetoMf-^yimre,/  upon  tht  BM^firiqr  df  the  PlaidtUrs 
Aimmty  and  Liib4iittrMt  iu  r^miski^,  fuid  J%r4(  Mut 
HAiilii^.       an  Abstract  of  Ibe  Pliufttitf '•  Tltle^  to  ItMlafid,  wkto 

was  employed,  by  the  Defendant,  as  his  Solicitor  in  the 
transaction,  though  he  Waft  not  hils  geMtd,  i^lichor,  to 
«nttble  lym  %b  ^r^ptfts  the  prOpos^  Seteriiy.  The 
PlAMtiff  aftenfotds  sold  hfe  AnAuityi  te  <wo  diffaifiefct 

%Uti^  tfkt  of  ftOOi  p^r  inimili)  and  tiM  dthtf  of  «00t 
pe^  ttnlildli,  tfnd  tSoM^M  thctft^  U  tbe  Mbpedll^  Piaf- 
chasers,  by  Deeds  dated  the  16th  of  July  iild  l«l  d 
September  1828.  In  the  course  of  the  transaction,  New-- 
^iu2ii\formed  the  Plaintiff  that  the  Drfendant  would  not 
advance  him  8,0002.  in  Money,  but  was  willing  to 
supply  him  with  Goods  from  his  Shop  to  that  Amount^ 
upon  the  Security  tif  hid  loii^itit^t^&t  in  remainder  and  of 
two  Warrants  of  Attorney,  to  confess  Judgments  against 

him,  k  th^  Courtd  of  S..  )3.,  in  England  ud  Ite- 
land)  ftfid  the  {'l&liitiff,  having  acceded  to  the  propos&I, 
lie  ftnd  T&ifd  weM,  on  the  iaiii  xX  Octobet  1628,  to  the 
Befendam^  6hop,  ^d  the  Plainti^T,  with  J^W*8  assist- 
%n(!^  selected,  from  tiie  f>e(bndant's  Stock,  two  pairs  of 
DiafedOhd  £ar-rlngs,  t.  Odd  ttnd  ])iainond  Bmedet, 
three  Di&mofld  Necklaces,  a  Ruby  and  Diamond  Suite, 
a  Suite  of  ^earifi,  a  Diamond  Cross  and  Comb,  two 
Oold  Watched,  and  four  Oold  Chains,  a  Gold  and 
Diamond  Snuff^bos:,  three  <3hold  SnnfiMbo^es,  and  other 
aniclea  of  Jewellery  and  Siher  Plate,  amounting,  alto^ 
gether,  at  the  Shop^prices,  to  8,ooO  l. :  and  NMimd, 
at  the  dame  time,  attended  with  the  Secniities,  whidi 
the  I'laintitf*  execated.  Shortly  afterwards  Judgmenta 
Were  entered  up,  npon  the  Warrants  of  Attorney;  but^ 
though  the  Goods  were  set  apart  for  the  Plaintiff,  they 
were  not  delivered  to  him,  until  the  26th  Novemb^ 
1828,   the  Defendant  having,   ac  he  aUeged  in  Ui 
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Answer,  retained  tfaem  in  his  possession  until  the  com-  1831. 

pletion  of  the  transaction  by  the  registration  of  the     *        ^^!       ' 
Mortgage-deed,  in  Ireland.  '         "^^^^ 

Tnat  Deedy  as  well  as  the  other  Securities,  was  dated 
the  88th  of  October  1828,  and  was  made  between  the 
P]amti£^  of  the  one  part,  and  the  Defendant,  (who  was 
therein  described  as  of  Cavendish-Square^  Esquire,)  of 
die  other  part :  and,  after  reciting  the  Indenture  under 
iriuch  the  Plaintiff  had  become  entitled  to  the  Annuity 
of  800/.  and  the  life-interest  in  remainder  in  the  Irish 
Estates,  and,  the  Indentures  of  the  16th  of  July  and  Ist 
of  September  1828,  by  which  the  Plaintiff  had  disposed 
of  the  Annuity,  and  also  that  the  Plaintiff  was  justly 
(md  truly  indebted^  to  the  Defendant,  in  the  Sum  of 
8,000/.  and  that  it  had  been  agreed  that  the  8,000/. 
with  Interest  should  be  secured,  by  a  conveyance  of  the 
Pfadntiff's  Life-estate  in  remainder,  as  therein  mentioned, 
and  that  two  Policies  of  Insurance  for  6,000  il,  and 
3,000/.  should  be  efiected  upon  the  Plaintiff's  sunriTing 
his  Father,  but  in  the  name  of  the  Defendant,  and  that 
the  Plaintiff  should  pay  the  Premium  on  those  Policies, 
which  should  be  a  further  Security  for  the  Principal  and 
Interest :  It  wad  witnessed  that,  in  pursuance  of  such 
Agreement,  and  in  consideration  that  the  Plaintiff  then 
stood  well  and  truly  indebted,  to  the  Defendant,  in  the 
full  Sum  of  8,000/.,  the  Plaintiff  conveyed,  all  the  said 
Estates  and  Hereditaments,  unto  the  Defendant,  during 
the  Kfe  of  fhe  Plaintiff,  without  Impeachment  of  Waste, 
subject  to  a  Proviso^  for  redemption,  on  payment  of 
the  8,000/.,  with  Interest  at  Five  per  Cent.,  at  the  times 
following,  that  is  to  say,  200  Z.  being  one  half-year's 
Interest,  on  the  28th  of  April  then  next,  the  like  Sum 
on  the  28th  October  1829,  and  the  like  Sum  on  the 
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1831.  same  days  in  every  succeeding  year,  until  the  28th  of 
October  1832,  when  the  Principal  and  the  Interest  then 
due  thereon  were  to  be  paid.  And,  if  de&ult  should  be 
Hamlet.  ^^^^  u^  payment  of  the  8,000/.  and  Interest,  the  De- 
fendant was  empowered  to  sell  the  Estates,  and  to 
iietain  the  Amount  out  of  the  Proceeds :  and  the  Plain- 
tiff covenanted  to  pay  the  8,000  Z.  and  Interest,  and 
also  the  Premiums  on  the  Policies;  and  that,  if  the  Plain* 
tiff  neglected  to  pay  the  Premiums,  the  Defendant  might 
pay  them,  and  tack  the  Amount,  not  exceeding  2,000  L, 
to  the  8,000  7. 

On  this  Deed  there  was  indorsed  a  Receipt,  signed 
by  the  Plaintiff,  for  8,0002. 

On  the  26th  of  November  1829,  Ford,  by  the  Plain* 
tiff's  direction,  placed  the  Goods  in  the  hands  of  George 
Robins,  an  Auctioneer,  who  advanced  the  Plaintiff 
Money  on  them,  and  took,  from  him  a  Bill  of  Sale, 
and,  in  March  1829,  Robins  sold  the  Goods,  by  Auction, 
for  different  Sums,  amounting,  in  the  whole,  to  3,482  Z.; 
and,  after  deducting  10  per  Cent,  for  his  Commission^ 
and  400  Z.  charged,  by  Newland,  for  preparing  the 
Securities  and  for  Commission  on  8,000  Z.,  Robins  paid 
over,  to  the  Plamtiff,  2,730  Z. 

In  February  1829,  the  Plaintiff  filed  a  Bill  against 
the  Defendant,  jbr  the  purpose  of  rescinding  the  trans- 
action above  detailed ;  but  being  unable,  for  want  of 
Funds,  to  proceed,  with  the  Suit,  the  Defendant,  in 
July  1829,  procured  the  Bill  to  be  dismissed.  In  De- 
cember 1829,  the  Plaintiff  married  a  Lady  of  Rank  and 
Fortmie,  upon  which  occasion  his  Father  made  a  suit* 
able  Provision  for  him;  and  thereby  the  Plaintiff,  as 


CASES  IN  CHANCERY.  4*7 

die  B3I  allied,  became  enabled  to  enforce  his  Equity  i8ai. 

against  the  Defendant. 

Kino 

The  Bill,  which  was  filed  in  July  1 880,  charged  that  the  hj^^  ^.^t. 
transaction  between  the  Plaintiff  and  the  Defendant,  was 
not  in  the  nature  of  a  bond  fide  Sale,  but  in  that  of  a  Loaui 
(the  said  Goods  being  substituted  for  Money,)  and  that 
the  Defendant,  at  the  date  and  execution  of  the  Securi*^ 
lies  for  the  8,000/.,  knew  that  the  Plaintiff  had  no 
DCcasi(Hi  for  the  Goods,  and  did  not  intend  to  keep 
them,  and  that  the  Plaintiff's  object  was  to  raise  a  Sum 
of  Money,  by  way  of  Loan,  from  the  Defendant :  that  . 
the  Plaintiff  was  in  embarrassed  circumstances,  at  the 
time  of  the  transaction,  am}  was  driyen  to  raise  Money, 
without  the  knowledge  of  his  Father  and  Family,  as 
was  well  known  to  the  Defendant :  that  the  transaction 
was  wholly  managed,  by  Ford^  on  behalf  of  the  Plain* 
tiff,  and  by  Newktnd,  on  the  behalf  of  the  Defendant, 
but  that  Ford  was  not  the  Solicitor  of  the  Plaintiff's 
Family,  and  that  Newland  was  not  the  general  Solicitor 
of  the  Defendant :  and  that,  at  the  time  of  the  trans^ 
action,  the  Defendant  knew  that  the  Plaintiff's  Father 
was  a  Nobleman  of  large  Property*  The  Bill  prayed 
that  the  Defendant  might  be  decreed  to  deliyer  up 
the  Securities  for  the  8,000 1.,  to  be  cancelled,  and  to 
enter  up  satis&ction  on  the  Judgments,  upon  payment  of 
the  2,730/.,  and  that  the  Defendant  might  be  restrained 
from  all  proceedings  against  the  Plaintiff,  in  respect  of 
.the  8,000/*,  and  fi*om  disposing  of  the  Securities, 

The  Defendant,  by  his  Answer,  which  was  filed  after 
the  Notice  of  Motion  had  been  given,  said  that,  in 
August  ^Dd  September  1828,  he  heard  that  the  Plains 
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.  1831.  tiff  Was  in  waiit  of  Money,  and  was  desirous  of  raising 
a  Loan ;  but  he  denied  that  he  ever  promised  to  advance 
Money  to  the  Plaintiff,  and  said  that  he  had  refused  to 

Hamlet        ^^^^  ^^^  dealings  with  the  Plaintiff,  without  the  sanction 

of  the  Plaintiff's  Father,  and  that  he  was  informed  and 
believed  that  the  Plaintiff's  Father  knew  and  approved 
of  the  proposed  transaction  between  him  and  the  Pldn^^- 
tiff,  and  that  he,  thereupon,  consented  to  supply  the 
Plaintiff  with  Shop-goods,  to  the  amount  of  8,000  ^,  on 
the  terms  proposed.  He  admitted  th^t  the  Goods  con- 
stituted the  sole  consideration  for  the  Securities;  He 
said  that  the  transaction  was  in  the  nature  of  a  banA 
fide  Sale,  and  not  of  a  Loan,  and  that  the  Goods  were 
not  substituted  for  Money.  He  denied  that,  at  the 
date  and  execution  of  the  Securities,  he  knew,  or  had 
any  reason  to  believe,  that  the  Plaintiff  had  no  occasion 
for  the  Goods,  or  that  he  did  not  intend  to  keep  them, 
or  that  the  Plaintiff's  object  was  to  raise  Money  by 
meana  thereof,  for  that  the  Defendant  had  beien  in- 
formed, by  his  Shopman,  that  Ford  and  the  Plaintiff 
sdected  such  Goods  as  would  be  useful  on  Plaintiff's 
Marriage,  and  that,  at  the  time  of  such  selecticm,  they 
frequenUy  mentioned  such  Marriage ;  that  many  of  tiie 
articles  were  made  expressly  according  to  the  Plaintiff's 
order,  and  that  he  stated,  when  he  ordered  them,  that 
they  were  necessary  for  him  to  have  upon  his  Marriage : 
That  he  believed  that  the  Plaintiff  was  in  embarrassed 
cimimstanftfis  at  the  time  of  the  transaction.  He  ad- 
mitted •  that  Newland  was  not  his  general  Solicitor, 
at  the  time  of  the  transaction,  and  that  he  em* 
ployed  another  Solicitor  to  put  in  his  Answer  to  the 
Plaintiff's  first  Bill ;  but  that  no  other  Solicitor  than 
*  Newland  was  consulted  by  him  in  the  transaction. 
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He  believed  that  the  Plaintiff  was,  ai  the  t^ne  of  the  1831  • 

transaction,   lu^oarried,    and  that  his    Father  was  i^  ' 
Nobleman  of  large  Property.  ^*® 


The  Defendant,  in  one  of  the  Schedules  to  his  Answer, 
set  forth  a  Copy  of  certain  Questions  which  had  been 
sent  by  Newland^  to  James  Ferrallf  Esq.,  (who  had 
acted  in  the  transaction  as  a  friend  of  the  Plaintiff  and 
his  Father,)  and  the  Answers  returned  thereto:  and 
the  same  Qaesticms  and  Answers  were  set  forth  in 
Mr.  NeuOamPs  Affidavit 

^  Tbey  were  as  follows  :-^''  Did  you  not  iAtroduce 
Jflj.  jEtft^'s  matter  to  me? — I  did.  Did  I  not  meet 
^rd  Larion  with  you,  at  the  Military  Club ;  and  did 
you  not  introduce  me  to  him ;  and  was  he  not  satisfied 
with  the  plan  ? — He  was.  Did  you  not  urge  me,  re- 
peatedly, to  complete  the  business  with  Mr.  Hamkt  to 
save  the  Estate,  and  did  not  Lord  LorUm  approve  of 
the  measure,  an4  was  he  not,  as  well  as  his  Solicitor, 
Mn  Fox,  apprised  of  the  transaction  from  banning 
to  end  7 — ^They  were.  Did  you  not  know  that  Mr.  King 
wished  to  deal  with  Mr*  Samlet,  and  that  it  was,  at  his 
request,  and  on  your  representations,  as  Lord  Zortan^A 
tnsaad,  that  he  consented  to  entertain  the  business  1-r 
Before  the  business  was  entered  into  by  Mr.  Hamlet,  he 
required  the  sanction  of  Lord  Larton,  iprhich  I  procured 
by  {jctter.  Were  you  not,  or  did  you  not  consider  your-, 
self  a  friend  of  the  Family,  and  did  not  Lord  Larton. 
express  to  you  his  approval  of  my  conduct  ? — lie  did." 

* 

A  l^otion  was  now  made,  by  the  Pla^itiff,  for  an 
Injunction*  according  to  the  Prayer  of  the  Bill,  upo(i 
his  paying,  into  Court,  the  2,730/. 
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^^ V ' 

Kino 
Hamlet, 


The  Answer^  ^hich  was  filed  after  the  Notice  of 
Motion  had  been  given,  was  read,  as  an  Affidavit,  for 
the  Defendant.  Mr.  Newland  also  made  an  Affidavit, 
by  which  he  represented  that  the  Plaintiflf's  Father,  and 
Mr.  Serjeant  Lefroyj  and  his  Son,  Mr.  J..  Lefroify  who 
were  friends  and  connexions  of  the  Plaintiff's  Family, 
had  been  informed  and  approved  of  the  transaction 
between  the  Plaintiff  and  the  Defendant.  It  appeared, 
however,  by  the  Affidavits  made  by  those  two  Gentle- 
men, and  by  the  Plaintiff's  Father,  that  they  were  not 
informed  of  the  real  natrn^  of  the  transaction,  but  were 
led  to  believe,  by  the  communications  that  were  made 
to  them^  that  the  Plaintiff  was  treating,  with  the  De* 
ibndant,  for  a  Loan,  of  Money ;  and  that  they  had  no 
suspicion  that  the  transaction  related,  in  any  manner,  to 
the  purchase  of  Goods. 

Sir  Edward  Sugden  and  Mr.  B.  Parry,  for  the 
Plaintiff,  in  support  of  the  Motion : 

The  Plaintiff  is  the  Expectant  Heir  of  a  Nobleman. 
At  the  time  he  engaged  in  the  transaction  to  which  the 
Bill  relates^  he  was  only  25  years  of  age :  and,  before 
the  transaction  was  concluded,  he  had  disposed  of  the 
whole  of  his  Property  in  Possession,  as  was  well  known 
to  the  Defendant.  The  Deeds  by  which  the  Plaintiff^s 
Annuity  had  been  conveyed,  are  recited  in  the  Mortgage- 
deed.  It  is,  on  the  face  of  it,  a  Security  for  Money 
advanced :  not  a  word  is  said,  in  it,  about  Gkx)ds.  The 
Defendant  admits  that  he  knew  that  the  Plaintiff  was 
in  want  of  Money.  He  states,  in  his  Answer,  that  he 
had  never  employed  Newland,  as  his  Solicitor,  except 
in  this  matten  If  it  was  a  fair  transaction,  why  did  he 
place  himself  in  the  hands  of  an  individual  of  whom  he 
had  previously  known  nothing ;  and  why  was  the  real 
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nature  of  the  transaction  suppressed  in  the  Deed?  1831. 

Although  the  Interest  began  to  run  from  the  date  of 

the  Mortgage-deed^  the  Goods  were  not  delivered  until 

some  time  in  the  following  month :  the  Securities  there-       Hamlet 

fore  are  void^  as  being  usurious. 

The  Defendant  was  well  aware  that  he  was  selling,  to 
the  Plaintiff,  Goods  which  were  not  necessary  for  his 
state  and  condition  in  life ;  for  he  knew  that  the  Plain- 
tiff had  no  Property  in  possession,  and  that  Necklaces 
and  other  trinkets  were  useless  to  a  man.  The  Plaintiff 
and  his  Solicitor  were  the  only  Persons  present  at  the 
selection  of  the  Goods.  The  loss  on  the  Sale  was 
immense,  and  it  ought  to  be  borne  by  the  Defendant; 
for  the  Sale  ought  to  be  considered  as  his,  and  not  as 
the  Plaintiff's.  Barker  y.  Vansommer^a). 

Mr.  Knight  and  Mr.  Stuart^  for  the  Defendant  i 

The  transaction  in  question  was  not  a  sale  of  a  rever- 
sionary Interest,  but  merely  a  Security  for  Money  due. 
The  Defendant  refused  to  entertain  any  application  for 
a  Loan  of  Money,  or  to  have  any  dealing  with  the 
Plaintiff,  unless  his  Father  was  informed  of  it.  In 
point  of  fact,  the  Plaintiff's  Father  was  informed  of  it : 
for  Newland  swears  that  he  communicated,  to  Mr.  Ser- 
jeant Lefroy  and  Mr.  A*  Lefroy^  who  were  the  friends 
and  Agents  of  Lord  LortoUj  that  the  dealing,  was  to  be 
for  Goods :  and  the  only  ground  of  equity  upon  which 
the  Bill  is  founded,  is  that  they  did  not  understand 
what  they  were  to  treat  about.  Mr.  Serjeant  Lefroy ^  on 
perusing  the  Draft,  must  have  seen  that  the  Security 
was  not  intended  to  be  given  for  an  immediate  advance, 

(a)  1  Bro.  C.  C.  149. 
Q4 
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1831.  bat  for  a  pre-existing  Debt.    The  recital  is:  ''  Whereas 

the  said  JR.  King  is  justly  and  truly  indebted  to  the 
said  T.  Hamlet  in  the  Sum  of  8^0002." 


Kino 

V. 

Hamlbt. 


This  Case  does  not  fall  within  the  principle  of  the 
Cases  in  which  relief  has  been  given  to  Expectant 
Heirs.  The  Plaintiff  was  of  a  mature  age^  and  had 
the  assistance  of  his  Solicitor  and  friends.  His  Father 
was  brought  into  communication  on  the  sjibject  of  the 
transacticm.  He  selected  competent  Agents,  who  wer^ 
informed  that  the  transaction  was  not  a  loan  of  Money, 
but  a  purchase  of  Goods.  The  privity  of  the  Agent  is 
the, privity  of  the  Principal;  and  the  Defendant  ought 
not  to  suSer,  beca^ise  the  Agents  did  not  comnxunicate 
the  nature  of  the  transaction  to  their  Principal. 

A  Sale  by  Auction  is  not  a  fair  criterion  of  the  value 
of  Shop-goods.  It  is  sworn  that  the  Goods  were  all 
charged  at  the  fair  Shop-prices.  Some  of  the  Goods  were 
iQade  according  to  the  Plaintiff's  order:  he  admits  that 
he  is  unable  to  return  them  to  the  Defendant,  and  he 
does  not  offer  to  pay  even  what  they  produced  at  the 
Auction.  Barker  v.  Vai^sommer  is  not  like  this  Case ; 
for  there  the  Plaintiff's  Father  was  not  privy  to  the 
transaction,  and  the  Gbods  were  alleged  to  have  be^i 
sold  for  greatly  more  than  their  value. 

The  Vice-Ch  ANCELLOR : 

The  Question,  in  this  Case,  is.  whether  it  is  to  be 
inferred,  from  the  circumstances  now  before  the  Court, 
that  the  transaction  in  question  was  a  ban&Jide  Sale  of 
Goods,  in. the  ordinary  course  of  Mr.  Hamlet's  Trade; 
or  whether  the  Goods  were  supplied,  by  Mr.  Hamlet, 
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^th  fhe  knowledge  that  they  were  to  be  UBed,  by  i8gi. 

Mr.  King,  as  the  meaas  of  nuaing  Money.. 


[His  H<mor,  after  observing  that  Mr.  Hamlet  ad- 
mittedy  in  hb  Answer,  that  Mr.  Newland  was  not  his 
general  Solicitor,  here  read  that  part  of  Mr.  NewlaruTs 
Affidavit,  the  object  of  which  was  to  show  that  the 
Plaintiff's  Father  knew  and  approved  of  the  transac- 
tion :  and  his  Hqnor  then  proceeded  thus :] 

Mr.  Newland  then  says  that,  on  the  6th  of  September 
^989,  Mr.  geqeaat  Leflwy  and  Ikb.  4*  Xig^py,  who  are 
firieo^s  ud  eoime^Lbns  of  tli^  Plafntiff's  Family,  cfljied 
eft  him^  and  enteved  into  eoaveisaticMiA  mth  hinv  respect- 
ing the  tvansaction  between  the  Pefendant  and  the 
Plaintiff,  and  that  he  then  gave,  to  Mr.  Segeaat  Lefrojf, 
the  Draft  of  the  Mortgage-deed,  for  his  peiusal,  ai^ 
that,  whilst  that  Gentleman  waa  occupied  in  reading  the 
Draft,  be,  the  Dqxment,  stated  distiaetly,  to  Mr.  A. 
Lefrojff  that  the  transaction  was  for  Goods. 

Now  it  is  observc^ble  that  Mr.  Newlqnd  he^us  with 
stating  that  the  original  proposition  was  to  raise  Money 
by  way  of  Loan.  And  then  he  gradually  represents 
that  the  matter  took  a  different  turn,  and  that  it  became, 
eventually,  a  transaction  which  included  the  advance  of 
Goods :  and  then  he  adds  that  he  produced  the  Draft 
of  th^  Morgage-deed,  to  Mr.  Serjeant  Itefiroy.  With 
respect  to  that  Deed  it  is  observable  that,  if  the  Agree- 
ment between  the  Parties  was  that  Mr,  Hamlet  should 
advance,  either  the  whole,  or  even  part  of  the  Considera- 
tion, in  Goods,  that  Instrument,  for  reasons  best  known  to 
Mr.  Newland,  did  not  state  what  the  real  transaction  was. 
No  person,  howerer  e^qperienced,  could  have  read  thfit 
Deed  without  thinking  that  it  was  a  security  for  Money 


Kivo 

r. 
Hamlet. 


2d4  GASES   IN   CHANCERY. 


Kino 
v. 


1831.         advanced.    That  Deed^  after  noticbg  the  Settlement, 

recites  that,  "  the  said  Robert  King  is  justly  and  truly 

indebted  to  Thomas  Hamlet  in  the  Sum  of  8,000/.,  &c." 

H  MLEi*        T^^^  Mr.  Newland  does  not  state  that  he  represented  to 

Mr.  Serjeant  Lefroy,  who  was  reading  the  Deed,  what  the 
transaction  was,  but  that  he  represented  it  to  Mr.  Anthony 
Zefroy,  (who  is  not  stated  to  be  a  professional  man,) 
whilst  his  Father,  who  is  a  Lawyer,  and  an  experienced 
Person,  was  looking  at  the  proposed  Security. 

Mr.  Serjeant  Lefroy  states  that,  on  the  5th  of  Sep- 
tember, he  had  an  interview  with  Mr.  Newland;  in  the 
course  of  which  Mr.  Newland  informed  him  that  the 
Defendant  was  to  advance  the  Plaintiff  a  considerable 
Sum  of  Money,  the  precise  Amount  of  which  he  does 
not  recollect,  on  the  security  of  a  Conveyance,  by  way 
of  Mortgage,  of  the  Plaintiff's  Interest  in  a  family 
-Estate,  or  to  that  or  some  such  effect  Then  he  states 
that  neither  Mr.  Newland,  nor  any  other  person,  in- 
formed him  that  the  Consideration  for  the  intended 
Mortgage,  or  any  part  thereof,  was  to  be  formed  of 
Gk>ods  sold,  by  the  Defendant  to  the  Plaintiff,  or  to  be 
made  up  in  any  other  manner  than  by  an  advance  of 
Money. 

It  is  perfectly  clear,  from  Lord  Zorton^s  Affidavit, 
that  his  Lordship  had  no  other  notion,  fix>m  the  banning 
to  the  end  of  the  business,  than  that  his  Son  was  enter- 
ing into  some  Negotiation  for  a  Loan  of  Money,  and 
that  he  never  had  the  least  suspicion  that  it  was  in  the 
contemplation  of  any  of  the  Parties  that  any  security 
should  be  given  for  Money  to  be  advanced  in  the  shape 
of  Goods.  Mr.  Anthony  Lefrcy  states  that  he  has  no 
recollectioii,  and  does  not  believe  that  he,  at  any  time. 
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made  aby  communicationy  to  Lord  Lorton^  as  to  Goods  1831. 

having  formed  the  Consideration  for,  or  having  been  in 
any  manner  connected  with  the  Mortgage.  He  adds 
that  he  did  not  take  an  active  part  in  the  conversation 
that  took  place  at  the  interview  with  Newlandj  or  interest 
himself  in  the  matter,  and  that  he  has  no  recollectioii 
whatever  that  Newland  then,  or  at  any  other  time,  in- 
formed him,  or  gave  him  any  reason  to  suspect  that  the 
Consideration  for  the  intended  Mortgage  was  to  b^ 
formed  of  Goods. 

With  respect  to  this  part  of  the  transaction  my  belief 
is  that  no  Communication  was  made,  either  to  Lord 
Lortan,  Mr.  Serjeant  Lefroy,  or  Mr.  Anthony  Lefray, 
that  the  Consideration  was  to  be  such  as  Mr.  Newland 
represents  that  he  informed  Mr.  Anthony  Lefroy  it  was 
to  be ;  and  what  those  gentlemen  state  in  their  Affidavits, 
is  confirmed  by  the  frame  of  the  Deed  which  was  pre- 
pared by  Mr.  Newland  himself. 

Mr.  Hamlet^  in  his  Answer,  denies  that  the  trans- 
action was  in  the  nature  of  a  Loan,  or  that  the  Gt)ods 
were  substituted  for  Money ;  or  that  he  had  any  reason  to 
believe  that  the  Plaintiff  had  no  occasion  for  the  Goods, 
or  did  not  intend  to  keep  them,  or  that  his  object  was  to 
raise  Money  by  means  of  them ;  and  then,  as  a  reason  for 
his  not  believing  that  the  Plaintiff's  object  was  to  raise 
Money,  he  adds  that  Ford  and  the  Plaintiff  selected 
such  Articles  as  would  be  useful  on  the  Plaintiff's  Mar- 
riage, and  that,  at  the  time  of  such  selection,  they  fre<^ 
quently  mentioned  such  Marriage.  This  appears  to  me 
to  be  a  very  weak  and  insufficient  reason,  and  incon- 
sistent with  the  whole  of  the  Circumstances  detailed  by 
Mr.  Newland, 
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.  I  observe  that,  by  way  qf  fortifying  the  Case  which 
Mr.  Newland  states,  there,  are  appendedj  to  his  Affidavit, 
^^^'         certain  Questions  which  were  put,  by  him,  to  Mr.  FerraU. 

Hamlet  ^^^  ^^  ^  ^^  ^^^  ^^^  those  Questions  did  not  repre- 
sent to  Mr.  FerraJlj  what  the  transaction  really  was ;  but 
that  they  represented  it  as  being,  that  which  Lord  Lor  ton 
states  he  undjerstood  it  to  be,  namely,  a  transaction  for  a 
Loan  of  Money;  and  it  was  under  that  impression  tha^ 
Lord  Lorton  gave  his  consent  I  cannot,  therefore,  bu^ 
think  that  these  Questions  and  the  Answers  to  them  have 
been  brought  forward  with  a  view  to  conceal,  by  a  flimsy 
yeil,  the  justice  of  the  Case. 

On  the  28t}^  of  October  the  Deeds  were  executed; 
without  any  delivery  of  Gbods ;  and,  what  appears  to 
me  to.  show  the  mala  fides  of  the  transaction,  on  that 
very  day,  Mr.  Hamlet^  contrary  to  the  truth  of  the  Case 
as  he  represents  it  himself,  took,  from  Mr.  King^  a 
Receipt  on  the  back  of  the  Mortgage-deed  for  the  Sum 
of  8,000/.  The  consequence  therefpre  is  that  the  Deed 
not  only  ^id  not  show,  in  the  body  of  it,  what  the  trans- 
action was,  ][>ut  the  Receipt  on  the  back  of  it  would  tend 
of  itself  to  mislead.  If  Mr.  Hamlet  believed  that  the 
Plaintiff  iiiranted  the  Good^  for  his  owp  use,  and,  espe- 
cially, if  he  bel^eyed  that  he  wanted  them  for  his  Mar- 
riage, it  would  have  been  but  f&ir  to  have  let  him  have 
them,  when  he  executed  the  Securities.  But  they  were 
not  delivered  till  the  26th  of  November. 

The  Plaintiff's  age  dops  not  exceed  27  years,  but 
that  is  not  material :  it  is  clear  that  he  was  in  a  state  of 
Distress;  that  he  had  no  Property  in  Possession;  and 
that,  without  his  Father's  Privity,  he  purchased  Goods 
for  this  purpose  of  raising  Money  by  the  Sale  of  them. 
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and  made  his  Reversion  a  Security  for  the  Price,  which 
I  admit,  was  the  fair  Shop-price. 

It  has  been  said,  however,  that  the  Plaintiff  is  not 
entitled  to  the  relief  which  he  asks,  because,  in  February 
1B29,  he  filed  a  Bill  to  rescind  this  transaction,  and  that, 
in  July  1839,  that  Bill  was  dismissed,  for  w4nt  of  Pro- 
secotion.  It  does  not,  however^  appear  that,  at  that 
time,  Mr.  JShg  had  Fmids  that  would  have  enabled 
him  to  meet  die  necessary  Expenses  of  the  Suit  ih 
Deoonber  1829,  he  married,  and  then  he  acquired  Pro- 
perty which  enabled  him  to  file  another  Bill.  The  dis- 
missal of  the  first  Bill  having  taken  place  under  the 
Circumstances  which  I  have  alhided  to,  ought  not  to 
prejudice  the  Plaintiff's  r^ht  to  be  relieved  in  this 
Suit.  The  question  then  is,  whether  the  Injunction 
ought  to  be  granted,  upon  his  paying  the  produce 
of  the  Goods  into  Gourt  My  opinion  is,  that  Mr. 
Hamlet  and  his  Agents  must  have  known  that  the  object 
of  this  young  Man  vras  to  raise  Money  by  means  of  the 
Goods ;  and  that  thisCaseis  governed  by  Lord  I^urbufs 
decision  in  JBarher  y.  Vansammer:  and,  therefore,  upon 
the  Plaintiff  paying  the  S,780Z.,  and  also  the  400/.  into 
Court,  or  to  Mr.  HanUet,  personally,  if  he  chooses  to 
leoeite  them,  the  Injiinction  which  is  asked  for,  ihust 
be  granted.* 

•  On  the  sSth  of  May  1831,  the  above  dedaion  was 
affirmed  by  the  Lord  Chancellor.  See  The  Earl  of  Portmore 
V.  Taiflor,  AnUj  1821. 
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1831 :  THE  ATTORNEY^ENERAL  v.  ELLISON. 

17tfa  February. 

Practice.  S  Y  an  Act  of  Parliament  passed  in  the  reign  of  Charla 

^"nw^"  ^  ^^  Second,  for  Cleansing  and  Improving  the  Naviga* 

*  tion  of  a  certain  River,  or  navigable  Channel  in  Lincobt- 

The  object  of  shire,  called  Fossdihe,  the  Corporation  of  Lincoln  were 

set  aside  certain  ®°*P<^^®^d  ^  undertake  the  work,  in  case  they  thoi^ht 
long  Leases  proper  so  to  do,  and  the  Undertakers  were  empowered 
8™*^,'?'*740>  tQ  demand  such  Tolls,  from  Persons  usmg  the  Naviga- 
came  vested  in    ^^^'  ^  should  be  assessed  and  appointed  by  the  Conmiis^ 

the  Defendant,     sioners  named  in  the  Act. 
who  had  made 

Family  Settle-  «      ,         ,^      ^  ^ 

menu  of  them,        On  the  4th  of  October  1671,  the  Corporation  of 

which  he  ad-       Lincoln  became  the  Undertakers  of  the  Work ;  and,  on 

his  custody.  ^^  ^^^  ^^  ^^  Bwaie  month,  the  Commissioners  ap- 
Held  that  the  pointed  the  Tolls  to  be  taken  by  them.  In  September 
titledlto  a^ro?"  1740,  the  Navigation  being  out  of  repair,  the  Corpora- 
duction  of  those  tion  demised  two-thirds  of  the  Navigation  and  Tolls,  to 
Settlemenu.        Richard  JElKton,  of  Thome,  for  999  years,  at  the  Rent 

of  50 1,  per  Annum,  and  Ellison  covenanted  with  the 
Corporation,  to  repair  and  maintain  the  Navigation ;  and 
the  Corporation  covenanted  that  the  Tolls  should  not  be 
reduced,  at  any  time  during  the  term,  without  Ellison*^ 
consent.  By  an  Indenture  of  the  1st  of  August  1741, 
the  Corporation  demised  the  remaining  one-third  of  the 
Tolls  to  Ellison,  for  999  years,  at  the  Rent  of  25  /.,  and 
subject  to  the  like  Covenants  as  were  contained  in  the 
former  Lease« 

Ellison  died  in  1743,  and,  upon  his  death,  Richard 
EUison,  his  Son,  became  entitled  to  the  Leases.   Richard 
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the  Soii|  died  in  1792 ;  and,  under  the  Dispofii- 
tions  contained  in  his  Will,  the  two  terms  of  090  years 
became  vested  in  the  Defendant  Henry  Ellison  for  Life, 
with  remainder  to  his  eldest  Son,  the  Defendant  Richard 
EOison,  absolutely. 

The  Information  was  filed  against  Henry  JEllison  and 
Richard  his  Son,  the  Corporation  of  Lincoln,  the  acting 
Commissioners  under  the  Act,  and  certain  other  Persons. 
It  chaiged  that  the  Leases  were  not  warranted  by  the 
Act,  and  were  therefore  void;  that  the  Defendant, 
Henry  Ellison^  had,  in  his  custody,  various  Deeds,  &c., 
relating  to  thejmatters  therein  mentioned,  and  it  prayed 
that  the  Leases  might  be  set  aside. 

Henry  Ellison,  in  the  Schedule  to  his  further  Answer^ 
set  forth  a  List  of  a  great  number  of  Deeds  and  other 
Documents,  and,  among  them,  of  four  Deeds,  dated  in 
1810, 1814  and  1828,  (which  were  also  described  by  the 
names  of  the  Parties,)  with  the  following  Note  annexed : 
*^  The  four  last  Instruments  are  the  Family  Settlements 
of  this  Defendant  and  Richard  ElUson,  and  relate  to 
Estates  of  great  value  wholly  unconnected  with  the 
Navigation  of  Fossdike,  or  any  of  the  matters  in  the  In- 
formation mentioned :''  and,  in  the  body  of  his  further 
Answer,  he  submitted  that  he  ought  not  to  be  com- 
pelled to  produce  any  of  the  Documents  mentioned  in 
the  Schedule ;  but  he  said  that  certain  of  the  Parties  to 
the  four  Deeds  before  mentioned,  whose  names  he 
mentioned,  were  interested  in  the  Navigation  and  the 
terms  for  000  years. 

Mr.  Pepys  and  Mr.  Crombie,  for  the  Relators,  now 
moved  that  Henry  ElUson  might  be  ordered  to  produce 
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Halfpenny  for  every  Lamb  that  shall  be  under  the 
number  of  Ten ;  but,  if  he  takes  one  in  Ten,  then  the 
Parson  is  to  pay  nothing.  Item : — ^AU  the  'Kthe-com, 
as  Wheat,  Beans,  Barley,  Peas  and  Oats,  are  due  to  the 
Parson  of  Yatton,  except  the  Tithe  of  the  Parson's 
Glebe,  which  is  due  to  the  Vicar,  and  the  Hthe  due  to  the 
Chapel  of  Claverham,^  The  Instrument  then  contained 
an  account  of  Sums  of  different  Amounts,  called  Hay-silver, 
which  every  Occupier  within  the  Hthings  of  Yattom, 
Huish,  Cleeve,  Claverham  hnd  KenUj  paid,  to  the  Parson 
of  Yattan,  in  lieu  of  their  Tithe-hay :  and  it  then  pro 
ceeded  thus :  "  Item : — All  Grounds  lying  in  the  Parish 
of  Yatton  and  Kenn  hired  by  strangers  that  live  out  of 
the  Parish,  or  those  of  the  Parish  that  do  not  eat  them 
with  profitable  Cattle,  but  altogether  virith  unprofitable 
Cattle,  pay  Justments,  4£f.  an  Acre,  to  the  Vicar  of 
Yattouj  except  the  Grounds  before  excepted,  that  pay 
to  the  Chapel  of  Claverham,  and  the  Parson's  Glebe, 
which  pay  their  Tithe-corn  to  the  Vicar/* 


The  Rector's  Books  also  were  produced ;  from  which 
it  appeared  that  there  had  been  a  perception,  by  the 
Rector,  of  Tithes  of  Wool,  Lamb  and  Agistment  of  Sheep, 
from  the  year  17SS.  .  Various  Witnesses  also  were  ex- 
amined for  the  Plaintiff,  who  proved  payment  of  the 
Tithes  in  question,  to  the  Rector,  for  a  considerable 
time  back;  but  it  did  not  appear,  either  from  the 
Rector's  Books,  or  from  any  of  the  oral  Testimony^ 
that  any  payment  of  Tithes  of  Hay,  Wool  or  Agistment 
of  Sheep,  had  ever  been  made  in  respect  of  any  of  the 
Lands  within  the  District  of  Huish, 


On  the  part  of  the  Defendants,  various  Witnesses 
were  examined,  who  proved  that,  with  respect  to  the 
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Lands  lying  within  the  Tithing  or  District  of  Huish, 
where  the  Defendant  WUkins*  Fann  was  wholly  situate; 
no  Tithes  in  kind  had  ever  been  rendered^  as  far  as  they 
knew,  for  Hay,  Wool  or  Agistment,  but  that  all  those 
Tithes  had  been  considered'  as  being  covered  by  the 
payment  of  4d,  per  Acre  to  the  Vicar :  the  Witnesses 
however  admitted  that  Tithes  of  Lambs  in  Huish  had 
been  paid  to  the  Rector.  None  of  the  Defendants^ 
Witnesses  were  examined  as  to  the  payment  of  Tithes 
in  respect  of  any  other  part  of  the  Parish,  except  Huish. 
The  Vicar's  Books  also,  commencing  in  1763,  were  pro- 
duced for  the  Defendants ;  and  it  appeared,  by  those 
Books,  that  there  had  been,  throughout  the  Parish,  a 
constant  payment,  to  the  Vicar,  of  4£f.  per  Acre,  which 
was  there  stated  to  have  been  for  Agistment. 
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The  Defendants  also  offered  in  Evidence  the  proceed- 
ings in  a  Suit  of  Sydenham  v.  JBarrett,  which  was  in- 
stituted, in  the  Exchequer,  in  1688,  by  the  then  Lessee 
of  the  Rectory,  against  an  Occupier  of  Lands  in  the 
Parish,  for  the  recovery  of  the  Tithes  of  Com,  Grain, 
Hay,  Wool  and  Lambs.  It  appeared,  by  the  Answer  in 
that  Suit,  that  the  property  occupied  by  the  Defendant 
Sarrett  was  a  Farm  (not  included  in  the  present  Suit) 
called  Great  fVeambram,  situate  in  the  Bistnct  of  Huish, 
and  consisting  of  Meadow  and  Pasture  Land :  and  the 
Answer  alleged  a  Modus  of  4rf.  per  Acre  to  be  payable, 
to  the  Vicar  of  Yatton,hn  lieu  of  the  Tithes  of  Meadow 
and  Pasture  Land.  At  the  hearing  of  the  Cause,  an 
Issue  was  directed  to  try  whether  a  Modus  of  4dl  per 
Acre  was  payable,  to  the  Vicar,  in  lieu  of  all  manner  of 
Tithes  payable  out  of  the  said  Ground  called  Gfreat 
Weambram.  Upon  the  Trial  of  the  Issue,  the  Jury 
fimnd  that  a  Modus  of  4rf.  per  Acre,  was  yearly  pay- 
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able,  to  the  Vicar,  in  lieu  of  all  Tithes  of  all  Fruits  of 
Hay,  Wool  and  Lamb,  for  the  Ground  called  Great 
Weambram.  In  Trinity  Term  1690,  the  Cause  again 
came  on  to  be  heard,  and  the  Court  ordered  that  the 
Defendant  should  be,  and  he  was  thereby  dismissed 
from  the  Bill,  and  from  all  matters  therein  contained. 
The  Counsel  for  the  Defendants  contended  that  not 
only  the  Decree,  but  the  Answer  and  Depositions  in  the 
Suit  ought  to  be  read,  in  order  that  it  might  be  dis* 
tinctly  seen  what  the  nature  of  the  Question  in  the 
Cause  was,  that  is  to  say,  that  the  Land,  with  respect 
to  which  the  Question  was  proposed  to  the  Jury,  was 
not  Arable,  but  Meadow  and  Pasture  only,  and,  conse- 
quently, that  the  Tithes  which  the  Jury  found  to  be 
covered  by  the  Modus,  were  precisely  of  the  same 
nature  as  those  which  the  present  Defendants  con- 
tended were  covered  by  a  similar  payment ;  and,  further, 
that  it  was  the  intention,  of  the  Court  of  Exchequer,  in 
directing  the  Issue,  that  the  custom  should  be  inquired 
into  generally,  and  not  as  to  the  Farm  of  Great  Weamr 
hram  only.  The  learned  Judge,  however,  refused  to 
allow  the  Answer  and  Depositions  to  be  read,  and  said 
that  he  could  look  only  at  the  issue  and  the  finding  of 
the  Jury ;  and  that  it  was  clear,  if  the  Claim  was  as 
lai^e  as  it  had  been  st&ted  to  appear  on  the  face  of  the 
Depositions,  that  the  Court  of  Exchequer  must  have 
disposed  of  it  in  some  way  or  other,  as  they  had  sent  a 
more  limited  inquiry  to  the  Jury.  In  summing  up  to 
the  Jury,  his  Lordship  said  that  he  had  received  the 
issue  and  the  finding  of  the  Jury,  (as  he  should  have 
received  parol  testimony  to  the  same  effect,)  to  show 
that,  so  far  as  the  Ground  called  GrecU  Weambram  was 
concerned,  no  Tithes  had  been  paid  for  Hay,  Wool  or 
Lambs ;  but  that,  as  to  the  effect  of  the  Evidence  on 
the  rest  of  the  District  of  Huish,  further  than  any  parol 
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Eyidence  would  have  gone,  it  ought  to  have  no  weight 
whatever. 


The  Defendants'  Counsel  also  offered  in  Evidence, 
the  proceedings  in  a  Suit  instituted,  in  the  Court  of 
Chancery,  in  1819,  by  the  present  Plaintiff,  against 
Parsley  and  others,  who  then  occupied  the  Farm  of 
Great  Weambrantj  in  which  an  Issue  was  directed  to  try 
whether  the  Rector  of  Yatton  was  entitled  to  the  Tithes 
of  the  Agistment  of  barren  and  unprofitable  Cattle, 
Wool  and  Lamb  arising  from  the  Farm  and  Lands 
called  Chreat  Weambram;  and  the  Jury  having  found 
that  the  Plaintiff  was  not  entitled  to  those  Tithes,  the 
Bill  was  dismissed.  The  learned  Judge  said  that  he 
should  dismiss  the  proceedings  in  that  Suit,  with  the 
same  observations  as  he  had  made  with  respect  to  the 
Suit  in  the  Exchequer. 

The  Jury  found  that  the  Plaintiff  was  entitled  to  the 
Tithe  of  Lambs,  generally ;  and  to  Hay-silver  in  all  the 
Tithings  except  Huish,  also  to  the  Tithe  of  Wool  and 
Agistment  in  the  same  Tithings;  and,  as  to  Huish,  that 
the  4cL  per  Acre  covered  all  the  Tithes  in  question  ex- 
cept Lambs. 
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The  Defendants,   Blew,   Parsons  and   Griffin  now  14th  February. 
moved  for  a  new  Trial  of  the  Issues. 


Mr«  Pepys,  Mr.  JErshine,  Mr.  Barber  and  Mr.  Fol' 
leii,  in  support  of  the  Motion,  contended  1st,  that  the 
Document  called  the  Ordination  or  Augmentation  of 
the  Vicarage,  bad  been  improperly  received  in  Evidence 
on  the  trial  of  the  Issues,  the  Instrument  in  question 
not  being  an  Original,  but  being  a  mere  Transcript  or 
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Copy  entered  in  the  Book  containing  the  Records  of  the 
Acts  of  the  Bishop ;  that  it  was  an  incomplete  and  imper- 
fect Document,  being  without  a  Seal,  though  expressed, 
upon  the  face  of  it,  to  be  sealed;  that,  being  merely 
a  Copy,  before  it  could  be  admitted  to  be  read  in  Evi- 
dence, it  ought  to  have  been  shown  that  a  proper  search 
had  been  made,  for  the  Original,  in  all  the  places  where 
it  was  probable  such  Original  might  be  found;  that 
the  only  search  which  had  been  made,  in  the  present 
Case,  was  in  the  Bishop's  Registry :  that  search  ought 
to  have  been  made  in  the  Augmentation  Office,  where  it 
was  probable  that  the  original  Endowment  might  have 
been  found,  as  well  as  in  the  Archives  of  the  Dean  and 
Chapter,  where  such  a  Document  might  reasonably  be 
expected  to  be  deposited,  the  Limng  in  questum  heinff 
in  the  Grift  of  the  Prebendary;  that,  supposing  proper 
search  to  have  been  made  for  the  Original,  yet  the 
Instrument  in  question,  in  order  to  have  any  authen- 
ticity at  all,  ought  to  have  been  shown  to  be  the  act 
of  the  Party  who  had  authority  to  make  the  appropria- 
tion at  the  time,  and  to  be  signed  by  all  the  Persons 
who  ought  to  have  been  Parties  to  it;  but  that 
no  Evidence  whatever  had  been  given  as  to  those 
points.  2dly.  That  the  Instrument  of  1635,  purporting 
to  be  a  Terrier,  ought  not  to  have  been  admitted  in 
Evidence,  because  it  had  not  come  out  of  the  proper 
legal  custody :  that,  although  the  Document  was 
proved  to  have  been  signed  by  Stephen  Berrier,  yet 
that  circumstance  was  not  sufficient  to  make  it  ad- 
missible as  an  act  or  declaration  by  that  individual, 
he  being,  at  the  time,  Prebendary  and  Rector  of  the 
Parish,  and  having  a  most  material  interest  to  establish 
the  fecty  that  the  Tithes  in  question  were  Rectorial  and 
not  Vicarial ;  and  although,  he  did,  at  the  same  time. 
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fill  the  character  of  Vicar  of  the  Parish,  yet,  inasmuch 
as  he  was  only  entitled,  in  that  character,  to  the  payment 
of  4dL  per  Acre,  (whatever  titheable  Articles  might  in 
feet  be  covered  by  that  payment,)  he  had  no  interest,  as 
Viear,  to  represent  the  matter  either  one  way  or  the 
other :  that,  supposing  Mr.  Berrier  were  to  be  con- 
sidered as  merely  Vicar,  and  as  being  wholly  uninterested 
in  the  matter,  yet  still  that  the  Document  in  question 
was  inadmissible,  it  being  res  inter  alios  acta,  and  being 
merely  an  act  or  declaration  made  by  a  mere  stranger, 
under  whom  the  Defendants  did  not  claim :  that  the 
Evidence  of  Mr.  Seymour,  who  produced  the  Document 
in  question,  ought  not  to  have  been  received,  he  being 
entitled  to  the  Tithes  of  a  portion  of  the  Parish,  called 
Claverkam,  and  having  an  obvious  interest  to  support 
the  Case  contended  for  on  the  part  of  the  Plaintiff. 


1831. 


TUCKBR 
WiLKINS. 


3dly.  That,  by  the  rejection  of  the  Interrogatories  and 
Depositions  in  Sydenham  v.  Barrett,  and  Tucker  v. 
Parsley,  the  Jury  were  prevented  from  seeing  what  was 
the  real  question  in  dispute  between  the  Parties  in  those 
Causes :  that  the  question  for  the  consideration  of  the 
Jury,  in  the  present  Case,  was,  in  reality,  the  same  as 
was  raised  in  the  two  former  Suits,  and,  therefore,  that 
it  was  extremely  material  for  the  Jury  to  see  all  the  pro- 
ceedings which  had  taken  place  in  those  Suits :  that  the 
learned  Judge,  in  summing  up,  had  told  the  Jury,  that 
those  proceedings,  having  been  confined  to  the  Farm 
called  Crreat  Weamhram,  they  were  not  to  pay  any 
attention  to  them,  except  so  far  as  they  proved,  what 
might  have  been  shown  by  any  other  Evidence,  that 
a  Claim  had  been  formerly  made,  by  the  Plaintiffs 
in   those    Causes,   for   Tithes   in    respect    of   Cheat 
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Weambram^  and  that  that  Claim  had  been  successfully 
resisted. 

4thly.  That  the  Verdict  was  against  Evidence,  so 
far  as  it  related  to  the  Tithe  of  the  Agistment  of  Sheep ; 
for  that|  according  to  the  Plaintiff's  own  Evidence,  and 
particularly  from  the  Terrier  of  1635,  it  clearly  appeared 
that  the  Tithe  of  Agistment  was  covered  by  the  IModus 
of  4d.  per  Acre,  payable  to  the  Vicar,  and  that  the 
Evidence  for  the  Defendants  was  to  the  same  effect. 


Mr.  Knight,  Mr.  Serjeant  Mereweatker,  Mr.  Bayley 
and  Mr.  A,  Crompton,  for  the  Plaintiff,  contended  that, 
even  assuming  all  those  parts  of  the  Evidence  which  had 
been  objected  to  by  the  Counsel  for  the  Defendants, 
to  have  been  improperly  received,  still  the  Court, 
looking  at  the  Evidence  on  the  one  side  and  the  other 
to  which  no  objection  had  been  made,  would  not  direct 
a  new  Trial,  there  being,  upon  the  whole,  quite  suffi- 
cient Evidence  to  support  the  finding  of  the  Jury ;  that 
it  was  a  settled  rule,  in  Courts  of  Equity,  that  if,  not- 
withstanding the  improper  admission  or  rejection  of  any 
particular  Evidence,  the  Court  is  satisfied  that  the 
conclusion  of  the  Jury  is  correct,  the  Court  will  not 
direct  a  new  Trial :  The  Warden  and  Minor  Canons  of 
St.  Pauls  V.  Morrisia);  Bullen  v.  Michel(b):  That, 
if  there  had  been  no  such  rule,  no  new  Trial  ought 
to  be  granted ;  because  the  Evid^ice  which  had  been 
objected  to,  had  been  properly  received :  for  first,  that 
the   Instrument  of  Ordination  or  Augmentation,  waB 

(fl)  9  Ves.  155. 

(b)  2  Price,  418,  note;  see  also  4  Dow,  326. 
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not  to  be  considered  as  a  Copy  merely,  but  as  the  au- 
thenticated Record  of  the  Acts  and  Proceedings  of  the 
Bishop,  in  relation  to  the  particular  matter  in  question, 
which  was  a  matter  within  his  Jurisdiction,  and  under 
his  control :  that  it  was  to  be  looked  upon  in  the  same 
li^t  as  the  grant  of  Letters  of  Administration  recorded 
in  the  Bishop's  Act-book ;  and  that  there  was  no  dis- 
tanction,  in  principle,  between  a  grant  of  Administration, 
recorded  in  the  Bishop's  Act-book,  and  an  Endowment 
or  Augmentation  registered   in  the  Act-book  of  the 
Bishop :  that,  if  the  Instrument  in  question  was  to  be 
considered  as  a  mere  Copy,  yet  all  due  search  had  been 
made  for  the  original :  that  it  was  not  necessary  to  search 
the  Archives  of  the  Dean  and  Chapter,  who  had  no 
interest  in  or  jurisdiction  over  the  Prebend,  it  having 
been  proved  that  the  Bishop  had  the  right  of  collating 
to  the  Prebend,  and  that  the  Prebendary  was  the  Patron 
of  the  Vicarage,  and  especially  as  it  had  not  been  shown 
that  the  Prebendary  was  even  a  Member  of  the  Chapter: 
that  the  Augmentation  OiBce  had  nothing  to  do  except 
with  the  Registry  of  Monastic  Estates,  Bullen  v.  Michel 
(c) :   that  it  was  never  necessary  to  search  the  Reposi- 
tories of  the  Vicar,  except  in  cases  where  he  was  a 
Party  to  the  Suit,  and  claimed  the  Tithes  against  the 
Parishioners. 


1831. 


Tucker 
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Hie  following  Cases  also  were  cited  in  this  part  of 
the  Argument :  viz.  WolUy  r,  BrownhilKjd) ;  Coombs  v. 
Coether{e) ;  Arnold  v.  Bishop  of  Bath  and  Wells^f) ; 
Isham  V.  Wallace  (g). 


(c)  2  Price,  399 ;  S.  C.  4  Dow,  297, 
{d)  M'Cleland's  Rep.  317. 
{e)  1  Mood.  &  Malk.  398. 


(/)  5  Bing.  316, 
(g)  Ante,  25. 
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2dly.  With  respect  to  the  Document  called  a  Terrier, 
and  the  Evidence  of  Mr.  Seymour  who  produced  it,  the 
Plaintiff's  Counsel  insisted  that  Mr.  Seymour's  Evidence 
was  admissiblci  inasmuch  as  he  was  wholly  uninterested  in 
the  matters  in  dispute  in  this  Case,  as  the  result  of  the 
present  proceedings  could  not  be  made  use  of,  by  him, 
on  any  subsequent  occasion :  that,  assuming  him  to  be 
interested  in  the  matters  in  question,  that  very  circum- 
stance showed  that  his  was  the  proper  custody  for  the 
Document  in  question:  but  that  whether  he  was  in- 
terested or  not,  was  wholly  immaterial,  inasmuch  as  the 
Instrument  in  question,  was  not  offered  in  Evidence 
as  a  Terrier,  but  as  an  Act  or  Declaration  of  Stephen 
Berrier,  a  former  Vicar,  whose  Hand-writing  had  been 
duly  proved  by  other  Evidence ;  and  that  there  was  no 
distinction,  in  principle,  between  that  Instrument  and 
the  Books  of  deceased  Vicars,  which  were  held  to  be 
admissible,  independent  of  the  ground  of  interest ;  Peri* 
gal  V.  Nicholson  (h) ;  Madduon  v.  NutiaU{i) ;  Doe  v« 
Rohsonijt). 


Sdly .  With  respect  to  the  Depositions  and  other  parts  of 
the  proceedings  in  the  Suits  of  Sydenham,  v.  Barrett^  and 
Tucker  v.  Parsley p  the  Plaintiff's  Counsel  contended  that 
no  part  of  the  proceedings  in  those  Suits  ought  to  have 
been  received  in  Evidence ;  because  it  clearly  appeared, 
from  an  inspection  of  those  proceedings,  and  the  mode  in 
which  the  Defendants  had  put  their  Defence  in  their  An* 
swers,  that  the  Question  in  those  Suits  was  altc^ther  dif- 
ferent  from  the  Question  in  the  present  Case,  being  merely 
as  to  the  existence  of  a  Farm  Modus ;  tliat,  at  all  events,  it 
was  clear  that  the  Issues  and  Decrees  in  those  Causes 


(h)  Wightw.  63,        (t)  6  Bing.  aii6.        (h)  15  East,  3a. 
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which  had  been  submitted  to  the  consideration  of  the  Juiy  1 831 . 

in  the  present  Case^  afforded  quite  sufficient  information 

upon  the  only  point  with  reference  to  which  the  proceed- 

iiigs  ought  to  have  been  received,  viz.  as  to  what  was  the       vVilkins. 

real  question  in  dispute  between  the  parties  in  those  Suits. 

4thly.  That  the  Claim  made  by  the  Plaintiff  to  the 
Tithe  of  Agistment  of  Sheep,  was  by  no  means  incon- 
sisteat  with  the  Terrier,  or  with  the  Evidence  which  was 
given  by  the  Defendants:  that  it  appeared,  from  the 
Vicar's  Books,  that  the  4d.  per  Acre  had  been  paid, 
generally,  throughout  the  Parish^  for  Tithe  of  Agistment : 
that  that  expression  did  not  necessarily  include  the 
Tithe  of  Agistment  of  Sheep,  Turner  v.  Williams  (J) : 
that  the  Evidence  which  had  been  given  on  the  part  of 
the  Plaintiff,  in.  the  present  Case,  proved  a  perception 
of  the  Tithe  of  Agistment  of  Sheep,  by  the  Rector,  for 
a  period  of  nearly  40  years  past,  and  that  too  uncontra- 
ilicted  by  any  Evidence  on  the  other  side. 

The  Vice-Chancellor  : 

In  this  Case  the  Bill  was  filed  by  Mr.  Tucher,  against 
four  Persons,  who  are  occupiers  of  Land  in  the  Parish, 
claiming  the  Tithes  of  Hay,  Lambs  and  Wool,  and  of 
the  Agistment  of  Sheep  not  paying  the  Tithe  of  Lambs 
or  WooL  The  Rev.  Thonuu  Wichham,  the  Vicar  of 
the  Parish,  was  also  made  a  Defendant;  but,  at  the 
hearing  of  the  Cause,  the  Bill,  as  against  him,  was  dis- 
missed. Three  of  the  Defendants,  namely.  Blew, 
Panans  and  Griffin,  have  made  a  Motion  for  a  new 
Trial  of  the  Issues  that  were  directed,  at  the  Hearing, 
in  consequence  of  the  Defendants  having,  in  their  An* 

(f)  3  Am.  829. 
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swere,  pleaded  a  Modus  of  4rf.  per  Acre  to  be  payable, 
to  the  Vicar,  in  lieu  of  the  Tithes  claimed.  But  the 
Court  did  not  direct  an  Issue  to  try  whether  such  a 
Modus  was  so  payable,  but,  in  the  first  place,  whether 
the  Rector  was  entitled  to  the  Tithes  of  Hay  on  the 
Lands  occupied  by  the  Defendants;  and,  secondly, 
whether  the  Rector  was  entitled  to  the  Tithes  of  Wool, 
Lambs  and  Agistment  of  Sheep,  on  the  Lands  occupied 
by  the  Defendants.  Now,  it  is  observable  that  this 
form  of  Issue  was  most  beneficial  to  the  Defendants ; 
because  it  was  competent  to  them,  according  to  this 
Issue,  to  make  out  less  than  they  had  averred  upon 
their  Answers.  The  Issues  having  been  tried,  four 
objections  are  now  made  to  the  Evidence  admitted  at 
the  Trial.  The  first  objection  is,  that  a  certain  Docu- 
ment, produced  fit)m  the  Bishop's  Registry,  was  received 
in  Evidence.  The  next  objection  is,  that  there  was  re- 
ceived, in  Evidence,  a  Document  which  veas  produced, 
on  the  Trial,  by  a  Gentleman  of  the  name  of  Seymour, 
which  Document  appeared,  upon  the  face  of  it,  to  be  a 
Terrier,  signed  by  the  Person  who,  at  the  time,  was 
both  the  Prebend  and  Rector  of  the  Parish,  and  also 
Vicar  of  the  Parish,  but  which  was  also  signed  by  the 
Churchwardens  and  other  Persons.  The  third  objec- 
tion was,  that  the  Interrogatories  and  Depositions  in 
the  Cause  which  was  instituted  in  the  Court  of  Ex- 
chequer in  1688,  and  m  the  recent  Cause  of  Tucker  v. 
Parsley,  in  this  Court,  were  not  laid  before  the  Jury. 
The  last  objection  is,  that  the  finding  was  wrong  in 
respect  of  the  Tithe  of  Agistment. 


I  apprehend  that  the  object  of  this  Court,  in  directing 
an  Issue,  is,  to  satisfy  itself  what  is  the  truth  of  the  Case } 
and,  if  it  appears  that,  notwithstanding  the  reception  of 
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some  Evidence  which  ought  not  to  have  been  received, 
or  the  rejection  of  some  Evidence  which  ought  to  have 
been  received,  there  is  enough  in  the  Case  to  sustain  the 
finding  of  the  Jury,  this  Court  will  not  direct  a  new 
Trial.  I  have  read  over  that  portion  of  the  Evidence  in 
respect  of  which  there  was  no  objection,  namely,  the 
Parol  Evidence  and  the  Rector's  and  Vicar's  Books ; 
and,  loddng  at  that  Evidence  alone,  I  am  perfectly  satis- 
fied with  the  finding  of  the  Jury.  My  opinion  conse- 
quently is,  without  reference  to  the  Documents  which 
were  received  in  Evidence,  that  the  Verdict  of  the  Jury  is 
right,  and  ought  not  to  be  disturbed.  The  Rector's 
Books  cle&rly  show  that  the  Rector  has  been  in  the 
receipt  of  certain  payments,  which  are  called  Hay*silver, 
and  of  the  Tithes  of  Wool  and  Lambs,  and  of  Sheep  de- 
pastured :  and  the  Vicar's  Books  tend  to  show  that  the 
4{L  per  Acre,  which  he  appears  to  have  'received,  could 
not  be  paid,  to  him,  in  lieu  of  the  Tithes  of  Hay,  Lamb, 
Wool  and  Agistment  of  Sheep. 


1831. 
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The  Document  which  was  produced  from  the  Bishop's 
Registry,  was  contained  in  an  old  Book'  recording  the 
acts  of  two  former  Bishops  of  the  Diocese.  It  seems 
to  be  an  entry  of  an  Instrument  made,  in  1327,  by  the 
then  Bishop  of  the  Diocese,  ordaining  that  there  should 
be  certain  additional  benefits  given  to  the  Vicar ;  and  it 
purports  to  be  of  two  parts,  and  directs,  at  the  end  of 
it,  that  one  part  should  be  kept  by  the  Treasurer  of  the 
Bishop,  and  that  the  other  should  remain  with  the 
Vicars.  The  objection  that  this  Document  is  not  an 
original,  is,  I  think,  well  founded^  Proof  however  was 
given,  by  the  Party  who  produced  it,  that  search  had 
been  made  in  the  Bishop's  R^stry,  and  that  no  original 
could  be  found.    It  was  said  that  there  ought  to  have 
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been  a  search  made  in  the  Archires  of  the  Dean  and 
Cfaapteri  and  in  the  Depositories  of  the  Vicar.  But  it 
appears  to  me  that  no  search  was  necessary  to  be  made 
in  either  of  those  places^  for  the  puipose  of  finding  the 
original  Instrument.  The  Dean  and  Chapter  could 
have  no  interest  whatever  in  the  subject-matter  of  the 
Document ;  and,  with  respect  to  searching  the  Vicar's 
Mansion,  I  apprehend  that  there  is  no  obligation  upon  a 
Party  to  search,  except  in  places  which  lie  open  to  search ; 
and  that  it  never  can  be  expected  that  a  Party  should 
search  amongst  the  private  Muniments,  ^  m  the  private 
Dwelling-house  of  any  particular  Individual.  There  was 
no  Evidence  whatever,  that  there  was  any  original  exist- 
ing ;  and,  inasmuch  as  it  was  proved  that  search  had  been 
made  in  the  Bishop's  Registry,  I  think  that  the  Judge 
below  rightly  admitted  the  Document  in  Evidence. 
The  Case,  so  far  as  this  Document  is  concerned,  is 
exactly  parallel  to  BuUen  v.  Michel  \  because,  in  ^iBot 
Case,  after  proof  had  been  given  that  search  had  been 
made  in  the  Bishop's  Registry,  there  was  allowed  to  be 
given  in  Evidence  a  Document  which  related  to  the 
Abbey  of  Glastonbury ^  and  which  was  in  the  Hands  of 
a  private  Individual,  who,  as  it  was  proved,  held  Lands 
which  bad  belonged  to  the  Abbey;  but  there  was  no 
Proof  whatever,  in  that  Case,  that  there  had  been  any 
search  made  in  the  Augmentation  Office. 


The  value  of  the  Document  which  was  produced, 
in  this  Case,  consists  in  this,  that,  after  having  appor- 
tioned certain  Tithes  to  the  Vicar,  it  ordains  that  tiie 
other  Tithes,  both  Great  and  Small : ''  ad  Re^^orem  Pre^ 
bendarium  et  ipsius,  in  predictd  Ecelm&f  succ^gsores 
integre  remanebuntJ*  Now,  it  was  extremdy  natoral^ 
wheie  there  had  been  an  oiiginal  Provisioa  that  dia 
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of  Wool  and  Lambs  dhooM  be  payable  lo  the 
Rector,  that  he  should  receive  the  Agistment  for  Sheep; 
becanae,  if  the  Sheep  were  bairen,  and  did  not  yield 
Wool  and  Lambs,  then,  by  receiving  the  Tithes  of  Agisth 
ment  of  Sheep,  he  got  a  substituted  benefit  for  that 
'which  he  would  otherwise  have  had,  firom  the  Sheep,  in 
Wool  and  Lambs. 


TvCK'BR 
•9. 

WxLtcms. 


serves  very  oiudi  to  explain  what,  at  first, 
appears  remarkable,  namely,  that  the  Vicar  should  have 
the  Agistment  of  barren  Cattle,  and  not  have  the  Agist- 
ment of  Sheep.  But,  however,  I  myself  think  that  the 
leoeptioii  of  this  Document  was  not  necessary  to  make 
cot  the  Phaattfif's  Case. 


Next,  as  to  the  Instrwnent  which  was  produced,  at 
the  trial,  by  Mr.  Seynunar,  who  himself  claimed  to  be 
entitled  to  the  Tithes  of  a  District  of  the  Parish  called 
Qaoerham:  it  was  said  that  he  was  an  interested  Wit- 
ness. He  appeared  in  Court  merely  for  the  purpose  of 
producing  the  Document  out  of  his  own  custody.  I 
think  liiat  there  was  no  wdght  whatever  in  the  objec- 
tion that  -was  made  to  his  Testimony;  but,  on  the 
oontiaty,  that  the  fiict  that  he  had  an  Interest  in  the 
Tithes  of  Gaverhum,  was  a  reason  why  he  shouhl  have 
produced  that  Document,  and  why  it  should  have  been 
received  in  Evidence ;  for  he  was  producing  the  Docu«- 
ment,  not  for  the  purpose  of  supporting  his  own  Interest, 
but  fer  tiie  puipose  of  showing,  to  the  Court,  that  the 
Sector  had  only  a  limited  right  to  the  Tithes ;  and  my 
opinion,  therefore,  ib  that  the  Document  vrais  properly 
received.  T^  observation  which  was  made  by  Lord 
Bedesdak,  in  the  Caae  of  BMm  v.  ^^icA^/,  directly 
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applies  to  the  reception  of  this  Document.  And,  in 
Barher  v.  Baker  (m),  which  was  a  Suit  for  Tithes 
between  the  Rector  and  the  Occupiers,  the  Eyidence 
of  the  Vicar,  who  proved  payment,  to  himself,  of 
certain  Small  Tithes,  -was  held  to  be  admissible ;  in- 
asmuch as,  in  the  Case  of  the  Vicar's  filing  a  Bill  for 
Small  Tithes,  it  never  would  be  Evidence,  either  for  or 
against  him :  so,  in  this  Case,  no  Decree  that  can  be 
made,  can,  in  the  least  degree,  affect  the  rights  of 
Mr.  Seymour  to  the  Tithes  of  Claverham. 


The  value  of  this  Document  seems  to  consist  in  this. 
It  mentions  that  the  Parson  was  to  have  the  Tithes  of 
Wool  and  Lambs :  that  the  Tithes  of  Com,  &c.  are 
due  to  the  Parson,  except  the  Tithe  of  the  Parson's 
Glebe,  which  is  due  to  the  Vicar,  and  the  Tithe  due  to 
the  Chapel  of  Claverham :  that  all  Grounds  lying  in  the 
Parish  of  Yatton  and  Kenn,  hired  by  Strangers  that 
live  out  of  the  Parish,  or  those  of  the  Parish  who  do 
not  eat  them  with  profitable  Cattle,  but  altogether  with 
unprofitable  Cattle,  pay  Justments,  46f.  an  Acre,  to  the 
Vicar  of  Yatton,  1  suppose,  therefore,  that  this  Docu- 
ment was  put  in,  for  the  purpose  of  proving  the  very 
limited  nature  of  the  Agistment,  or  Justment  Tithe,  as 
it  is  called,  payable  to  the  Vicar:  and  I  think  that  no 
objection  to  the  finding  of  the  Jury,  arises  in  respect  of 
the  reception  of  this  Document. 


The  next  objection  was  that  the  Depositions  in  the 
two  Causes  of  Sydenham  v.  Barrett  and  Tucker  v. 
Parsley,  were  not  laid  before  the  Jury.  Now,  in  both 
those  Causes,  the  Question  was  whether  the  Rector 
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iBvas  entitied  to  the  Tithes  of  the  Lands  called  Oreat 
Weambramy  which  do  not  form  any  part  of  the  Lands 
in  respect  of  which  Tithes  are  claimed  by  the  present 
Suit  In  the  Cause  of  Sydenham  y.  Barrett  an  Issue 
"was  directed  to  try  whether,  by  custom  time  out  of 
mind,  the  Sum  of4d.  per  Acre,  for  every  Acre  of  the 
Grround  called  Great  Weambram,  in  the  Parish  of 
Yattany  paid  yearly  to  the  Vicar  of  the  said  Parish 
£>r  the  time  being,  was  in  lieu  and  full  satisfaction  of 
all  manner  of  Tithes  payable  in  respect  of  the  said 
Ground  called  Great  Weambram^  And  it  was  said 
that  the  Depositions  in  that  Suit  ought  to  have  been 
laid  before  the  Jury,  in  order  that  they  might  distinctly 
understand  what  was  the  Question  in  the  Cause.  But 
my  opinion  is  that  it  was  very  proper  to  withhold,  from 
the  Jury,  the  Depositions  and  Interrogatories;  because 
they  went  only  to  show,  on  one  side  and  on  the  other, 
what  was  the  truth  of  the  Case  made  by  the  Bill  and 
Answer  in  the  Cause :  and  the  Evidence  that  was  taken 
in  Sydenham  v.  Barrett^  could,  by  no  possibility,  be 
Evidence  in  the  Cause :  the  Jury,  therefore,  ought  not 
io  have  been  permitted  to  look  at  the  Depositions  for 
the  purpose  of  seeing  what  the  Evidence  was;  and, 
with  respect  to  knowing  what  was  the  Question  in  the 
Cause,  that  sufficiently  appeared  by  that  part  of  the 
proceedings  which  they  saw.  The  same  observations  are 
precisely  applicable  to  the  Case  of  Tucker  v.  Parsley. 
But  I  must  say  that,  if  the  Jury  had  seen  the  Interro- 
gatories and  Depositions  in  those  Causes,  they  would 
not  have  seen  anything  which  ought  to  have  induced 
them  to  depart  from  the  findmg  which  they  came  to. 


1831- 
Tucker 
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As  to    the   last   Question,   about  the    Agistment 
Tithe,  it  appears    to  me,  on    looking    at   all   these 
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proeeedingB  taken  together,  that  the  Jury  have  m^ 
rived  precisely  at  that  distinction  which  all  the  Docu- 
ments taken  together,  in  succession,  show  must  have 
existed  for  a  long  period,  namely^  that  the  Vicar  was 
entitled  to  the  Tithes  of  the  Agistment  of  Cattle,  and 
that  the  Rector  was  entitled  to  the  Tithes  of  the-Agisl- 
ment  of  Sheep. 


Some  observations  were  made  upon  the  LaDgnage 
uised  by  the  learned  Judge,  in  his  summing  up  to  the 
Jury,  with  respect  to  the  proceedings  in  Sydenham  y. 
JBarrett,  and  Thicker  v.  Parsley :  but  it  seem^  to  me  to 
be  unnecessary  to  observe  upon  them ;  for  my  opinion 
is  that  the  Jury  have  not  been  misdirected,  and  that 
there  has  not  been  improper  Evideaice  laid  before  th/^n^ 
and  that  proper  Evidence  has  not  been  witUield  from 
them,  and  that,  looking  only  at  the  Evidence  about 
the  reception  of  which  there  can  be  no  doubt  whatever, 
the  finding  of  the  Jury  ought  to  be  sustained;  and, 
consequently,  that  this  Motion  ought  to  be  dismissed 
with  Costs. 


Bishop  Wells's 
Liber  de  Ordi' 
nationibus  Vi- 
cariorum,  re- 
ceived in  Evi- 
dence, 


I  will  just  mention  that  I  have  a  Note  respecting  a 
Book,  called  Bishop  Wells'^  "  Liber  de  Ordinationibus 
Vicariomm,'*  dated  in  1200,  which  was  received  in  Evi- 
dence, by  Lord  Chief  Baron  Richards,  to  prove  a  Vicar's 
Endowment,  in  the  Ca^e  of  Leonard  v«  Franchlyn,  three 
Precedents  in  the  Exchequer  having  been  shown  for 
receiving  it;  namely,  Halse  v.  Syston,  on  die  25th 
January  1809 ;  Helder  v.  Trtman,  on  the  22d  November 
1810;  and  Harwood  v.  Sims,  on  the  36th  November 
1810.  The  Case  of  Harwood  v.  Sims  is  reported  in 
Wightwick^s  Reports,  p.  112;  but  that  point,  namely, 
th^  reception  of  Bishop  WeUs's  Book,  i&  not  noticed* 
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1  HE  Ml  was  filed  for  a  DiMHorery  and  CommifiaioD      Bill  ofDis' 


to  esEaoaine  Witnesses  Abroad  in  support  of  the  Pleas   «w»nj.— P&a. 

in  JiMtification,  which  the  Plaintiffs  had  pleaded  to      "^ 

an  ActioB  for  a  Libd,  which  the  Defendant  had  bronght  Defendant 

against  them  in  the  Court  of  King's  Bench,  and  for  J^.^^f?'^^^^: 
°      .         .  ^  '  tion,  for  a  Libely 

an  InjnnctkMi  to  restrain  the  Defendant  from  proceed-  against  the 

ing  with  the  Action,  or  comm^icing  any  other  Action,  p!^*^*!??  *'  f **®, 

against  the  Plaintiffs,  in  respect  of  the  Matters  contained  ^  ^  Justifica-  " 

in  the  Bill.    The  Defendant  put  in  a  Plea  to  the  Bill,  tion,  and  filed  a 

which  was,  in  substance,  that  the  Action  had  been  dis-         ">r  Disco- 
'  '  very,  and  a  Com* 

omtinued,  and  was  at  an  end,  and  that  there  was  not  mission  to  ex- 

any  Action  at  Law  depending,  between  the  Defendant  amine  Witnesses 
and  the  Plaintiffs,  in  respect  of  which  the  Discovery  p^j^  ^f  Qi^jp 
sought  by  the  Bill  could  be  of  any  use ;  that,  by  an  rlea.    Tlie  De- 
Oidcr  of  the  Court  of  King's  Bench,  it  was  ordered,  ^"^"J^^^^ij" 
upon  payment  of  the  Costs  to  be  taxed  by  the  Master^  that  he  had  dis- 
that  the  Actiwi  should  be  discontinued :   and  that  the  continued  the 
PUintUb'  Costs  of  the  Action  had  been  taxed^  by  the  ovep-ruied  as 
Master  of  the  Court  of  King's  Bench,  and  the  Amount  Defendant 

thereof  paid  by  the  Defendant.  "^^^bt  com- 

'  ^  mence  another 

Action.    But 
The  SoUdtor-aeneral  and  Mr.  RmipeU  for  the  De-  upon  Defend- 

ant  flixGrwards 
fendant,  in  support  of  the  Plea,  said  that,  as  there  was  undertaking  not 

no  Action  pending  between  the  Defendant  and  the  to  bring  any 
Plaintiffs,  the  Discovery  and  Commission  could  be  of  ^^Jq  DaiTSie 
no  use :  that  the  Bill  did  not  all^e  that  the  Defendant  Costs  of  the 
had  any  intention  to  commence  another  action:  and  Suit,  all  further 
that,  tlwrefore,  the  Case  was,  in  effect,  the  same  as  if  \^^^q  stai(l 
no  Action  had  been  ever  brought 
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Sir  J3.  Sugden,  Mr.  Wakefield  and  Mr.  Pattisson 
appeared  for  the  Plaintiffs,  in  support  of  the  Bill.  But 
the  Vtce-Chancellory  without  hearing  them,  said  that 
the  Bill  sought  to  restrain,  not  only  the  Action  that  had 
been  commenced,  but  also  all  Actions  that  might  be 
commenced,  by  the  Defendant,  against  the  Plaintiffs, 
in  respect  of  the  alleged  Libellous  Matter:  and  that,  as 
the  Plea  did  not  aver  that  the  Defendant  had  released 
the  Plaintiffs  from  all  Actions,  it  must  be  over-ruled. 

Plea  over-ruled :  but  the  Defendant  was  allowed 
till  the  end  of  the  ensuing  Term,  to  put  in  his 
Answer. 


5tb  May. 


The  Defendant  having  executed  and  tendered, 
to  the  Plaintiffs,  a  Release  of  all  Actions,  (which, 
however,  the  Plaintiffs  refused  to  accept,)  now  moved, 
upon  an  Affidavit  stating  the  Execution  and  Ten- 
der of  the  Release,  and  that  he  did  not  intend  to 
bring  any  other  Action,  against  the  Plaintiffs,  for  the 
alleged  Libel,  that  all  further  proceedings  in  the  Suit 
m^ht  be  staid. 


The  SoUcitar-general  and  Mr.  Bligh,  in  support  of 
the  Motion,  said  that  the  Court  had  no  Jurisdiction  to 
compel  a  Discovery  from  a  Defendant,  in  a  Case  like  the 
present,  unless  an  Action  was  either  pending  or  threat- 
ened by  him  against  the  Plaintiff:  that  the  Plaintiffs, 
in  this  Case,  had  now  nothing  to  defend  themselves 
against;  and  that,  therefore,  the  Defendant  ought  not 
to  be  subjected  to  the  trouble  of  answering  the  Bill : 
and  that  the  Plaintiffs  had  the  further  protection  of  the 
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InjuBction  which  they  had  obtained,  and  which  the 
Defendant  did  not  seek  to  dissolve. 

Mr.  Knight^  Mr.  Wakefield  and  Mr.  Pattissan,  for 
the  Plaintiffs,  said  that  the  Motion  was  a  mere  experi- 
ment ;  that  a  Party  who  has  been  brought  into  a  Court  of 
Law,  has  a  right  to  defend  himself  in  whatever  manner 
he  thinks  proper :  that,  if  the  Plaintiff  in  an  Action 
for  Libel,  were  to  apply,  to  a  Court  of  Law,  to  compel 
a  Defendant  to  plead  the  General  Issue,  instead  of  a 
Justification,  he  would  not  be  listened  to :  that,  though 
the  Plaintiffs,  in  this  Case,  had  pleaded  the  General 
Issue,  as  well  as  the  Pleas  in  justification,  to  the 
Declaration,  they  could  not  give  the  Release  in  Evi* 
dence  under  the  Plea  of  the  General  Issue,  but  must 
plead  it  specially :  that,  if  the  Plaintiffs  had  accepted 
the  Release,  they  would  have  acknowledged  that  there 
was  a  right  of  Action:  that  the  Defendant  might,  at 
any  time,  bring  another  Action  against  the  Plaintiffs ; 
especially  if  they  were  to  republish  the  alleged  Libel : 
but  that,  if  the  Plaintiffs  obtained  the  Discovery  fi'om 
the  Defendant,  it  would  be  a  Defence  to  all  future 
Actions. 

The  Vice-Chancellor  : 

In  Shachell  v.  Macaulay  (a),  the  Defendant  had 
brought  an  Action,  for  a  label,  against  the  Plaintiff^ 
and  the  Plaintiff  filed  a  Bill  for  a  Discovery,  and  for 
Commissions  to  examine  Witnesses  Abroad,  in  aid  of 
his  Defence  to  the  Action,  which  were  resisted  by  Mr. 
Macaulay,  on  account  of  the  special  nature  of  the  Libel. 


1831. 
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(a)  a  Rubs.  550,  note ;  and  1  Bligh,  New  Serief«  g6. 
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Bot  Lord  EldMy  C.|  aaeidtfae  HduM  of  Lordi^  on  Appefed; 
decided  that,  where  »Pemoa  brings^  an  Action  for  a 
Libel,  it  follows,  as  commensurate  with  the  right  to 
bring,  the  Action^  that  the  Peurty  who  ccmplians,  is  bonmd 
to  g»re  the  Discovery  which  Aei  Defimdbnt  at  Iaw 
claims  i»  haye  by  his  BtH.  But  that  obUgatioD  exists 
only  where  the  Party  libelled  has  bppovghft,  or  threatened 
to  bring  the  Action.  Fofj  if  a  Person  who  has  pub^ 
lished  a  Libel,  were  to  be  permfiAted,  oti  the  mere  as^ 
sumption  that  as  Action  would  be  broug^  against  him, 
to  6ie  a  Bill  oi  Discovery  aigainst  the  Party  calnm- 
nittted^,  he  would  hare  it  in  his  power  to  put  that  Party 
to  the  torture  of  answering,,  on:  Oath,  as  many  questions 
as  be  Bright  tthink  proper  to  put  into  his  Bill.  I  appre- 
hend>  therefore,  that,  where  no  Action  has  been  brought, 
or  where  an  Action  has  been  brou^t  and  afterwards 
abandoned,  and  no  other  Action  is  intended  to  be 
broi^t,  the  Publisher  of  the  Libel  ought  not  to  be 
allowed  to  prosecute  his:  Bill  of  Discovery. 


I  think,  therefore,  that  1  am  bound  to  grant  this 
Af^lication,  as  a  matter  of  nf^,  upon  Dr.  Maccabe 
undertaking  not  to  bring  any  Action  upon  the  present 
Publication,  and  paying  the  Costs  of  the  Suit,  including 
the  Costs  of  the  present  Application; 


The.  Ord^  made  was  as  follows :  '^  This  Court  doth, 
by  Consent,  Order  and  Decree  that  the  Injunction  ob- 
tained, in  this  Cause,  by  the  Plaintiffs,  pursuant  to^an 
Qrd^r  dated  the  22d  day  of  November  1830,  be 
made  perpetual.  And  it  is  ordered  that  it  be  referred, 
to  the  Masteat  of  this  Court  in  rotation,  to  tax  the 
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their  Coata  of  thi«  Suit,  and  of  tlae  Applicar 
tion :  and  it  is  oidered  that  the  Defisiida&t  do  pay  euoh 
Coets>  whem  taxed :  and  jyt  is  oidered  that  all  further 
Pvoceediiigs  to  obtain  an  Answer,  firaiatha  Ilefeiidaiit», 
to  the  Plaiatiffs'  B]il»  be  staid/' 


ROWRfiL  ANDERSON. 


1831 : 
10th  March. 


Bankrupts 

Debtor  and 

Creditor. 


IN  1800,  Hemry  Buttock  being  possessed  of  a  Lease* 
hold  Dwelling-hoase  and  Brewhouse,  in  WJAtechapdy 
called  the  Swan  Brewhonse,  with  the  Plant  and  Uten* 
sils  therein,  and  of  other  Leasehold  Property  and  Stock 
(wherein  and  wherewith  he  had  carried  on  the  business^  A.  and  B.  en- 
of  a  Brewer)  subject,  howerer,  to  certain-  Mortgagee  ^®''^.™^  "*"" 
for  securing  Swns  of  Money,  to  some  of  his   Bro-  Brewers,  A» 
diers  and  Sisters,  agreed  to  enter  into   Partnership,  ?i^"^"^^°i.^ 
in  the  Trade  of  a  Brewer,  with  John  Anderson^  Alextm^  Capital  a 
der  Anderson,  and  William  Wation;  and^  accordingly,  Brewhouse  and 
Articles  of  Partnership,  dated  the  24th  of  December,  J*^  Premises, 
1800,  were  entered  into  betw^een  them,  whereby,  after  subject  to 
reciting  that  JBfenry  Bulloek  having  made  up,  to  the  Mortgages  for 
24th  of  June  then  last^  an  Account  or  Rest  and  Valua*  j^Jq,^   j^  retted 
tion  of  the  Capital  Stock  belonging  to,  and'  employed  from  the  Busi- 

by  him  m  the  said  Tmde,  and  of  the  Debts  owing  by  ''^"!  "^^IIJ*  """^ 
^  '  .  ,     ^    ^   continued  by 

him,  it  appeared  that  such  Capital  Stock  in  Trade,  B.  alone,  who 

agreed  to  take 
the  Brewbettse*  &e.  at  a  Valuation ;  bat  the  Amount  was  not  to  be 
paid  till  the  Mortgages  were  satisfied.  B,  becomes  Bankrupt,  and 
the  Mortgage  Debts  remaining  unpaid,  his  Assignees,  before  any 
proof  made  in  respect  of  A.'s  Debt,  paid  off  the  Mortgages :  Held 
that  the  Assignees  were  entitled  to  deduct  the  Sums  paid  by  them, 
from  the  Dividends  on  the  Sum  which  was  due  to  A,  from  B.,  at  the 
time  of  his  Bankroptcy. 
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including  the  Plant  of  his  Brewhouse,  and  his  several 
Leases  and  Leasehold  Premises,  amounted  to  the  clear 
Sum  or  Value  of  16,632/.  14«.  &d.  beyond  the  amount 
of  the  Debts  owing  by  him  in  his  Trade ;  but  that, 
besides  those  Debts,  he  owed  certain  Family  Debts, 
amounting  to  19,628/.  25.,.for  which  he  paid  Interest 
at  Five  per  Cent,  per  Annum,  and  that,  for  securing 
16,628/.  2s.j  part  of  the  19,628/.  2^.,  his  Leasehold 
Estates  and  Plant  stood  charged  and  liable,  and  that, 
having  occasion  for  the  assistance  of  Partners  who 
could  bring  in  Capital  into  the  Trade,  John  Anderson^ 
Alexander  Andersony  and  William  Watson,  had  screed 
to  become  Partners  with  him,  for  21  years,  from  the 
24th  of  June  then  last ;  and  that  it  had  been  agreed 
that  the  Capital  to  be  employed  in  the  Trade  should 
consist  of  the  clear  Sum  of  40,000  /.,  and  that  the  said 
Copartners  should  contribute  such  Sum  in  the  same 
proportions  in  which  the  Profits  of  the  Trade  were 
agreed  to  be  shared,  that  is  to  say,  Henry  Bullock,  Three 
Sixth  parts  of  the  whole,  JoAn^ln^f^r^on,  One  Sixth  part, 
Alexander  Ander8on,One  Sixth  part, and TFiZ/iam  Watson 
the  remaining  Sixth  part ;  but  that,  inasmuch  as  Henry 
JBte/2bcAhad  not  then  the  means  of  bringing  in  any  other 
Capital  or  Sum,  towards  his  proportion  of  the  joint 
Stock,  than  the  16,532/.  14«.  5  c/.,  the  amount  of  his 
Balance  on  the  then  last  Annual  Rest,  which  the  Par- 
ties agreed  to  accept,  as  being  of  that  clear  amount  or 
value,  and  that,  inasmuch  as  the  amount  or  value  of 
the  16,532/.  14  s.  bd.  was  liable  to  be  called  out,  or 
diminished  by  the  payment  of  the  Family  Debts  or 
the  Interest  thereof,  and  that,  inasmuch  as  William 
Watson  was  then  unable  to  bring,  into  the  joint  Stock, 
any  greater  Sum  than  2^000/.,  John  Anderson  and 
Alexander  Anderson  had  agreed  to  advance  and  bring, 
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into  the  jomt  Trade,  the  Sum  of  10,000  Z.  each,  and  to  '        1831. 
be  considered  as  Creditors,  on  the  Copartnership  Capital,     *    """'^'^        ' 
for  so  much  of  the  respective  Sums  of  10,000/.  and  Rowx 

10,000 Z.  as  exceeded  their  Share  of  such  joint  Stock;  Andbrson. 
and  that  it  had  also  been  agreed  that  the  Leasehold 
Premises,  and  the  Leases  thereof,  and  the  other  Stock 
which  Henry  Bullock  was  entitled  to,  should  be 
assigned  so  as  to  vest  the  same  in  John  Aruierson, 
Alexander  Anderson  and  William  Watson  jointly  with 
Henry  Btdlockj  as  part  of  the  Capital  of  their  Partner- 
ship Business:  It  was  Witnessed  that  the  Parties 
agreed,  with  each  other,  to  become  Partners,  in  the  said 
Trade,  for  21  years,  from  the  24th  of  June  then  last ; 
and  that,  once  in  every  year,  an  Aimual  Rest  or  Valua- 
tion of  the  whole  Stock,  Property,  Effects  and  Debts 
of  the  Copartnership  should  be  made  up  to  the  24th  of 
June  in  each  year,  and  that,  upon  the  making  up  of 
the  said  Account,  John  Anderson  and  Alexander  Anr 
derson  should,  in  the  first  place,  be  allowed  to  take 
credit  for  Interest  at  Five  per  Cent,  upon  so  much 
Money  as  they  should  appear  to  have  in  the  Trade  be- 
yond their  respective  Capital  Sums  of  6,666/.  iSs.  Ad. 
each,  and  then  that  the  Profits  which  should  appear  to 
have  been  made  during  the  preceding  year,  should  be 
carried  to  the  credit  of  the  Parties  in  manner  following : 
(that  is  to  say)  that  each  of  the  Parties  should  take 
credit  for  Interest  at  Five  per  Cent,  per  Annum,  upon 
the  Amount  of  Capital  which  he  should  appear  to  have 
bad  in  the  joint  Trade  for  the  year  preceding,  and  then 
the  Surplus  of  such  Profits  should  be  divided  into  six 
equal  Parts,  and  three  of  such  six  Parts  should  be  carr 
ried  to  the  Account  of  Henry  Bullock^  and  that  he 
the  said  Henry  Bullock,  should  be  allowed  to  draw 
thereout  the  Annual  Sum  of  600  L  for  the  maintenance  of 
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himself  and  Family,  andaho  so  «iuoh  as  ahouM  lie  oaK 
•cient  to  enable  him  to  keep  down  the  Iflte^eet  on  the  said 
Debts  amounting  to  19,5ML  ^9.,  and  that  {he  Sarpltffl, 
if  any,  of  Henry  Bidlock's  share  of  the  Profits  should  be 
retained  in  the  Trade,  by  way  of  additaon  to  his  share 
of  the  Capital,  until  the  16,592/.  14«.  6d.  should  be 
made  up  to  the  foil  Sum  of  ItOfiOOi.,  and  until  a  Fund 
should  be  raised  sufficient  to  diseharge  his  Debts, 
amounting  to  19,628  f.  2ff.,  or  such  Debts  should  be 
otherwise  satisfied  and  discharged.  And  it  was  further 
agreed  Aat,  if  either  of  the  Partners  -should  die,  the 
Surviyors  might,  if  they  should  think  proper,  take  their 
•deceased  Partner's  jShne  of  the  Capital,  Stock  and 
Efifects,  upon  their  paying,  to  his  Executors  or  Admini»* 
trators,  ivuch  a  Sum  as  his  Share  should  appear  to  amount 
to,  according  to  the  Annual  Rest  taken  up  to  the  24th  -of 
June  next  preoedUng  his  death,  togetlier  with  Interest 
-Aiereon,  at  Five  per  Cent.,  from  the  time  of  such  Annual 
Rest,  such  Money  to  be  paid  by  instahnents  as  flierein 
mentioned,  and  to  be  secured  by  the  Bond  of  the  sui^ 
-wring  Partners. 


In  pursuance  i^  these  Arttcles,  the  Partnenhip 
Bumess  was  carried  on  until  the  S2d  of  October 
160&,  when  Henry  BuHock  retired  from  the  Partnership, 
4but  the  Business  was  afterwards  contimied  by  the  three 
<^er  Partners ;  and  they  agreed  to  take  Henry  But" 
IcM^s 'Shares  upon  the  sane  terms  as  they  might  have 
4one,  under  the  Artides,  in  case  he  had  died,  <that  is 
to  say)  at  the  Tsluation  thereof  appearing  by  the  Rest 
xm  the  24<li  of  lune  1005. 


Henry  Btdloeh  having,  during  the  Copartnership, 
drawn  out  targe  Sums  of  Money  for  the  puipose  of  pay* 
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bf  aojoe  of  the  FMitly^  Debts  pving  by  bim,  wd  the 
Interest  thereoq,  wd  for  bis  m^fltoQAooe^  bis  Share  of 
the  Caiotal  Stock  and  Effeets  appeared,  on  the  Rest 
4aken  on  the  24th  of  June  aM6  to  be  reduced,  in  value,  to 
the  Sum  o£  9,493i.  6^.  9d.,  and  as  bis  Share  was  sulj^ect 
to  the  Mortgages  for  his  private  D^bts,  it  could  not  be 
taken  out  of  the  Concern,  or  be  paid  for  by  the  continuing 
Partners,  till  such  Mortgages  wete  satisfied,  or  the 
continuing  Partners  wexe  otiiemnfle  Audevinified   by 
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la  December  1806,  Hemy  BMpt^  died  bisolvent, 
having  appointed  the  Defendant  Alexanifr  AiOfierMm 
bis  Executor. 


John  Amdenai^  Aleaomder  Andorsmf  and  William 
JFotxaii  continued  to  carry  an  the  l^rade  until  the  t4tb 
•f  April  MOB,  when  Jnis  AMdersa/L  died;  and  sAer- 
fiavds  Alexander  Agidenon:kiA  WiUmm  Waieoi.  carried 
on  Ae  Trade  in  Copartnership  togetbei^  ui^  the  S9th 
of  February  1811,  when  Wutem  died ;  and,  thereupon, 
AUatander  Amkrean  continued  to  cadrry  m  the  Trade  by 
Umselfyuntil  bis  Bankruptcy, which  iook  {dace  on  tbaStb 
of  ^ulyl8l4,wlien  the  RffaMJints,  jBtftflOJarf  Stewart  and 
Thomas  Uebome  were  choaen  Assignees  of  bis  Bstate 
and  Efiects.  Prior  to  the  Bankruptcy,  Akxaniter  Anr 
dereon  and  his  Copartners  had  paid  and  disbursed 
sev^al  Sums  on  aecount  of  Henry  BvUoehy  or  for  the 
benefit  of  his  Sdtate,  arooamtiing  to  ^fi»&h  Be.  14.; 
and,  after  de  Baakruptey  Stewart  anA  Uebome  pud 
Rams  amountiag  to  2y879/.  Be.  5UL  in  icapect  of  the 
Mortgage-debts  due  to  EUnary  Bedhdt'a  Brothers  oaA 
Sisters* 
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Six  Dividends,  making  together  9«.  4£f.  in  the  Pound, 
had  been  declared  under  the  CommisBion  against^farani^er 
Anderson;  but  no  proof  had  been  made,  under  that  Com- 
mission, in  respect  of  the  Debt  due  from  Alexander  An-- 
dersan,  to  the  Estate  of  Henry  Bullock,  as  such  retiring 
Partner  as  aforesaid. 


A  Suit  having  been  instituted  by  one  of  JBuUock's 
Creditors,  for  the  purpose  of  having  his  Personal  Estate 
applied  in  Payment  of  his  Debts,  the  Master j  by  his 
Report  made  in  pursuance  of  the  Decree,  found  that 
there  came  to,  and  remained  in  the  hands  of  A.  Ander^ 
son,  the  Executor  of  Henry  BvUoch,  of  the  Personal 
Estate  of  Henry  Bullock,  the  said  Sum  of  9,493/.  6«. 
arising  from  his  Share  of  the  Capital  Stock  of  the 
Copartnership  at  the  Dissolution  thereof,  on  the  24th 
of  June  1806;  and  that  the  Interest  on  that  Sum,  from 
the  last-mentioned  day,  to  the  8th  of  July  1814,  the  date 
of  the  Commission,  together  with  three  further  Sums 
which  Alexander  Anderson  had  received  on  account  of 
Bullock's  Personal  Estate,  added  to  the  9,493/.  Ss.  6d. 
amounted  to  13,399/.  4s.  2d,  And  tiie Master  further 
found  that  the  4,096/.  9s»  Id.  being  deducted  from  the 
13,399/.  4s.  2d.,  there  remained  due,  fit)m  Alexander 
Anderson,  at  the  time  of  issuing  the  Commission  of 
Bankruptcy  against  him,  the  Sum  of  9^303 /•  16 «.  id.; 
and  that  the  Dividends  of  the  Estate  of  Alexander  An-^ 
derson,  amounting  to  9s.  4d.ia  the  Pound,  being  com- 
puted upon  that  Balance  would  amount  to  4,341  /.  8  «•  7  d., 
and  that  the  2,879/.  9s.  2d.  the  amount  of  the  Sums 
paid  by  Stewart  and  Vsbome,  out  of  the  Estate  of  the 
Bankrupt,  on  account  of  the  Estate  of  Henry  Bullock^ 
as  the  retiring  Partner,  being  deducted  from  the  Sam  of 
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4fi4VL  Bs.  7d.,the  Sum  of  1,461/.  19«.  6 ci  remained 
due,  in  respect  of  such  Dividends^  from  Alexander  Anr 
denan's  Estate. 

The  Plaintiff  excepted  to  the  Report,  insisting  that 
the  Master  ought  to  have  deducted  the  2fil9L  9s.  2d. 
from  the  9,3032.  15s.  id.,  which  would  leave  a  Bar 
lance  of  6,424 Z.  6s.  lid.,  the  Dividends  on  which 
would  amoai^t  to  2,998  /• 

Mr.  Knight  and  Mr.  Ching,  in  support  of  the  Ex* 
ception,  said  that  Henry  JBuilock,  when  he  retired  from 
the  Partnership,  sold  his  Share  of  the  Capital^  to  Alex-- 
ander  Anderson  and  his  Copartners,  and  was  credited 
for  the  Price:  that  Alexander  Anderson  being  a  Pur- 
chaser of  the  Property,  he  and  his  Assignees  had  a 
right  to  take  the  Mor^ges  on  themselves,  and  to  de- 
duct them  from  the  Debt  due  to  the  Estate  of  Henry 
Bullock ;  that  the  Sums  which  they  had  paid,  had  been 
paid  for  the  purpose  of  clearing  their  own  Property : 
that  the  Question  was,  what  was  the  Sum  provable  at 
the  date  of  the  Commission:  that  the  amount  whidi 
was  then  provable,  was  the  Balance  that  remained 
due  to  BuUock's  Estate,  after  deducting  the  amount  of 
what  was  due  in  respect  of  the  Mortgages,  and  that 
JBu/2ocA's  Estate  was  entitled  to  receive,  from  the  Estate 
of  Alexander  Anderson,  9s.  4d.  in  the  Pound,  upon  that 
Balance. 


1831. 
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Sir  JE.  Sugden  and  Mr.  Barber,  in  support  of  the 
Report,  said  that  BuUock's  Estate  was  bound  to  pay 
off  the  Mor^ages ;  that,  after  the  Bankruptcy  oi  Alex^ 
ander  Anderson,  when  the  Balance  payable  to  Bullock^s 
Estate  consisted  of  Dividends,  the  Assignees  paid  off 
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tlie  IHoftgage-debtSy  "which  were  tiot  due  Irom  Anderson, 
but  from  tSttZbci'«  Estate ;  that,  thevefere,  the  Assignees 
had  performed  an  obligation  to  which  3ullook*B  Bstate 
was  liable;  and,  consequently,  they  were  entitled  to 
dedudt  Khe  amount  ot  the  Monies  so  paid  by  them,  fi^m 
the  Bividends  payable  to  BuUoek'B  Sstate. 

The  Vice-Chaiycelloii  : 

At  the  time  of  the  Bankruptcy,  no  Proof  could  haire 
been  made,  on  behalf  of  BvlhcV^  Estate,  against  the 
&tate  bf  Ham/  Andenony  unless  the  oUigatidns  to 
whidh  d9u2bci  was  liable,  had  been  performed ;  diot  is 
to  say,  unless  all  die  Mortgages  on  the  Binewery,  fcc 
had*been  bleared  off.  The  Assigned  would  have  had  a 
right  to  faisidt  thtft  >those  Mortgages  Aould  »be  satisfied, 
before  they  idlowed  any  Proof  to  be  made  for  tha 
benefit  df  BuUoek'%  Estate.  No  Proof  ^has  yet  been 
made :  and  the  effedt  of  the  Baiikruptcy  was  4o  oonvert 
that  which  before  was  «  Debt  (tf  9,a08l  Mff.  1  dl,  into 
«ttch  a  Sam  as  the  Dividends  would  amoimt  to:  and 
then  the  Assignees  apjdy  a  Sum  in  satisfaction  of  the 
/  liability,  which,  until  it  was  satisfied,  no  demand  could 
have  ^been  made  again^  the  Estate  of  the  Bankrupt: 
and  I'think  that. the  Assignees  had  a  fight -so>to  do;  and, 
theteibm,  this  Exception  must  be  overrded* 
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BETWEEN  THE  ATTORNEY-GENERAL,  ATTHE     aii  JJi^h. 

RELATION  OF  WILLIAM   D0BIN60N  AND     " • ' 

OTHERS,  INFORMANTS,  AND  THE  MAYOR     Information. 
AND  CORPORATION  OF  CARLISLE,  JAMES  After^ii^p. 
WILLOUGHBY    AND    WILLIAM    NANSON,  tions  had  been 

DEFENDANTS :  allowed  to  an 

Answer  to  an 

AND  BETWEEN  THE  SAID  WILLIAM  DOBIN-  !»«>'«»>«*»?'>.»'» 

Court,  beine  ot 
SON  AND  OTHERS,  PLAINTIFFS,  AND  THE  opinion  that  the 

MAYOR  AND  CORPORATION  OF  CARLISLE  Interrogatories 
AND  THE  SAID  JAMES  WILLOUGHBY  AND  ^^ve  uJL^e 

WILLIAM  NANSON,  DEFENDANTS*.  purposes  of  the 

Suit  required, 

The  Order  of  the  Vice-chancellor,  over-ruling  the  De-  JJ^^^Jj;^ 
murrer,  having  been  affirmed,  by  the  Lord  Chancellor,  General,  to 
the  Defendants,  on  the  7th  of  December  1830,  put  in  consider  what 
their  Answer  to  the  Information  and  Bill,  to  which  the  b^  mken  with 
following  Exceptions    were  taken:    Ist,   Because  the  respect  to  the 

Defendants  had  not  set  forth  an  Account  of  all  the  ^**^!§**T^*"^ 

stayed  all  pro- 
Corporation  Rights,  Laberties,  Free  Customs,  Privileges  ceedings  in  the 

and  Property,  and  of  all  the  Sums  of  Money  and  Rents  Suit,  in  the  mean 

annually  arising  from  each  of  such  Rights,  Liberties,  ^  /i  j^Ji^^  j>y^,j^ 

&c.    2d,  Because  the  Defendants  had  not  set  forth  the 

Amount,  in  the  whole,  of  the  annual  Revenues  of  the 

Coi^oration,  upcxi  an  average,  since  the  year  1823: 

dd,  or  an  account  of  their  ordinary  Expenses  annually 

paid  and  payable  out  of  such  Revenues,  and  for  what, 

and  to  whom,  and  in  what  capacity  each  part  of  such 

Expense  was  paid  or  payable :  4th,  or  what  was  the 

*  The  pior  proceedings  in  this  Suit  are  reported  ait/f, 
Vol.  3,  pp.  497  and  437. 
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1831.  annual  Amount  of  the  said  Revenues,  ai%er  satisfying 

such  Expenses :    5th,  or  how,  since  the  Act  of  Parha- 
ment  was  passed,  the  Surplus  of  the  Revenues,  after 
payment  of  the  said  ordinary  Expenses,  had  been  dig* 
Corporation   posed  of,  and  when,  and  by  whom,  and  to  whom,  and 
or  Carlisle,    for  what,  such  Surplus,  and  every  part  thereof,  had  been 

so  disposed  of,  and  what  part  thereof  remained  undis- 
posed of:  6th,  or  whether  any  and  what  part  or  parts 
of  such  Corporation  Revenues,  during  the  time  in  the 
Information  and  Bill  mentioned,  remained  unreceived, 
and  why,  and  to  what  Amount  in  the  whole.  7th. 
Because  the  Defendants  had  not  set  forth  what  were 
the  duties  of  the  High  or  Chief  Constable,  and  eight 
Beadles,  or  Halbert-men,  and  which  of  such  duties  were 
then  performed,  and  by  whom,  and  under  what  autho^ 
rity :  8th,  or  whether  the  Corporation  had  not  appUed 
such  parts  of  its  Revenues  arising  from  the  said  Rights, 
Liberties,  8ic.,  or  some  and  what  part  thereof,  as  ought 
to  have  been  appUed  in  keeping  the  peace  of  the  City, 
to  their  own  purposes,  and,  if  not,  how  else  had  the 
same  been  applied:  9th,  or  whether  the  Corporation 
had  not  so  done  in  breach  of  such  Trust  as  in  the  In- 
formation and  Bill  mentioned;  and,  if  not,  how  the 
Defendants  made  out  the  contrary :  10th,  or  whether 
the  row  of  Almshouses  in  the  Information  and  Bill 
mentioned,  was  not  part  of  the  Propeily  vested,  in 
the  Corporation,  under  some,  or  one,  and  which  of  the 
Charters,  upon  the  Trusts  in  the  Information  and  Bill 
mentioned:  11th,  or  whether  the  Corporation,  or  its 
said  Clerk,  had  not  then,  or  had  not,  at  some  time,  and 
when  last,  in  its  or  his  possession  or  power,  besides  the 
Charters  in  the  Information  and  Bill  mentioned,  divers, 
or  some  and  what  Charters,  Deeds,  Muniments,  Grants, 
Books,  Accounts,  Papers,  Letters,  Memorandums  and 
Writings,  relating  to  the  matters  mentioned  in  the  In- 
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formation  and  Bill,  or  some  of  them. '    12tli.  That  the         1B31. 
Defendants  had  not  set  forth  a  list  or  Schedule  of  such 
Charters  and  other  Documents:    ISth^  or,  if  any  of     ^ 
them  were  not  then  forthcoming,  what  had  become  ^ 

thereof,  and  in  whose  possession  or  power  the  same  Corporation 
respectively  were  when  they  were  last  seen  or  heard  of,  or  Carlislb. 
and  whether  the  same,  or  some  of  them,  had  not,  at 
some  time  and  when,  and  by  whom,  and  by  whose 
.order,  been  wilfully  lost,  burnt  or  otherwise,  and  how 
destroyed:  14th,  or  whether  the  Defendant  William 
Nanscn  had  not  in  his  possession  or  power,  as  Clerk  of 
tiie  Corporation,  divers  and  which  of  the  said  Corpo- 
ration Books  and  other  Documents. 

A  Motion  was  now  made,  by  the  Defendants,  that  it 
might  be  referred,  to  the  Attorney-general,  to.  consider 
whether  it  was  proper  and  expedient  that  the  Relators 
and  Plaintiffs  in  the  Suit,  should  be  at  liberty  to  refer, 
to  the  Mcuter,  or  otherwise  to  proceed  upon  the  Excep- 
tions taken  by  them,  to  the  Answer  of  the  Defendants, 
for  insufficiency,  and  that  all  further  proceedings  of 
the  Relators  and  Plaintiffs,  with  reference  to  the  Excep- 
tions, mi^t,  in  the  meantime,  be  stayed. 

The  Solicitor^eneral  and  Mr.  Matthews,  for  the  De- 
fendants, in  support  of  the  Motion,  referred  to  The  A  ttor-' 
ney^eneral  v.  The  Mayor  and  Corporation  of  Exeter  {a\ 
and  The  Corporation  of  Ludlow  y.  Greenhouse(b). 

The  Vtce-'ChanceUor  said  that,  if  the  Exceptions  were 
sent  to  the  Master,  and  allowed  by  him,  it  would  be 
^necessary  for  the  Parties  to  come  back  to  the  Court,  in 

(fl)  2  Russ.  3G2.  {b)  1  Bligh,  Kew  Ser.  17,  et  scq^ 
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i8i^i.  ord^  to  have  it  decided  whether  the  Discovery  should 

be  enforced  or  not ;  and  his  Honor  therefore  oifered,  if 
the  Parties  would  consent^  to  decide,  himself,  vpon  the 
nfficiency  of  the  Answer,  in  order  to  save  Expense. 


Attorney- 

GSKERAL 
CORPORATIOK 

oy  Ca  rlisle.       1^^  Partiea  hating  consented  to  the  Proposal,  some  of 

the  Exceptions  were  submitted  to,  by  the  Defiendants^ 
Oounsel,  and  others  were  argued ;  and  the  result  was 
that  all  the  Exceptions  were  aUowed,  except  the  Tlhy 
9th  and  10th,  which  were  over-ruled. 

Mr.  Knight  and  Mr.  PwniM^  for  the  Plaintiffs,  then 
addressed  the  Court  upon  the  question  whether  it  ought 
to  be  referred,  to  the  Attorney-general,  to  decide  to  what 
extent  an  Answer  to  the  Exceptions  ought  to  be 
enforced.  They  said  that  the  Court  could  not  direct 
Che  reference  without  the  consent  of  all  Parties :  that, 
in  the  Case  of  Tht  Attamey-genend  v.  The  Mayor  of 
Exeter y  the  Judgment  of  the  Attom^-^general  was 
not  obtamed  in  inmioSf  but  the  proceeding  took  place 
with  the  consent  of  the  Relators :  that  the  Defend- 
-ants,  without  the  assistance  of  the  Court,  might  haye 
gone  before  the  Attorney-general,  and  taken  his  opinion 
as  to  the  manner  in  which  the  Suit  ought  to  be  con- 
<lucted;  but  that,  instead  of  so  doing,  they  had  de* 
-murred  to  tiie  Information  and  Bill,  and,  upon  the 
Demurrer  being  over-ruled,  they  appealed  to  the  Lord 
Chancellor^  who  affirmed  the  Order  over-ruling  the 
Demurrer:  that,  by  these  and  the  other  proceedings 
which  the  Defendants  had  taken,  in  the  Suit,  they  had 
been  guilty  of  great  vexation  and  delay;  so  that, 
though  the  Infonnation  and  Bill  was  filed  in  Trinity 
Term  1828,  the  Defendants  had  not  yet  put  in  a  suffi- 
cient Answer ;  and,  consequently,  that  the  Court  would 
not  now  interfere  in  their  behalf:  that,  even  if  there 


CA8£»IIf   eBAN:Q£RX  SOB 

heA  Wbq.  m^  ^tlayv  iha  09m%  enght  ao4  to  grwt  tk^  ^31^. 

Bfotim;  henuM  tb^ Attomn^-gtiifi^  had  iboughi  U  '  "^  ^ 
40  4ebeg«tei  4kft  o»9d(«^  oflbe  Ssili  W  the  Rdato^fii:  ^^^^a'^*^- 
di»t  bit  «iigh4  Utt  My  tvpim,  take  tb#  prooeedinga  out  '^'^^* 

of  tkMT  HMdiW  mA  coawait  Ae»  to  tbe  Solicitor  of  tba  Co«bq»ati(0» 
Tmtswrjr;  ImA  tM»  so*  k>«g  a&  h^  did  aot  injbecfere^  Hm  cmt  G4a&;sius» 
Cioiwi  snivit  cQMkkr  the  CW  as  conducted  by  hm^ 
Md  ividk  his  approbatioa:  that  thi^  was  not  a  Caaa  ^( 
an  InfocvtiliQA  iloM»  bolt  of  an  lafonnatiou  and  BiU,  19 
which  the  Paitica  wace  laiiig  foi  thair  owa  pinata 
Rightly  QQnnaded  with  thosa  of  the  Public;  and,  coor 
aequfloOf,  if  the  Oourt  wm»-  t»  dy^tbe  refeceaicc^ 
k  aN^uld  icUrfefey  at.  the  kialaiice  of  ^  ]i>efipdaM^ 
agauut  a  Plaintifl^  wth  Despect^  toi  tba  coadjoct.  ^i  t^a 
oanCauaan 

The  VlCB-ClUlNCBLLQB  : 

I  i^fiprahead  that  it  ia  qm^  cemfidtept  tQ  tlhaCoiirt 
to  subject  the  coosklenykion  of  thisi  I^fomvrtmi  ta  lUa 
M^eaty'a  Attomay-geaeial*  Lovd  JEldan  <jkid  so  ist  tjti# 
Case  of  Tbe  Aitofw^  giempal  ▼•.  I%e  Ootrjuuf^imL  oj 
ExeUr,  aftcf  the  E xceptioBs  to  the  B^p<vrt.  had  beaa 
allowed,  and  nothkig  veaMubed  4o  be  deaa  but  to  pvo* 
nounce  an  Order,  00  Fmther  Ilirectiona^  fee  payniafiA  of 
the  Balance:  and  yet,,  rather  thaa  iMka  that  Order, 
Lord  JSUbfi  thought  it  right  to  hai^  the  point  submitted 
to  the  Attomey^geaeral ;  so  that  it  clearly  appears  that 
his  Lordship  considered  that  it  never  was  too  late  to 
baye  the  matter  submitted  to  the  Attomey-genecal^ 

Whea  this  Case  came  before  me  upon  Peteurrer,  it 
atruck  me,  yexy  forcibly,,  that  there  was  a  much  more 
extended  Diacoyery  asked  for  by  the  Information,  than, 
jprtaid  fade^  appeared  to  be  neoeasaQp  for  tka  purpose 

T  4 


Attornet- 
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1831.  of  obtaining  the  justice  of  the  Case.    One  of  the  pu* 

sages  which  I  allude  to,  was  that  in  which  it  is  alleged 
that,  the  different  Elings  of  England  granted,  by  various 
other  Charters,  various  other  Rights,  Liberties,  Free 
Corporation   Customs,  Privileges  and  Property,  besides  those  before-* 
ov  Carlisle,    mentioned,  to  the  Citizens  of  the  City,  and  that  such 

other  Rights,  Privileges,  Free  Customs  and  Property 
were  then  vested,  in  the  Corporation,  for  the  purposes 
thereinbefore  mentioned ;  and  that  such  other  Charters, 
or  Copies  of  them,  were  in  the  possession  of  the  Corpo- 
ration: so.  that  the  direct  effect  of  this  Information 
would  be,  if,  on  reconsidering  it,  the  Attorney-general 
does  not  think  proper  to  alter  the  frame  of  it,  to  make 
the  Corporation  produce  every  Charter,  and  every  Docu- 
ment, in  order  that  the  Question  might  be  decided, 
whether  all  the  Grants  made  to  them,  were  not  Ghrants 
of  Property  for  the  purposes  before-mentioned  in  the 
Information.  Now  that  would  be  so  strong  a  measure 
to  be  taken  with  regard  to  any  Corporation,  and  so 
fraught  with  danger,  that  it  is  right  and  necessary  that 
ih^  matter  should  be  reconsidered  by  the  Attorney- 
general;  and,  though  it  is  true  that  the  Defendants 
might,  themselves,  have  made  Application  to  the 
Attorney-general,  yet  I  cannot  but  think  that  the 
Attorney-general  is  more  likely  to  comply  with  the  wish 
that  the  matter  should  be  reconsidered,  if  it  emanates 
from  the  Court,  than  if  it  had  emanated  from  the 
Parties :  and  my  opinion,  therefore,  is  that  it  will  be 
right>  in  this  Case,  to  suspend  any  further  Proceedings 
in  the  Cause ;  and  that  it  should  be  submitted,  to  the 
Attorney-general^  to  consider  how  far  he  shall  think  it 
right  to  abide  by  the  Information,  in  its  present  form, 
or  whether  he  shall  think  it  right  to  make  any  alteration 
in  the  frame  of  it,  or  any  alteration  in  the  n^ode  of  pro- 
secuting it. 
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The  Order  pronounced  was  as  follows : 

"  This  Court  doth  declare  that  the  Answer  of  the  De- 
fendantSy  the  Mayor,  Aldermen^  Bailiffs  and  Citizens  of 
the  City  of  Carlisle,  and  William  Nanson,  is  sufficient 
in  the  matter  of  the  7th,  9th  and  lOth  Exceptions,  and 
insufficient  in  the  matter  of  the  remaining  11  Excep- 
tions :  and  it  is  ordered  that  it  be  referred,  to  His 

•  •  •  • 

Majesty's  Attorney-general,  to  consider  and  state,  to 
the  Court,  what  course,  in  his  judgment,  ought  to  be 
taken  with  respect  to  the  said  11  Exceptions:  and  in 
the  meantime  it  is  ordered  that  all  Proceedings  be 
stayed,  and  that  the  consideration  of  the  Costs  of  this 
Application  be  reserved/' 


1831. 

Attorney- 
Gbnbral 

corporatiok 
OF  Carlislb. 


ABERDEEN  v.  NEWLAND. 


1831: 
ist  March. 


Warrant  ef 

Attorney, 

Clergyman. 


1  HE  Reverend  Edward  Wathin  being  seised  in  Fee  of 
the  Advowson  of  the  Rectory  of  Cooknoe,  in  Ncrth- 
a/mptonshirey  and,  having  granted  an  Annuity,  to  the 
Plaintiff,   conveyed  the  Advowson,  to  a  Trustee  for  j^  Clerevman 
the   Plaintiff,   upon  certain  Trusts  for    securing    the  granted  an  An- 
Annuity ;  and,  as  a  further  Security,  he  executed,  to  ^^^  .^"^  '®' 
the  Plaintiff,  a  Warrant  of  Attorney  to  confess  a  Judg-  Conveyance  of 
ment  against  him  for  800/.    The  Plaintiff  caused  Judg-  **"  Benefice, 
ment  to  be  entered  up  on  the  Warrant  of  Attorney,  j^q^  ^y  Attor^" 
and  afterwards  took  out  execution  thereon:  and  the  ney:  held  that 
Sheriff  of   Northamptonshire    h^avmg    returned    that  jj^ ^0"^%*"^*^ 
Wathin  was  a  beneficed  Clerk,  having  no  Lay-fee  in  die  Warrant  of 
his  Bailiwick,  but  was  the  Rector  of  the  Rectory  and  Attorney  good. 
Parish  Church   of   Coohnoe,   the  Plaintiff  obtained  •^'';^,^'*'^'^^ 
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Abbrdxsn 

NxWIrAND. 


a  Sequestration  from  the  Bishop  of  Peterborough, 
under  which  the  Rents,  Tithes  and  Profits  of  the  Rec- 
tory were  sequestered. 

The  Question  was,  whether  the  Warrant  of  Attorney 
was  valid. 


Mr.  Knight  and  Mr.  E.  Montague  for  the  Plaintiff^ 


Mr.  JBethdl,  for  the  Defendant,  referred  to  13  Eliz. 
C.20,  8. 1,  {a),  and  to  Arlmchk  y.  Cowtan  (&),  and  Shttw 
V.  Pritchard(c),  He  said  that  it  would  be  absurd  to 
hold  that  the  Deed  for  securing  the  Annuity  was  void, 
and  that  the  Warrant  of  Attorney  was  good. 

(a)  This  Section  is  as  follows :  **  That  the  Livings  appointed 
for  Ecclesiastical  Ministers  may  not  by  corrupt  and  indirect 
dealings  be  transferred  to  other  Uses ;  be  it  enacted  by  the 
Authority  of  this  present  Parliament,  that  no  Lease  after  the 
15th  day  of  May  next  following  the  beginning  of  this  Par- 
liament, to  be  made  of  any  Benefice  or  Ecclesiastical  Promo- 
tion, with  Cure,  or  any  part  thereof,  and  not  being  impro- 
priated, shall  endure  any  longer  than  while  the  Lessor  shall 
be  ordinarily  resident  and  serving  the  Cure  of  such  Benefice 
without  absence  above  fourscore  days  in  any  one  Year,  but 
that  every  such  Lease,  so  soon  as  it,  or  any  part  thereof  shall 
come  to  any  possession  or  use  above  forbidden,  or  imme- 
diately upon  such  absence,  shall  cease  and  be  void,  and  the 
Incumbent  so  ofiending  shall  for  the  same,  lose  one  year's 
Profit  of  his  said  Benefice,  to  be  distributed  by  the  Ordinary, 
among  the  Poor  of  the  Parish ;  and  that  all  chargings  of  such 
Benefices,  with  Cure  hereafter,  with  any  Pension  or  with  any 
Profit  out  of  the  same  to  be  yielded  or  taken,  hereafter  to  be 
made,  other  than  Rents  to  be  reserved  upon  Leases  hereafter 
to  be  made  according  to  the  meaning  of  this  Act,  shall  be^ 
utterly  void." 


{b)  3B0S.  ^PulLsai- 


Cc)  10  Barn.  &  Cress.  241. 
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The  Vicb-Chakcellor  : 

There  is  a  distinction  between  a  Security  which . 
absorbs  all  the  Ecclesiastical  Profits  of  a  Benefice,  and 
a  Warrant  of  Attorney  which  produces  a  Sequestration, 
and  which  does,  of  necessity,  provide  for  the  serving  of 
the  Cure.  If  the  Legislature  had  meant  to  prevent 
a  Clergyman  from  giving  a  Warrant  of  Attorney,  they 
would  have  said  so ;  but  they  have  cautiously  avoided 
using  any  words  to  that  effect.  * 


1831. 


Aberdeen 

V. 
NtWLAVD. 


DRAYSON  V.  POCOCK. 


1831 

5th  Marefa. 


Vendor  and 

Purchaser, 

Lis  Pendens. 


jRlCHARD  PEARCE,  by  his  Will  dated  the  20th 

t)f  May,  1795,  gave  his  Manor  of  Stantoick,  and  all  his 

Lands  in  Northamptonshirej  to  his  son  Richard  Pearce, 

and  died  leaving  Thomas  Pearce,  his  eldest  son,  his  _      ""^  . 

Heir-at-Law.   Thomas  Pearce,  by  his  Will  dated  the  6th  his  Real  and 

Personal  Estate 
to  Trustees,  to  be  sold  for  the  benefit  of  his  Children,  and  directed  that 
their  Receipts  should  be  sufficient  Dischai^es.  The  Children  filed  a 
Bill  to  have  the  Will  establi^ed  and  the  Trusts  performed.  At  the 
Hearing,  the  Bill  was  dismissed  against  the  Heir,  and  the  Court  did 
not  establish  the  WiU,  but  made  a  Decree  affecting  the  Personal 
Estate  only.  The  Suit  afterwards  became  abated,  and  was  not  re« 
vived.  On  the  death  of  the  surviving  Trustee,  another  Suit  was  insti« 
tuted  for  the  appointment  of  new  Trustees:  which  was  done.  The 
new  Trustees  then  sold,  part  of  the  Testator's  Real  Estates,  to  the 
Plaintiff,  who  filed  a  Bill  for  a  Specific  Performance.  Held,  that  the 
former  Suit  having  been  dismissed  as  against  the  Heir,  without  the  Will 
being  established,  no  Suit  was  pending  for  the  Administration  of  the 
Testator's  Heal  Estates;  and  tiiat  the  new  Trustees  had  the  same 
power  of  giTing  Receipts  as  the  original  Trustees  had. 
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Dratson 

POCOCK. 


of  January  1801,  gave  all  fads  Real  and  Personal  Estates, 
to  John  -Crutehfield  and  John  Emmett,  their  Heirsy 
Executors,  &c.,  in  Trust  to  sell,  and  to  invest  the  Pro- 
ceeds in  the  usual  Securities,  and  to  assign  such  Secu- 
rities to  his  two  Natural  Children,  Thomas  Pearte  and 
Mary  Pearce,  when  they  should  attain  21 ;  and  he 
directed  that  the  Receipts  of  his  Trustees  should  be  suffix 
dent  Discharges  to  the  Purchasers.  Thomas  Pearce  died 
in  1802 ;  and,  in  Michaelmas  Term  of  that  Year,  his  two 
Natural  Children,  both  of  whom  were  Infimts,  filed  their 
Bill,  against  Crutehfield  and  Emmett,  and  also  against 
Richard  Pearce,  the  Brother  and  Heir-at-Law,  and 
Isahella  Pearce,  the  Widow  of  their  late  Father,  praying 
for  the  usual  Accounts  of  the  Real  and  Personal  Estates 
of  their  late  Father,  and  that  his  Will  might  be  esta- 
blished, and  the  Trusts  thereof  carried  into  execution; 
In  1803,  John  Locker  married  Mary  Pearce  without 
the  consent  of  the  Court,  and  the  Suit  was  reviyed 
against  them.  In  July  1804  the  Cause  was  heard, 
and  the  Bill  wa^  dismissed  as  against  Richard  Pearce, 
the  Heir,  and  Isabella  Pearce  {a),  and  the  usual  Ac- 
counts were  directed  to  be  taken  of  the  Personal  Estate 
of  Thomas  Pearce.  It  haying  been  referred,  to  the 
Master,  to  approve  of  a  proper  Settlement  to  be  made, 
by  John  Locker,  on  Mary  Locker  and  the  Issue  of  the 
Marriage,  the  Mobster,  on  the  18th  of  September  1806, 
reported  that  it  was  believed  that,  after  payment  of 
Thomas  Pearce\  Funeral  Expenses,  and  Legacies,  and 
the  Costs  of  the  Suit,  ifary  Locker^s  fortune  would 
amount  to  about  15,000/.,  but  that  the  exact  amount 
could  not  be  ascertained  till  the  Accounts  directed  by 


(a)  It  did  not  appear  for  what  reason  this  Bill  was  so 
dismissed. 
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the  Decree,  were  taken,  but  that  he  was  of  opinion  that 
tfOQOL,  part  of  such  Fortune,  should  be  paid,  to  John 
Locker,  and  that  the  Residue  should  be  settled,  for 
the  benefit  of  Mary  Locker  and  the  Children  of  the 
Marriage,  as  therein  mentioned.  By  an  Indenture  of 
the  26th  of  September  1806,  John  Locker,  in  considera*- 
tion  of  the  2,0002.,  assigned  and  quitted  claim,  to 
CrutchfM  and  Emmett,  all  his  Rights  to  the  Real  and 
Personal  Estate  of  Thomas  Pearce,  the  Testator,  to 
hold  the  same,  to  them,  their  Executors,  Administra- 
tors and  Assigns,  upon  the  Trusts  approved  of  by  the 
Master. 


Dratson 
Pococic. 


Mary  Jjocher  attained  21  iti  1809 ;  and  Thomas  Pearee, 
the  Son,  attained  that  Age  in  1810;  and,  in  May  of  that 
year,  he  married  Mary  Farmer,  Widow :  and,  by  a  Settle- 
ment dated  the  29th  of  the  same  month,  after  reciting  that 
Crutchjield  and  JSmmett  had  sold  a  considerable  part  of 
the  Real  Estates  of  Thomas  Pearce,  the  Testator,  and 
had  paid,  to  Thomas  Pearce,  the  Son,  about  10,400/., 
part  of  his  Share  thereof,  and  intended  to  pay  the 
Residue,  into  the  Court  of  Chancery;  T.  Pearce,  the 
Son,  assigned,  to  certain  Trustees,  all  Money  which  he 
was  or  might  be  entitled  to  under  the  Will  of  the 
Testator,  upon  certain  Trusts  for  the  benefit  of  himself 
and  his  Wife,  and  the  Children  of  the  Marriage ;  and  he 
appointed  the  Trustees  to  be  his  Attomies,  to  present 
any  Petition,  to  the  Court,  and  to  do  any  act  requisite 
to  obtain  the  Money  so  intended  to  be  paid  in.  In 
December  1811,  the  Master  made  his  Report  as  to  the 
Receipts  and  Payments  of  Crutchjield  and  JEmmett,  as 
the  Executors  of  T.  Pearce  the  Testator.  Difierences 
having  arisen  between  Mr.  and  Mrs.  Locker,  Mr.  Locker 
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POCOCK, 


agreed  to  permit  his  Wife  to  live  separate  from  him,  in 
considerati<»i  of  his  being  paid,  the  further  Sum  of 
1,000/.,  out  of  her  Fortune.    By  an  Order  of  the  16th 
of  March  1812,  Crutchfield  and  Emmett  were  directed 
to  pay  Mrs.  Locker  1,200/.,  for  her  own  use.    By  a 
Deed  of  Separation,  dated  the  8d  of  April  1812,  Locker 
covenanted  to  permit  his  Wife  to  live  separate  from  him, 
and,  in  consideration  of  the  1,000/.,  confirmed  the  Settle* 
ment  of  the  26th  of  September  1806,  and  granted  and 
set  over,  to  a  Trustee  for  his  Wife,  all  the  Monies, 
Securities  and  E£fects  assigned  by  that  Settlement,  or 
which  Mrs.  Locker,    or  any  Trustee  for  her,    might 
become  possessed  of,  in  Trust  for  Mrs.  Locker*s  separate 
use,  and,  in  default  of  her  disposing  thereof  by  her 
Will,  in  Trust  for  her  Brother  Thomas  Pearce,  if  Uving^ 
but  if  dead,  then  in  Trust  for  the  next  of  Kin  of  the 
Testator  Thomas  Pearce ;  and  Mr.  Locker  covenanted 
that  the  assigned  Premises,  and  all  other  the  Real  and 
Personal  Estate  which  Mrs.  Locker,  or  he,  in  her  Rights 
might  become  seised,  possessed  of  or  aititled  to,  should 
be  held,  by  the  Trustee,  upon  the  Trusts  of  the  Deed : 
and  Locker  authorised  the  Trustee  to  use  his  name  and 
to  appear  for  him,  in  all  future  proceedings  in  the 
before-mentioned  Cause,  or  in  any  other  Cause  that 
might  be  instituted  respecting  the  Trust  Estate:  and 
it  was  agreed  that  if,  upon  Exceptions  to  the  Master^s 
Report,  or  upon  the  further  investigation  of  the  Ac~ 
counts  in  the  Cause,  any  Monies  should  appear  to  be 
coming,  to  Mrs.  Locker,  over  and  above  the  16,000/., 
her  Husband  should  receive  one  half  of  such  Excess. 


By  an  Order  made  in  the  Cause,  on  Further  Directions, 
on  the  16th  of  July- 1818,  the  Executors  were  ordered 
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to  pay,  into  Court,  the  Balance  foui^d  due  from  them, 
after  deducting  the  payments  made  to  Thomas  Pearoe 
and  Mrs.  Locker,  on  account  of  their  reepectiye  Glares 
theveo^  and  the  Master  was  directed  to  certify  how 
mudh  of  the  Residue  belonged  to  Tkama$  Pearce  and 
Mrs.  Locker  respectivdiy.  On  the  28th  of  May  18 16, 
CnAchfiMy  who  had  sunived  Emmett^  was  ordered  to 
pay,  to  Mrs.  Zoc^,  the  1,000  {.,  which  ^e  had*  paid 
to  her  Husband ;  and  it  was  ordered  that  that  Sum,  and 
the  2,000  Z.  before  paid  to  him,  should  be  taken  as  part 
^f  Mrs.  Lecher's  Fortune  nnder  her  Father's  Wdl. 


1831. 


DaAYSON 

r. 

POCOCK* 


After  the  death  of  Richard  Pearce,  the  Devisee 
aamed  in  the  first-mentioned  Will,  Thomas  Pearoe  and 
Mrs.  Locker,  having  been  advised  that  Richard  Pearee 
took  a  Life-estate  only  in  the  Estates  devised  to  hiin, 
reoo^^ered  those  Estates  by  E^ctment,  from  the  Persons 
to  whom  he  had  devised  them.  Crutchfield  afherwaids 
died,  leaving  Samuel  Sharpe  his  Heir,  and  his  Widow, 
Anne  <Jrvtchjield,  and  Sharpe  his  Executors :  and,  in 
Trinity  Term  1816,  Tlwmae  Pearce  and  Mrs.  Locker  filed 
a  Bill,  to  have  new  Trustees  appointed,  under  the  Will  of 
?%ot»a«  Pearce,  the  Testator,  in  the  room  of  iSAar^pe.  The 
Master  having  approved  of  the  Defendants,  Robert  Jones 
and  Geo.  Pococh,  as  such  new  Trustees,  all  the  Freehold 
Estates  then  vested  in  Sharpe,  as  the  Heir  of  Crutci^ieU, 
rby  virtue  of  the  Willof  7.  P«arce,  the  Testator,  were  con- 
veyed by  Indentures  of  Lease  aad  Release  of  the  4th  and 
^5llh  of  Aiqgn&t  1817,  (which,  had  been  settied  by  the 
Master^  to  Jams  and  Pococh,  and  their  Hears,  subject 
to  the  Trusts  to  which  the  same  were  subject  under 
-that  Will  xaid  the  Indentures  of  the  26M  of  S^emher 
1806,  the  29th  of  May  1810,  and  the  ^  of  April  1812. 


iM 


1831. 


Dratson 

POGOCK^ 
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One  of  the  Trustees  of  the  Settlemieat  of  the  %9ih  $t 
May  1810  having  died,  and  the  others  being  desiroutf 
of  being  discharged,  a  Suit  was  instituted  by  I%of/ka$ 
Pearce  and  his  Wife,  for  the  purpose  of  having  new 
Trustees  appointed:  and,  by  a  Deed  of  the  80th  of 
September  1818,  the  Premises  Gomprised  in  that  Settle* 
ment,  were  assigned,  to  the  Defendants,  Robert  Jones 
and  Moses  Haugktonf  the  new  Trustees  approved  of  by 
the  Master f  upon  the  Trusts  of  the  Settlement. 


In  January  1820  Thomas  Pearce  died,  having  devised 
all  his  Real  and  Personal  Estates,  to  his  Wife,  for  her 
life,  and,  after  her  decease,  to  her  Ohildren  by  her  first 
Husband,  and  appointed  her  his  Executrix.  Mary 
Pearce  afterwards  married  the  Defendant  Robert  Jones  i 
and  John  Locker  having  died  Intestate  and  without 
Issue,  his  Widow  married  the  Defendant  George  Poeoch: 
but  although  the  Suit  for  the  Administration  of  the 
Estate  of  T.  Pearce,  the  Testator,  became  abated,  by 
the.  deaths  of  Locker  and  T.  Pearce  the  Son,  and  the 
Marriages  of  their  Widows,  it  was  never  revived. 


In  July  1818  William  Drage  entered,  into  an  Agr 
ment,  with  John  Morgan^  as  the  Solicitor  of  the  De- 
fendants  Jones  and  Pocock,  the  Trustees,  and  of  Thomas 
Pearce,  the  Son,  and  Mary  Locker,  for  the  purchase  of 
the  Manor  of  Stanwick;  and  was  afterwards  let  into 
possession  thereof,  on  his  agreeing  to  pay  Interest  on 
his  Purchase-money.  In  March  1822,  Drage  sold,  his 
Interest  under  the  Agreement^  to  the  Plaintitf  Drayson, 
who  was  accepted,  by  Jones  and  Pocock,  as  the  Pur- 
chasers, and  had  paid  to  them  Interest  on  the  Purchase- 
money. 
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Hie  Bill,  in  this  Cause,  which  was  filed  in  July  18^7, 
after  stating  to  the  eflPect  before-mentioned^  alleged  that 
tile  Plaintiff  was  satisfied  with  the  Title  to  the  purchased 
Premises,  except  that  he  had  been  advised  that  he  could 
not  safely  pay,  his  Purchase-money,  to  Jcimb  and 
^Pwsotk^  the  Trustees,  without  the  direction  of  the 
Court,  and  that  their  Receipt  would  not  be  a  sufficient 
Discharge  to  him,  by  reason  of  the  before-mentioned 
Suits  and  the  Proceedings  therein,  and  the  Premises 
having  been  conveyed,  to  the  Trustees,  subject  to  the 
Trusts  of  the  Deeds  of  the  26th  of  December  1806,  the 
29th  of  May  1810,  and  the  3d  of  April  1812;  that  the 
Plaintiff  had  requested  the  Defendants,  Jones  and 
Pocochj  as  such  Trustees,  and  in  right  of  their  Wives, 
to  revive  the  said  Suit  and  Proceedings,  and  to  enable 
the  Plaintiff  to  pay  his  Purchasermoney  into  Court, 
in  order  that  the  same  might  be  applied  upon  the 
Trusts  of  the  Will  of  Thomas  Pearce^  the  Testator, 
under  the  direction  of  the  Court ;  but  that  Jojies  and 
Pocock  had  not  only  refused  to  comply  with  such 
request,  but  -^d  i^ecovered,  by  Ejectment,  the  posses- 
sion of  the  Premises,  fix>m  the  Plaintiff.  The  Bill 
prayed  for  a  Specific  Performance  of  the  Agreement, 
and  that  the  Plaintiff  might  have  the  benefit  of  the 
Suit  and  Proceedings  for  administering  the  Assets 
and  performing  the  TruBts  of  the  Will  of  Thomas 
Pearce,  the  Testator,  to  the  intent  or  for  the  purpose 
of  paying  his  Purchase-money  into  the  Court,  and 
having  the  Premises  conveyed  to  him,  by  all  proper 
Parties,  and  that  the  Plaintiff  might  be  at  liberty  to 
pay  his  Purchase-money,  and  the  Interest  due  thereon, 
into  Court,  and  that  a  Conveyance  might  be  executed  ^ 
lo  him,  by  all  proper  Parties. 

Vol.  IV.  u 


i»3>. 


Dratbov 

v. 

PoCOCK. 
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The  Defendants,  Janes  and  Pocock,  by  their  Answer, 
said  that  the  Decree  in  the  Suit  of  Pearce  against 
Crutchfield  was  applicable  to  the  Personal  Estate  only 
of  Tkomoi  Pearce,  the  Testator ;  and  that  no  Order  or 
Decree  was  made  in  that  Suit,  with  regard  to  the 
Hereditaments  conveyed  to  them  in  Trust,  as  before- 
mentioned  :  and  they  submitted  that,  haying  recotered 
possession  of  the  Premises,  by  Ejectment,  the  Contract 
was  rescinded,  and  could  not  be  enforced  against  them ; 
but,  if  the  Court  should  be  of  opinion  that  the  Contract 
was  still  in  force,  then  they  submitted  that  the  Plaintiff 
had  no  Equity  to  call  on  them  to  reviye  the  said  Suit 
and  Proceedings,  but  that,  having  thought  fit  to  take 
the  place  of  Drage,  the  Plaintiff  was  bound  to  pay,  the 
Purchase-money  and  Interest,  to  them,  the  Defendants, 
who,  as  they  submitted,  were  competent  to  give  a  suffi- 
cient Discharge  for  the  same,  by  virtue  of  the  Will  of 
TA&mas  Pearce,  the  Testator. 


Sir  JE.  Suffden,  Mr.  Knight  and  Mr.  C  RamUfy,  for 
the  Plaintiff,  said  that,  a  Suit  having  been  instituted 
for  the  purpose  of  having  the  Trusts  of  the  Will  of 
Thomas  Pearce  performed  under  the  direction  of  the 
Court,  there  was  lis  pendens  respecting  the  Property, 
and  no  vaUd  Sale  of  it  could  be  made,  except  under 
the  direction  of  the  Court:  that  Deeds  had  been 
executed,  relative  to  the  Real  as  well  as  to  the  Per- 
sonal , Estate  of  Thomas  Pearce,  the  Testator;  an,d 
the  Court  had  taken  cognizance  of  those  Deeds,  and, 
therefore,  had  acted  on  the  Real  Estate:  thatJbfief 
and  Pocock  were  substituted  Trustees,  and  were  the 
]9usbands  of  Parties  beneficially  entitled :  that,  under 
the  Deeds  of  Lease  and  Release  of  the  4th  and  5th  of 
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August  1817|  they  were  to  stand  possessed  of  the 
Jilonies  to  arise  from  the  Sale  of  the  Real  Estate^  not 
only  upon  the  Trusts  of  the  Will  of  Thomas  Pearce, 
the  Testfitor,  but  upon  the  Trusts  of  that  Willi  and  of 
the  subsequent  Deeds ;  and,  consequently,  that  there 
had  been  such  a  dedication  of  the  Money  adopted  by 
the  Court,  as  prevented  the  Plaintiff  from  paying  his 
Mconey,  with  safety,  to  the  Trustees. 


1831. 
Drayson 

POCOCK. 


Mr.  Treslove  and  Mr.  Shirrcw  for  the  Defendant^ 
Pocock  and  Wife,  Janes  and  Wife,  and  the  Children  of 
Mrs.  Jones  by  her  first  Husband,  who  were  all  adults 
wbea  the  Bill  was  filed,  said  that  the  single  Question 
was  whether  the  Trustees  could  giye  the  Plaintiff  a 
sufficient  Discharge  for  his  Purchase-money:  that  it 
had  been  argued  that  the  pendency  of  the  Suit  of 
Pearce  ▼.  Crutchfidd  disabled  the  Trustees  from  sell- 
ing the  Estate ;  but  that  the  Will  of  Thomas  Pearce^ 
the  Testator,  had  not  been  established,  and  the  Bill,  in 
that  Cause,  was  dismissed  as  against  the  Heir:  that 
the  Parties  were  not  then  aware  that  they  were  entitled 
to  the  Reversion  of  the  Estates  devised  by  the  Will  of 
Richard  Pearce :  that  the  Suit  had  long  since  become 
abated,  and  had  never  been  revived:  that  the  Deeds 
which  had  been  executed,  did  not  affect  the  Legal 
£«tate,  but  only  the  beneficial  Interest  of  Thomas  and 
Mary  Pearce  i  that  the  Conveyance  made  to  Jones 
and  Pocock,  upon  their  being  appointed  Trustees,  was 
inoonrect  in  declaring  that  they  were  to  hold  the 
Premises  upon  the  Trusts  of  the  Deeds^  as  well  as  of 
theWai. 


Mr»  J.  Mqartin  appeared  for  the  Defisndant  Sharpen 
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Mr.  Monro  J  for  the  Defendant  Astley,  the  Represent 
tative  of  the  Trustee  under  the  Deed  of  Separation :  and, 

Mr.  John  RomiUyj  for  the  Defendant  Drage. 

The  VICE-CHANCELLOR : 

The  real  Question  m  this  Case,  is  whether  there  was 
Us  pendens  with  respect  to  the  Real  Estates  of  Thomas 
Pearce  the  Testator.  The  feet  of  the  Deeds  haying 
been  executed  by  the  Cestuis  que  Trusty  does  not  at  all 
affect  the  Question. 

In  1802  a  Bill  was  filed,  by  Thomas  and  Mary 
Pearce^  who  were  then  Infents,  praying  that  the  Will 
might  be  established,  and  the  Trusts  of  it  performed, 
under  the  direction  of  the  Court:  but,  when  the  Cause 
was  heard,  the  Court  dismissed  the  Bill  as  against  the 
Heir,  and  did  not  establish  the  Will,  but  made  a 
Decree  which  regained  the  Personal  Estate  only ;  and, 
therefore,  there  was  no  general  lis  pendens  with  respect 
to  the  Real  Estate.  After  the  Decree  in  1804,  it  was 
quite  out  of  the  power  of  the  Court  to  make  any  Order  in 
the  Suit,  so  as  to  bind  the  Real  Estates,  the  Heir  not 
being  before  the  Court.  Therefore,  there  is  no  difficulty 
in  the  Trustees  giving  a  sufficient  Discharge  to  the  Pur* 
chaser,  so  &r  as  the  objection  founded  on  Us  pendens, 
is  concerned. 


I  am  of  opinion  also  that  a  good  Receipt  can  be  given 
by  the  new  Trustees  who  have  been  appointed  in  the 
room  of  the  Heir  of  the  surviving  Trustee  of  T.  Pearce*s 
Will:  for  the  effect  of  the  Conveyance  to  the  new 
Trustees,  was  to  bind  the  Legal  Estate,  and  the  Decree 
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of  the  Court  bound  the  Equity:  so  that  the  new 
Trustees  had  the  same  power  to  give  Receipts,  as  the 
original  Trustees  had. 

With  respect  to  the  Costs  in  this  Case,  the  Plaintiff 
must  bear  the  Costs  of  the  Ejectment  brought  by 
Jone$  and  Pocock ;  as  he  might  have  filed  his  Bill,  and 
stayed  the  proceedings  in  those  Actions:  but  I  shall 
not  give  the  Costs  of  the  Suit,  on  either  side;  for  it 
appears,  by  one  of  the  Orders  that  was  pronounced  in 
the  Cause  of  Pearce  v.  Crutchfieldf  that  that  Cause  wad 
treated  in  that  Order,  as  one  iu  which  the  real  Assets 
of  Tkonuu  Pearce,  the  Testator,  were  to  be  administered : 
but  my  opinion  is  that  that  Cause  ought  not  to  have 
been  so  considered,  and  that  the  Order  in  question  was 
wrong.  But,  having  regard  to  that  Order,  I  think  that 
the  Question  in  this  Suit,  was  fairly  raised. 

"  Declare  that  the  Defendants  Jones  and  Pocock  can 
make  an  effectual  Conveyance,  of  the  Estate  and  Pre- 
mises comprised  in  the  Agreement,  to  the  Plaintiff,  and 
that  their  Receipt  will  be  an  effectual  Discharge  for  the 
Purchase-money.  Decree  a  Specific  Performance  of  the 
Agreement;  an  account  to  be  taken  of  the  Purchase- 
money  and  Interest,  and  of  the  Rents  received  by  the 
Defendants,  Jones  and  Pocock,  since  they  recovered 
possession  of  the  Estate,  the  amount  to  be  deducted 
from  what  shall  be  found  due  for  the  Purchase-money 
and  Interest,  and  the  Balance  to  be  paid,  by  th6  Plain- 
tiff, to  the  Defendants,  Jones  and  Pocock,  upon  their 
executing  to  him  a  Conveyance  of  the  Estate,  in  which 
all  other  necessary  Parties  are  to  join,  and  delivering 
up  possession  of  the  Estate  to  him." 


Dratsoit 

FOGOCK* 


V  3 
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,8^1 .  POOLE  V.  TERRY. 
5th  March. 

— ^ — '  John  Roberts,  by  m*  wai,  after  giving  som^ 

y^^*  specific  and  pecuniary  Legacies,  directed  that  his  Debts, 

Funeral  and  Testamentary  Expenses   should  be  paid 

Testator  de«  out  of  his  Personal  Estate;  but,  in  case  it  should  b6 

tates  to  A,  for  insufficient,  then  he  gave  his  Estates,  called  Bromley 

Life,  Remain-  and  Bluchenstone,  to  certain  Trustees,  for  500  years 

der  to^.  in  Fee.  ^^^^  ^j^^  ^      ^^  Yi\s  decease,  in  Trust  to  raise  such 

And  he  gave  a  -^                             ' 

Legacy  to  C,  Sums  of  Money  as  the  Product  of  his  Personal  Estate 

to  ^  paid  to  her  ^^^t  be  deficient  in  dischaipng  of  all  his  just  Debts 

months  after  *^^  ^^  Legacies  given  by  his  Will,  and,  thereby,  satisfy 

^.*8 death:  and  and  discharge  all  such  parts  of  his  just  Debts  and 

E^stotT^^he  ^g^c^^s,  as  the  Product  of  his  Personal  Estate  should 

Legacy;  and  be  deficient  in  satisfying  and  discharging:  and,  subject 

appointed  il.his  to  the  said  term,  the  Testator  devised  his  Estates,  called 

died  in  a}%  life-  R'"'^^^^  *^d  Bluckenstone,  to  his  Wife,  for  her  life,  and, 

time :  held  that  after  her  decease,  to  his  Nephew,  the  Defendant  Georgt 

tot  w7  ^^  ^^^'  ^  ^®^  •  ^^  ^^  Aen^eA  his  Estate  in  the  Parish 
'    y^               r^      ^of  King* 8  Caple,  after  the  decease  of  his  Wife,  to  his 

^       rr-a^t^^  x^     ^^  ^^.j  Nephew  in  Fee,  subject  to  the  payment  of  two 


4  ^  c  f^ 


Annuities  of  60/.  each,  to  his  Nieces  Helena  and  Sarah 
Terry;  and  the  Testator  also  gave,  to  them,  1,000 ^  a 
piece,  to  be  paid,  unto  them,  by  their  Brother,  George 
Terry,  within  12  months  after  the  decease  of  his  said 
Wife;  and  he  charged  all  his  Estates  with  the  pay- 
ment of  those  Legacies,  and  appointed  his  Wife  his 
Executrix. 

The  Testator  died  in  1806.    In  1809,  Helena  Terry 
married  S.  Sparhes.    In  1810  she  died,  and  her  Huft- 
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band  became  her  Administrator,  and  afterwards  as- 
signed the  Legacy  of  1,000/.  given  to  his  Wife,  to  Per- 
sons imder  whom  the  Plaintiffs  claimed.  Mrs.  Roberts, 
the  Testator's  Widow,  died  in  1827,  whereupon  Oeo. 
Terry  entered,  under  the  Will,  into  possession  of  the 
Testator's  Real  Estata. 


«M 


1831. 


V 

Pools 
Tbrry. 


The  Bill  was  filed  to  have  the  Legacy  of  1,000  2., 
given  to  Helena  SparkeSf  raised  and  paid  out  of  those 
Estates. 


The  Defendant  Terry,  by  his  Answer,  said  that  he 
had  been  advised  that  the  Legacy  having  been  charged 
on  the  Testator's  Real  Estates,  and  not  having  been 
made  payable  until  12  months  after  the  death  of  his 
Widow,  and  Helena  Sparkee  having  died  long  before 
the  Widow,  such  Legacy  lapsed  and  sunk  into  the  Tes- 
tator's Real  Estates. 


The  SoUciior-^eneral,  Mn  Treslove  and  Mr  Whit- 
marsh,  for  the  Plaintiff^  cited  Ernes  v.  Hancock  {a); 
Dawson  v.  Killet  (ft). 

Sir  Edward  Sugden  and  Mr.  Abbott,  for  the  Defend- 
ant, cited  HaU  v«  Terry  (c). 

The  Vice-Chancellor: 

The  Testator  has  used  words  sufficient  to  comprehend 
all  his  Legacies  in  the  Trusts  of  the  term  of  600  years : 
but  I  apprehend  that  he  did  not  intend  that  the  two 
Legacies  of  1,000  Z.  should  in  any  event,  be  pa'.d  out 
of  his '  Personal  Estate.      He  has  directed  those  two 


(a)  2  Atk.  507.      (6)  1  Bro.  C.  C«  1 19.      if)  1  Atk.  503. 
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POOLB 

Terrt. 


Legacies  to  be  paid  by  his  Nephew,  George  Terry.  Th* 
payment  of  them,  was  a  condition  annexed  to  the  bene* 
fits  which  the  Nephew  was  to  take  under  the  Will,  and 
the  intention  of  the  Testator  was  that  those  Legacies 
should  not  be  paid  until  his  Nephew  came  into  possefr- 
si(m  of  the  Estates,  and  had  the  means  of  paying  them: 
and,  consequently,  the  payment  was  postponed,  on 
account  of  the  circumstances  of  the  Estate,  and  the 
Legacies  vested  on  the  death  of  the  Testaton 

This  Case  falls  within  the  principle  of  Lowiher  t. 
Condan(d)  and  the  Cases  of  that  Class. 


am 


1831: 
7th.  8th  &  9th  LLOrD  1^.  LORD  TRIMLESTOWN. 

March. 

r    •  jf-^-         -l-N  1792,  Nicholas  late  Lord  Tritnlestoum,  the  Father 
juTtSutction*  ' 

of  the  Defendant   Thomas  Lord  Trimlestoum,  was  the 

If  aPartv  claims,  absolute  Owner,  of  both  Real  and  Personal  Property  in 

missioners  ap-  '  -^^^^*>  *^®  whole  of  which  was,  either  in  that  or  the 

pointed  under     following  year,  seized  and  confiscated  by  the  JFrench 

the  Conventions  Revolutionary  Government.   The  late  Lord  TWmZes^wn, 

formdemnifying  .  *.    ,     ,^       ,     .  .       1    ^ 

British  Subjects  ^^  consequence  of  the  Revolution,  quitted  France  and 

for  the  confisca-  ^ent  to  reside  in  Ireland.  In  1797  he  married  the 
pertv  by  the  '  Plaintiff,  Lady  Trimlestoum.  In  1806  he  made  a  Will, 
French  Revolu-   by  which  he  gave  all  his  Property  in  France,  of  what* 

tionary  Govern-  ^^^^  description,  to  his  Son,  the  Defendant  Thomas  Lord 

ment,  m  a  cha-  v-     it  • 

racter  which  he  'TrimkstotDn,  his  Heirs,  Executors  and  Administrators^ 

really  sustains, 

and  an  Award  is  made  to  him  in  that  character,  this  Court  has  no  Juris- 
diction to  interfere,  at  the  Suit  of  a  Party  claiming  to  have  a  better 
Title  to  ^  Compensation. 

{d)  2  Atk,  1^7-  ' 
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tad  made  him  hig  Residuary  Legatee  and  Executor.  1831. 

The  late  Lord  IVimlestown  made  another  Will  in  1812, 

and  thereby,  after  revoking  all  former  Wills,  gave,  all 

his  Personal  Estate,  to  the  Plaintiff,  Lady  Trindestown, 

and  appointed  John  O'Shee  and  Henry  EuMtace  his  «,    mlestowx. 

Executors.    He  died  in  April  1818,  and  his  Will  was 

proved  by  Eustace;  but  the  present  Lord  IHmlestown, 

instituted  a  Suit  to  have  the  Plx>bate  recalled,  on  the 

ground  that  the  Will  had  been  fraudulently  obtained ; 

and,  on  the  Trial  of  an  Issue,  divisamt  vel  non,  directed 

by  the  Court  of  Chancery  in  Ireland,  the  Jury  found 

against  the  Will. .  JEustace  afterwards  died,  and,  there 

being  no  Personal  Representative  of  the  Testator,  Ad«- 

ministration  Jo£  his  Effiscts  pendente  lite,  was  granted,  by 

the  Court  of  Prerogative  in  Ireland,  to  the  Defendant 

Hochfart*. 

In  1818,  the  Defendant  Lord  TrinUestoum  having 
petitioned  the  French  Government,  as  SeulHeritier  of  his 
late  Father,  was  restored^  in  that  character,  to  a  sm^l 
piece  of  Land,  which  was  the  only  portion  of  the 
Estates  in  France  that  remained  unsold :  his  Lordship 
also  claimed,  before  the  Commissioners  appointed  under 
the  Treaties  and  Conventions  made,  in  1814  and  1816, 
between  the  British  and  French  Governments  (a),  to  be 
compensated  for  the  Losses  sustained  by  his  late  Father, 
by  the  confiscation  of  the  rest  of  his  Property,  both 
.Real  and  Personal.  Lady  Trhnlestoum  (who,  after  the 
Testator's  death;  married  the  Plaintiff  X/oyc/,)  having 
heard  of  the  Claim,  a  Letter,  dated  the  3d  of  July  1820, 

{a)  These  Treaties  and  Conventions,  and  the  Act  of  Par- 
liament 59  Geo.  3,  c.  31,  relating  to  them,  will  be  found  in 
the  Reports  of  Hill  v.  Reardon,  Jacob,  84 ;  22  Sim.  &  Stu.  431 ; 
and  3  Russ.  6o8« 
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1831.         (but  which  was  four  or  five  years  after  the  time 

by  the  Convention  of  the  20th  November  1816,  for 
bringing  forward  Claims  before  the  Commissioners,) 
Lord         ^''**'  ^^  ^®'  direction,  written,  by  Mr.  Mundell,  her 
Trimlsstowk.  ^^^^f  ^  ^^  Commissioners,  stating  that  she  was  en** 

titled  to  the  whole  of  the  Testator's  Personal  Property, 
under  the  Will  of  1812,  and  requesting  that  no  Money 
might  be  paid^  to  the  Defendant  Lord  TrimleBtowHf  in 
respect  of  his  Claim:  and  Mundell,  at  an  interview 
which  he  had  with  Mr.  Mackenzie,  one  of  the  Commis* 
sioners,  was  told  that  Lord  IHmleHaum's  Claim  had 
been  rejected  for  the  present,  but  that  it  was  possiUe 
that  the  Commissioners  might  reconsider  it,  and,  if  they 
did,  that  his  Letter  should  be  attended  to.  Ihe  Com* 
missioners,  however,  without  giving  Notice  to  Lady 
Trimlestawn,  or  her  Agent,  afterwards  made  an  Award, 
by  which,  after  finding  that  the  unsold  portion  of  the 
Estates  had  been  restored,  by  the  French  Gbvemment^ 
to  the  Defendant  Lord  Trimlestawn,  as  Seul  Heritier  of 
his  Father,  resolved  that  the  Defendant,  as  the  recog^ 
nised  Son  and  sole  Heir  of  his  Father,  by  the  French 
Gt>vemmenty  was  entitled,  under  the  Convention  of  the 
20th  of  November  1816,  to  certain  Sums,  being  the 
values  of  the  Estates  that  had  been  confiscated,  and 
amounting,  together,  to  13,023  Francs  and  31  Centimes, 
and  to  Interest  thereon,  at  Four  per  Cent,  from  the  9th 
of  October  1793  (the  date  of  the  Decree  of  Sequester 
of  British  Property)  up  to  the  22d  of  March  1816, 
amounting,  with  the  Prindpal,  to  247,193  Francs  and 
20  Centimes,  which,  calculated  at  the  rate  prescribed 
by  the  Fourth  Article  of  the  Convention,  would  produce 
an  annual  Rente  of  16,126  Francs,  and  which  they 
accordingly  awarded  to  hinu  The  Commissioners  also 
found  that  the  Defendant  Lord  Trimlestoum,  as  the  Sam 
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t»d  Hnr  of  his  iate  Father^  was  entitled,  under  the  same  1 831 . 

Convention,  to  the  Sum  therein  mentioned,  arising  from 

the  Sale  of  moveable  Property  belonging  to  his  late 

Father,  and  to  Interest  thereon  during  the  time  before*  j;^^,^ 

mentioned :  and  that  the  Defendant,  a%  such  Son  and  TaiMLBSTOwif. 

Heir  as  afaresaidj  was  also  entitled  to  another  Sum 

leceived  by  the  French  Authorities,  arising  from  Rents> 

and  Interest  due  on  certain  Monies  owing  to  his  late 

Father,  the  Amount  of  which  Sums^  calculated  at  the 

rate  before-mentioned,  would  produce  an  annual  Rente 

of  9,071  Francs,  which  they  accordingly  awarded  to  the 

Defendant,  as  such  San  and  Hmr  of  his  late  Fathen 

Afterwards  Lord  Trimlestown  received  66  per  Cent,  upon 

the  Sums  so  awarded  to  him,  for  which  he  had  previously 

signed  four  printed  Receipts,  which  had  been  delivered, 

in  blank,  to  his  Agent,  by  Oeorge  Sain,  a  Clerk  to  the 

Commissioners,  and  who,  upon  their  being  returned, 

with  Lord  Trimlestowns  Signature,  filled  them  up,  and^ 

1>y  mistake,  described  his  Lordship  as  the  JExectHar  of  his 

late  Father,  instead  of  as  his  Heir,  as  he  was  described 

in  the  Award. 

The  Bill  was  filed  in  August  1822,  by  Lhyd  and 
Lady  Trimlestown  his  Wife,  against  Lord  Trimlestamn^ 
the  Commissioners  for  carrying  the  Treaties  and  Con- 
ventions into  effect.  Count  D^ Alton  and  Rosalie  his 
Wife,  (who  was  the  Sister  of  the  Defendant  Lord 
Trimlestown,)  and  Rochfort,  the  Administrator  jp^Tiden^tf 
Kte  of  the  late  Lord  Trimlestown,  claiming  the  Sums 
that  had  been  awarded  as  a  Compensation  for  the  Rents 
and  Profits  and  other  Personal  Property,  as  part  of  the 
Personal  Estate  of  the  late  Lord  Trimlestown,  and 
alleging  that,  as  the  Plaintiff,  Lady  Trimlestown,  as 
the  Widow  and  Residuary  Legatee  of  the  late  Lord, 
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1831.       X  would,  according  to  the  Law  of  France,  have  been  en^ 
titled  to  a  large  Share  of,  or  Interest  in  the  Real 
Estates,  if  the  same  had  remained  in  his  possession  at 
rl'  lus  death,  so  she  was  then  entitled  to  a  similar  Share 

Trimlbstowk.  ^^^  Interest  in  the  Money  that  had  been  awarded  as 

a  Compensation  for  the  loss  of  those  Estates :  that,  by 
the  Laws  of  France,  the  Estates  would,  upon  the  late 
Lord's  death,  have  been  divisible  between  his  two 
Children,  equally,  subject  to  his  Widow's  Interest 
therein,  and  that  therefore  Countess  jy Alton  claimed 
some  interest  in  the  Sums  awarded.  The  Bill  prayed 
that  Lady  Trimlestown^B  Right  and  Interest,  as  the 
Widow  and  Residuary  Legatee  of  the  late  Lord  TriamleB- 
town,  in  the  Sums  awarded,  might  be  ascertained,  and 
that  those  Sums  might  be  secured  by  the  Court ;  and 
that  Lord  Trvndeitcwn  might  be  decreed  to  pay,  to  the 
Plaintiffs,  so  much  of  the  Sums  awarded  which  he  had 
received,  as  should  appear  to  belong  to  the  Personal 
Estate  of  the  late  Lord,  and  that  so  much  of  the  Sums 
as  were  unreceived,  might  be  applied,  under  the  directions 
of  the  Court,  according  to  the  Rights  of  the  Persons  in- 
terested therein,  and  that  the  Plaintifis  might  be  paid  so 
much  thereof  as.  should  appear  to  belong  to  them ;  and 
that  the  Commissioners  might  be  restrained  from  paying 
ortransfering,  to  Lord  7Wm&9^otcm,  any  further  Sum,  and 
that  he  might  be  restrained  from  selling  or  transfering 
any  of  the  Sums  that  had  been  already  awarded  to  him. 

Lord  Trimlestowny  by  his  Answer,  represented  that 
he  had  claimed,  before  the  Commissioners,  to  be  com- 
pensated for  the  loss  of  his  late  Father's  immoveable  as 
well  as  moveable  Property,  as  Denisee  and  Legatee^  of 
all  his  late  Father's  Property  in  France,  under  the  Will 
of  1805,  and  also,  as  Seul  Heritier  of  his  late  Father; 
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luid  that,  as  such  Devisee  and  Legatee,  he  had  also  1831. 

made  a  Claim  in  respect  of  a  Debt  due,  to  his  late 
Father,  from  the  Count  Desclignac,  but  which  Claim 
had  not  been  finally  heard  and  determined.    He  sub*  Lord 

mitted  that,  either  under  the  Will  of  1805,  which  he  Trimlestowit. 
considered  as  his  Father's  last  Will,  (the  Will  of  1812 
having  been  found,  on  the  Trial  of  the  Issue,  not  to  be 
such  last  Will,)  or  as  Seul  Heritier  of  his  Father,  he  was 
absolutely  entitled  to  the  Sums  that  had  been  awarded 
to  him :  that  he  was  advised  that,  by  the  Laws  of 
France  subsisting  at  the  time  of  the  seisure  and  confis- 
cation of  his  Father's  Property,  Countess  Jy Alien 
would  not  have  been  entitled,  upon  his  Father's  death, 
to  any  Share  or  Interest  in  his  Property,  but  that  he, 
the  Defendant,  would  have  been  entitled,  to  the  whole, 
as  his  Father's  Seul  Heritier. 

Count  and  Countess  D* Alton  submitted  that  the 
Compensation-monies  should  have  been  awarded,  and 
should  go  in  the  same  manner  as  the  Real  and  Personal 
Estate  of  the  late  Lord  would  have  gone,  if  he  had  been 
seised  and  possessed  thereof  at  his  death,  according  to 
the  Laws  of  France :  and  that  the  same  would,  acqord* 
ing  to  such  Laws,  have  been  divisible  amongst  his  two 
Children,  subject  to  some  Share  or  Interest  therein  to 
his  Widow ;  and  that  he  had  no  power  to  affect  the 
same  by  his  Will. 

Witnesses  were  examined  by  the  Plaintifis  and  by 
the  Defendant  Lord  Trimlestovmf  to  prove  respectively 
the  Wills  of  1812  and  1805 ;  but  there  was  no  Evidence 
as  to  what  the  French  Law  was  in  any  respect. 

The  portion  of  the  Rentes  awarded  to  Lord  TrimleS' 
town,  which  had  not  beeii  transferred  to  him,  had  been 
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1831.  sold,  and  the  Proceeds  were  paid  into  Court,  nnder 

Orders  made  in  the  Cause,  in  April  1826  and  March 
1827,  the  latter  of  which  Orders  was  obtained  by  the 
Conunissioners  themselTcs. 


Lloyd 

r. 

Lord 

TaiMLSsToirx. 


Mr.  Pepys  and  Mr.  Beames^  for  the  Plaintiffs : 

Lady  Trimtestown  is,  at  all  events,  entitled,  under  the 
Will  of  1812,  to  that  part  of  the  Compensation  which 
has  been  awarded  in  respect  of  the  Peraooal  Property. 
There  was  a  Will  of  1805,  which  gave  the  Property  t^ 
Lord  TfimUstaum. 

[The  Vvoe-'Chancelbr :— The  Will  of  1812,  so  far  as  it 
relates  to  the  Real  Estates,  has  been  found,  upon  the 
Trial  of  an  Issue,  not  to  be  the  last  Will  c^  the  late  Lord 
Trimlestaton,  and  the  right  to  administer  his  Personal 
Estate,  is  still  contested :  how  can  I  declare  the  rights  of 
the  Parties  until  I  know  which  Will  is  to  be  established  ? 
As  the  Case  has  been  opened,  I  may  decide  against  the 
Plaintiffs,  but  I  cannot  decide  in  their  faTOur.] 

Lord  Trimlestoum  claimed,  before  the  Commissicmers, 
in  a  character  that  did  not  belong  to  him.  He  states  in 
his  Answer,  that  he  claimed  as  Devisee  and  L^atee 
under  the  Will  of  1805,  and  as  Seul  Heritier  to  his  late 
Father.  The  Sums  were  awarded  to  him,  by  the  latter 
description.  The  term,  **  Seul  Heritier/*  means  the  Person 
who  is  entitled  by  succession.  The  Receipts  were 
given,  by  Lord  Trimlesiown,  as  the  Executor  of  his 
Father.  We  have  proved  the  Will  of  1812,  per  tester. 
That  Will  revoked  tiie  prior  one.  There  can  be  no 
doubt  that  the  Court  has  Jurisdiction  in  this  Case.  Hill 
T«  Heardmijb)}  Hachett  v.  Pottle {c).     Those  Gases 

{b)  Jac.  84.  (c)  Madd.  &  Geld.  4* 
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av&  precisely  in  point    At  all  events,  the  Ccmrt  will         1831. 
secare  the  Property  pending  the  Suit  in  the  Ecclesiasti-     *        "        ' 
cal  Court,  Atkiman  v.  Hemkawid);   and,  when  that        ^^''^ 
Suit  is  decided,  it  will  hare  a  right  to  adjudicate  upon  j* 

the  rights  of  the  Claimants.  Teimlbstowk. 

Mr.  Knight  and  Mr.  GirdlesUmef  Jun.  for  the  De- 
fendants, Count  and  Countess  D* Alton : 

Lord  Tripdeftaum  has  been  guilty  of  a  Fraud,  accord- 
ing to  the  acceptation  in  which  that  term  was  used  by 
Lord  JEldcn  in  HiU  v.  Reardan^  The  Fund  has  been 
paid  into  Court  in  a  Suit  to  which  Count  and  Countess 
j(y Alton  have  been  made  Defendants ;  and  the  Court 
will  not  part  with  it,  without  deciding  upon  the  Rights 
of  all  Parties,  notwithstanding  it  has  to  decide  between 
two  Defendants. 

The  SoKeitor-geHeral,  Sir  jE.  Svgden  and  Mr.  B^  Parry, 
for  the  Defendant  Lord  Trimlestoum : 

The  Court  has  no  power  to  enter  into  a  discussion 
between  Co-defendants,  in  a  Case  like  the  present. 
Countess  D' Alton  cannot  be  heard,  in  this  Suit,  against 
our  Claim.  This  is  not  the  Case  of  an  Interpleading 
BilL  No  Evidence  can  be  given,  as  between  Co- 
defendants.  If  Countess  D' Alton  has  any  right,  she 
must  establish  it  by  a  Bill  of  her  own. 

The  Rights  in  dispute  are  the  creation  of  the  Treaties 
and  Conventions,  and,  unless  the  Parties  can  bring  them- 
selves within  the  terms  of  those  Treaties  and  Conven- 
tions, they  can  have  no  Claim  at  all.  The  Droit  dCAttr- 
baine,  which  was  in  existence. at  the  time,  prohibtted 
Foreigners  fiom  inheriting ;  and,  therefore,  not  one  of  the 

(rf)  2  V.  &  B  85. 
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Parties  could  have  claimed  a  Shilling  of  the  Property^ 
except  under  the  Treaties  and  Conventions  and  the  Act 
of  Parliament*  No  one  has  any  right  to  the  Property 
according  to  the  ancient  Laws  of  France,  Tliis  singnlar 
circumstance  occurred  in  Hill  v.  Reardon :  the  Com- 
missioners were  made  Defendants  to  the  Suit,  and,  in 
their  Answer,  they  said  that  they  did  not  know  who 
was  entitled,  to  the  Property  («);  but  still  the  Court 
was  of  opinion  that  its  Jurisdiction  was  excluded,  and 
the  Bill  was  disnnssed.  Sir  John  Leach,  V.  C,  when 
the  Case  waff  before  him,  stopped  the  Argument  on  the 
merits,  and  desired  the  Counsel  to  confine  themselves  to 
the  Question  of  Jurisdiction  only;  and,  his  Hon&r,  says, 
in  his  Judgment,  th^t  the  Title  to  relief  was  whdly 
derived  from  the  Conventions  and  Act  of  Parliament, 
and  was  to  be  obtained  only  through  those  Conventions, 
and  according  to  the  Provisions  of  the  Act  of  Parlia- 
m6nt(/).  What  makes  HiU  v.  Reardon  so  great  an 
Authority,  is  that  Lord  Eldan  criticised  the  Judgment 
of  Sir  John  Leach ;  but  his  Lordship  finally  affirmed  it, 
notwithstanding  the  Commissioners  said  that  they  did 
not  know  who  was  entitled  to  the  Property.  Here  the 
time  for  bringing  forward  Claims  before  the  CommiflH 
sioners,  had  expired  several  years  before  any  Claim  was 
made  by  Lady  Trimlestaum ;  and,  if  Lord  Trimlestown 
had  not  gone  in,  she  could  not  have  obtained  a  Shilling 
of  the  Compensation ;  and,  consequentiy,  she  is  claim- 
ing under  Lord  Tritnlestaum,  at  the  same  time  that  she 
is  claiming  adversely  to  him.  The  Act  of  Parliament 
refers  only  to  Claims  that  had  been  already  made :  it 
enlluged  no  rights. .  The  15th  Section  of  the  Act  shows 
that  the  Parties  must  go  in  and  claim  within  the  time 
prescribed;  and.  that  a  Party  who  has  not  done  so 


(e)  See  2  Rum.  619. 


(/)  See  2  Sim.  &  Sta.  438. 
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cannot  go  befi>re  any  other  tribunal.    Lord  Ihrimle$ioion  i88^« 

claimed  in  the  ch^ucacter  of  Son  and  Heir  to  hig  Father, 
and  the  Awaid  inras  made,  to  binaiy  in  that  character; 
and  it  was  not  till  after  be  had  received  several  Instal-  Lord 
iDQjents  of  the  Sum  amrd^d,  that  any  Claim  was  made  T|iuii,MTOvir^ 
by  the  present  Plaintiffs.  If  Lord  TrindesUnim  had  not 
fiUed  the  charftcter  in  which  he  claimed,  but  had  been 
a  mere  strfuoger  .to  the  late  Lord,  still  Lady  Trimkstoium 
wo^d  not  have  been  entitled  to  any  pprtion  of  the  Sum 
awarded  to  l^m*  He  woul4  have  got  a  benefit,  but 
she  would  hfiye  lost  nothing ;  for  her  right  to  the  Pro- 
perty ceased,  w^iien  the  tixpe  for  clainiag  i^  eifph^. 
liord  TrinUaiaum  claim^,*  and  the  AdjudiciitiQn  was 
made  to  biiU;  in  a  charf^st^r  which  be  alone  filled: 
whether  be  waif  c^ti^ed,  in  that  chvact^,  by  the  Laipr 
^of  France^  is  ii^material..  AH  other  ^sjrties  have  lost 
their  Rights,  heci^use  they  did  jpot  come  ^l  in  time. 
Lord  Trin^etttawn  wa^  described,  in  the  ^eceipt^,  as 
the  Executor  of  his  Faitibar^  by  mistake.  Those  Ro* 
ceipts  were  signed,  by  hi^  Lordship,  in  bh^i^,  and  .were, 
afterwards,  filled  up  by  the  Clerk.  We  tn^^that,  nfter 
the  P^cisiofi  in  Hill  v.  RegrdUnif  ibis  3iU  ^fjiji  ,be  disr 
missed  ^th  Cof  t^. 

Mr.  Pqfys,  in  Reply : 

The  nUe  of  Lady  Tri^est^^n  to  the  jPecsond 
Estate  of  the  late  Lord  Trind&fUnon,  is  e^t%b}i^ed  fcgr 
the  Will  of  1812.  His  Lordship  was  domiciled  in 
Jrelandf  and  died  there;  consequently,  the  J^aw  of 
Ireland  regulate  the  distribution  of  his  Pensonf^  Estate, 
wheieyer  it  may  be.  It  is  clear,  by  the  Award^  thcit 
j)art  of  the  Property  confiscated,  was  Personid  Pro- 
perty. It  was  the  intentipp  of  the  Governments  qt 
France  and  England^  in  xnaking  these  Treaties  and 

Vol.  IV,  X 
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18^.  Conventioiis,  not  to  give  to  the  Heir  what  belonged  to 

the  Executor,  but  to  restore  the  Property  to  the  'Psitj 
who  would  have  been  entitled  to  it,  if  the  Confiscation 
y  ^'  had  not  taken  place.    It  was  never  intended  to  allow 

TaiMLBftTowN.  ^  Comnussioners  to  give,  capriciously,  to  the  Heir, 

what  bekmged  to  the  Executor.  Lord  Trimkstown 
admits  that  he  claimed,  in  respect  of  the  moveable 
Property,  as  Devisee  and  Legatee  under  the  Will  of 
1805,  and  as  SeulHeritur  of  his  late  Father.  ''  Heritier  " 
means  successor :  it  means  hares  foetus,  as  well  as  hares 
natus.  Lord  Trimkstoum  was  Residuary  Legatee  undo* 
the  Will  of  1806 ;  and,  therefore,  he  filled  the  character 
of  Seul  Heritier  under  that  WilL  It  appears,  too,  by 
the  conversation  which  Mr.  Munddl  had  with  Mr.  Mac- 
kensAsy  that-  the  Commissioners  had  before  them,  a 
Claim'  under  a  Will :  and  the  Receipts  are  Evidence  of 
the  ground  upon  which  the  Commissioners  proceeded  in 
making  their  Award.  The  introducing  the  word  **  Ex- 
ecutor," was  the  act  of  the  Commissioners :  the  Cl^ 
could  not  have  inserted  that  word,  as  a  matter  of  course. 
If  Lord  Trimlestoum  had  claimed  the  Property,  as  Ex- 
ecutor, under  an  Act  of  Parliament,  this  Court  would 
have  fixed  a  Trust  upon  him.  But,  in  whatever  diarac- 
t^  he  claimed,  he  suppressed  the  Will  of  1812 ;  and  no 
Title  can  be  good,  which  is  founded  on  a  misrepresenta- 
tion of  Right;  but  this  Court  will  declare  him  to  be  a 
Trustee  for  the  Parties  really  entitled* 

It  was  said  that  the  Plaintiff  did  npt  claim  within  the 
f  time  limited  by  the  Conventions*  If  no  Claim  had  been 
made,  and  the  Plaintiff  had  claimed  against  the  Fund, 
she  would  have  been  too  late :  but  a  Claim  having  been 
made  against  the  Fund,  it  is  immat^ial  at  what  time 
ahe  bibu^  forwatd  her  Claim*    The  Act  of  ParliMkent 

IS 


CASES  IN   CHANG EJIY.  9a7 

draws  a  distindaofi  between  Claims  against  the  Pand,         itsi. 
and  against  a  portion  of  the  Fund  set  apart  for  any  one    ""       ' 
of  the  Chimants.     When  the  Contest  is  between  the        '^^^^ 
Fund  and  the  Claimant,  the  Appeal  is  to  the  Privy  ^' 

ConincQ.  If  once  the  Claim  is  allowed,  then  the  Court  4p  ^^  .  i 
•of  Chancery  is  to  decide  who  is  entitled  to  the  Sum 
awarded.  Here  the  Claim^  as  against  the  Fund,  has 
'been  established ;  and  the  Question  now  is,  whether  it 
is  good  for  the  benefit  of  Lord  Trimlestomnf  or  of  an- 
other Party.  Lord  Eldon,  from  the  beginning  to  the 
end  of  the  Case  of  Hill  y.  jReordon,  maintained  that 
this  Court  has  Jurisdiction  to  decide  whether  the  Fund 
was  affected  by  a  Trust  It  is  the  Law  of  the  Land 
that  a  Perscm  cannot  hold  Property  which  he  has 
obtained  under  a  character  that  did  not  belong  to  him. 
The  ComfnissioneiB  had  no  right  to  decide,  as  to  this 
Property,  pending  the  dispute  as  to  the  Probate.  If 
-tiiat  ikct  had  been  brought  before  them,  they  could  not, 
under  the  15th  Section  of  the  Act,  have  awarded  the 
Property  to  either  Party.  The  Act  of  Pailiament  did 
not  mean  that  the  Award  of  the  Commissioners  should 
be  conclusiTe ;  but  that,  where  there  was  any  difficulty, 
this  Court  should  decide  who  was  entitled.  If  the 
Conmiissioners  award  the  Fund  to  one  or  other  of  the 
Claimants,  that  does  not  prevent  the  assertion  of  Title : 
for,  if  they  award  it  to  die  wroi^  Person,  it  cannot  be  sup- 
posed that  he  is  to  hold  it  If  the  compensation  had  been 
paid  to  an  Administrator,  on  the  supposition  that  the 
Party,  whose  Property  had  been  confiscated,  had  died 
Intestate,  and  it  afterwaids^  appeared  that  he  made  ^ 
Will,  which  has  been  proved-  by  the  Executor,.  jcouU 
tiie  Admintstratbr  hdld  th^  Pro^rty i  agaku^'  the  Ex- 
ecutor? It  is  no  new  Giant:  it  is  restitution.  The 
fight  existed  throug^ut  :the  whofe  Revdution,  but  the 
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l8st.  remedy  did  noi  exkt      In  Haeketi  ▼.  Pattley  PaiOt 

had  got  the  Award;  bnt  &e  Viat-CIumodbr  decidedl 
that,  though  he  had  got  Ae  Award,  he  was  not  eolitleil 
to  the  benefit  of  it 


IfliOYp 
LORP 

TiaicusTOWii. 


[The  Vie^ChtmceUar  :—Aa  I  vnderstand  die  Oaae, 
Fatik  was  a  IVastee  on  the  feoe  of  the  transacfiaar 
though  he  was  die  legal  Owner,  yet  Mrs.  PaiUe  was 
to  have  the  haiefieial  Ownership.} 


Itis  quite  clei^r  tliat  flocAdJtt  clafaied  adveisely,  msd 
defended  the  Suit  adversely.  The  Gonuniasioners  con- 
4Hdered  him  as  the  Owner  of  the  Fund,  and  awarded  it 
to  liim :  if  the  Award  of  the  GoumissiGnera  was  final, 
no  one  elaa  could  lutve  rJaimfid  it.  In  Hitt  vw  Meardim, 
Lord  BUm  saya:  <<  it  strikes  me,  tuiJ'Cg).  There  the 
Jurisdiction  of  the  Court  was  asserted  in  a  Case  in- 
finitely  stronger  than  the  present.  There  was  no  mis- 
Teptesentation  of  character,  but  it  was  a  dear  adTerae 
Title.  Here  these  is  no  adTerae  Titles  It  is  true  that 
Lord  JEkUm  reiiised  the  Motion;  but  he  did  not  enter- 
tain any  doubt  about  the  JuriscHetion  of  the  Court  to 
^rant  the  Injnnotion,  if  the  £Eicta  of  the  Case  had  justi- 
fied it  Sir  Join  Lmeh,  when  the  Cause  came  before 
him  in  18M,  dismissed  the  Bill  upon  the  question  of 
Jurisdiction ;  but  that  Decision  was  clearly  inc<Hisi8tent 
widx  the  opinion  expressed,  by  Lbrd  JEtdon^  in  1831. 
When  the  Appeal  fixmi  that  Decioion  was  heard.  Lord 
Eldon  said:  "  Suppose  the  Pdnon  entitled  to  the  move- 
able Property  being  dead,  his  Executor  had  gotten  a 
.  Qaim  aUowed,  could  it  be  contended  that  this  Court 
would  not  compd  the  Executor  to  do  his  4uty,.a4d 

• 
(g)  See.  Jhcobi  89. 
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wonld  Qot  adolmiBter  the  Fund  teoov^g  to  the  Equities  1 831 . 

•HnrTiing  upon  it  ?    If  tiie  JPreaek  Qovemment  had  paid 

IMyOOO  Francs  to  B.,  as  entitted  «nder  the  VfillotA^f 

and  it  tamed  out  that  C^2>.  was  the  Person  actually         ixmo 

entitled  under  that  Will,  could  it  be  said  that  the  Jurist  TanitssTOw^ 

diction  of  this  Court  Was  excluded  in  sudi  a  Ca8e'^(i&). 

There  is  no  difference^  in  pTittciple,  between  the  Case 

pot  by  Lord  JEZdem,  and  the  present  Case.    His  Loid- 

ship  then  goes  on  to  say  that,  if  there  existed  the 

character  of  Trustee  and  Cestui  qme  Trust,  he  should 

have  no  doubt  of  the  Juxisdiotion,  and  that  the  Con* 

▼entions  and  Act  of  Parliament  do  not  shut  out  Equities. 

Here  file  character  of  Trastee  and  Ceshd  que  Trust  does 

exist.     The  Cdmpoisation  tor  the  Personal  IVoperty, 

was  obtained,  by  Lord  TtimleBtcwn,  in  a  character  that 

did  not  belong  to  him.     The  ground  of  Lord  Ekkm^s 

Decision  in  Hill  y.  Reardon^  was  that  the  Claim  ef 

Dmoereus  and  Reardcn  was  entirely  adverse,  and  not  one 

in  respect  of  whicii  they  could  be  deemed  to  be  affected 

witti  Equities  in  favour  of  the  Plaintiff. 

The  Vick*Chakcellor  : 

When  ^  Case  was  first  opened,  I  certainly  under- 
stood that  Lord  Trimlestaum  <had  claibaed^  before  the 
CommissioneTB,  in  the  character  of  Executor  of  his  late 
Father;  and,  if  he  had  claimed  in  that  cbaracter,  what- 
ever he  took  as  Executor,  must  have  been  held  by  him, 
not  for  his  own  personal  benefit,  but  for  the  benefit  of 
those  to  Vfhom  it  was  his  duty,  as  Executor,  to  hand  over 
the  clear  Residue  of  his  late  Father's  Personal  Estate. 
Bilt  it  is  clear  that  Lord  Trinile^tmon  did  not  claim  as 

Execator  of  his  kte  Father :   for,  although  there  is  a 
•  ■ 

(h)  See  2  Ru88. 629. 
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1831.         passagei  in  the  Answer,  in  which  he  states  the  sub- 
stance of  the  Will  of  1806,  whereby  he  was  made  Eib- 
cutor,  and  e  subsequent  passage,  in  which  he  represents 
jT  that  he  made  this  claim  as  Devisee  and  L^atee  ander 

Trimlbstowk,  ^  ^^^  ^^  1806,  and  as  Seul  SerUier,  yet  it  appears, 

from  the  Evidence  in  the  Cause,  that  he  did  not  claim 
by  virtue  of  the  Will  of  1806,  but  that  he  xested  his  Qaim, 
solely,  upon  the  ground  of  his  being  Son  and  S^  Herir 
Her  of  his  Father,  in  the  sense  in  which  that  expression 
was  supposed  by  the  Commissioners  to  bear.  It  is  dear 
that  the  Commissioners  (whether  rightly  or  wrongly,) 
did  award  the  CompensatioD  to  him  in  respect  of  the 
moveable  Property,  because  he  sustained,  in  the  view 
of  the  French  Law,  a6  they  supposed,  the  character  of 
of  Seul  Heriiier,  of  his  late  Father;  and,  throughout  the 
Documents,  there  is  no  allusion  whatever  to  the  Claim 
having  been  made  in  any  other  form«  The  Comnns* 
sioners  may  have  misunderstood  the  E)renoh  Law ;  but 
there  is  not  a  particle  of  Evidence  to  Show  what  the 
French  Law  is;  and  therefore^  I  am  not  ajt  hbeity  to  say 
that  the  Commissioners  have  done  wrong. 

I  admit  that,  if  the  Claim  had  been  made  by  Lord 
JVimlestaum  as  Executor,  an  Equity  would  attadh ;  and 
so,  if  he  had  been  guilty  of  any  Fraud  in  obtaining  the 
Commissioners'  Award,  an  Equity  would  have  attached ; 
but  there  is  no  Evidence  whatever  that  he  practised 
any  Fraud.  He  claimed  in  a  character  which,  un- 
questionably, belonged  to  him,  and  the  Comnussioners 
gave  his  Claim  the  sanction  of  their  Decision ;  and 
I  cannot  think  that  the  passage  in  the  Answer,  which 
obviottsly  is  a  mistake,  ought  to  affect  the  present 
Question.  Neither  do  I  think  that  the  Receipts  ought 
to  have  any  weight ;  because  die  Award  was  made  prior 
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to  the  ngningof  the  Receipts^  and  they  vrete  giyen  in  1B31 . 

Older,  merely,  that  the  Commissioners  might  be  safe  in 
handing  oyer,  to  Lord  Trimlestcwn^  the  Property  which 
they  had  previously  awaided  to  him ;  and  it  appears,  Lord 
dearly,  from  the  Eyidence  of  Mr.  Bain,  that  he  filled  TRiMLBs^owir. 
np  the  Receipts,  after  Lord  Trimlestawn  had  signed 
them ;  and  it  would  be  too  much  to  hold  that  the  act 
of  the  Clerk,  in  fiUing  up  the  Receipts  in  the  way  he 
thought  proper,  shall  prejudice  Lord  Trimkstawiu  If 
there  had  been  any  Agreement,  betweenLord  Trimlei-^ 
tcwn  and  the  Plaintiffs^  that,  if  he  succeeded  in  his  Claim, 
they  should  participate  in  the  fruits  of  it,  that  would  be 
a  Case  in  which  an  Equity  would  arise. .  But  this  Case 
is  composed  solely  of  the  fact,  that  Lord  Trimlestawn 
made  a  Claim  in  a  character  which  he  really  sustained, 
and  that,  upon  his  making  it  appear,  to  the  satisfaction 
ef  the  Commissioners^  that  he  did  sustain  that  character, 
they  awarded  the  Compensation  to  him.  It  seems  to  me 
that,  in  such  a  Case,  I  must  follow  the  Rule  laid  down, 
hy  Lord  JSZrtoi,  in  the  Case  of  Hill  v.  Reardan,  that  is, 
that  he  would  not  enter  into  the  Question,  whether  the 
Plaintiffs  had  or  not  a  Title  in  respect  of  which  they 
might  have  claimed  an  Award  in  their  fityour.  In 
another  part  of  the  same  Judgm^it,  that  learned  Judge 
says : ''  In  a  Case  of  Trust  or  Fraud  I  haye  not  the  leaat 
doubt  of  the  Jurisdiction  of  the  Court  to  interfere"  (i). 
He  by  no  means  represents  that  the  Court  will,  over- 
haul the  Judgment  of  the  Commissioners,  and  go  into 
the  Question,  for  the  purpose  of  determining  whether, 
according  to  the  Law  of  France^  they  have  made  a  right 
Decision ;  and,  although  Lord  JEldon  does  say  that  the 
Court  has  a  Jurisdiction,  I  do  not  understand  him  to  Say 

( j)  See  9  Rusi,  630,  .633« 
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183^.  diat  it  will  exercise  it  to  such  aa  ett^t.  My  opi6ioa 
therefore  is,  that  this  is  a  Ca^  in  which  the  Award  of 
the  Commissbaers  is  final.  e6  far  as  ibe  Jnnsdidion  of 

LOBD  ^^  Court  b  coDoertied::  for  I  think  that,  eicept  in 

TsxMLESTOwk.  ^-'*®^  of  Trust  ot  Fraud,  it  was  intended  that  the  Adju- 
dication of  the  Commissioners  should  be  final. 

The  10th  Section  of  the  69  Geo.  3,  c.  3],  relates  to 

the  Case  where  there  is  a  dispute  between  the  Claimant 

and  the  Fund ;  and  die  16th  Section,  to  Ae  Case  where 

there  kte  disputes  between  different  persons  claiming; 

and  I  certainly  do  not  understand  the  Claim  made  by 

means  of  Mr.  MuhdelFs  Letter,  as  brii^ing  this  Case 

within  the  meaning  of  the  Act    It  is  plain  that  the 

16th  Section  does  not  apply  to.  such  a  Case ;  because 

that  Section  applies  to  a  Case  where  disputes  arise 

between  different  Claimants,  and  the  Commissioners  are 

not  able  to  decide  as  to  the  Person  legally  entitled  to 

receiye  the  Amount,  or  as  to  the  competency  of  such 

Person  to  giye  a  yahd  Receipt.    But,  in  this  Case,  there 

was  no  dispute  as  to  who  was  entitled,  or  as  to  the 

Party  being  competent  to  gite  a  valid  Receipt.   Besidee^ 

the  C(»nmissioners  (who  are  made  Parties  to  the  Suit) 

have  paid  the  Money  into  Court,  under  an  Order 

made  in  this  Suit,  and  not  under  the  16th  Section  of 

the  Act.  I  think,  therefore,  that  that  Section  has  nothing 

to  do  with  this  Case. 


Bill  dismissed  without  Costs,  as  against  Lord  Trim-' 
lestoum :  and  with  Costs,  to  be  paid  by  the  Plain- 
tiffs, as  agaiost  the  other  Defendants.  The  Fund  in 
Court  to  be  paid  out  to  Lord  TrmUstoum. 
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WILLIAMS  V.  CRADDOCK. 

1831: 
sad  March. 

In  1827,  Isabella  Paton  was  possessed,  as  Assignee,     *        ^ 

of  a  Leasehold  House  in  Lamheth,  and,  being  indebted      p!!i^!^"^'f 

to  ITiomas  Gibbard,  in  52  L  10^.,  she  deposited  with  him    IncunUfrances* 


the  Lease,  and  the  Assignment  thereof  to  her,  with  a  ■; 

Memorandum  that  the  Deeds  should  be  held  by  him  gg^ged  5^  a" 

as  a  security  for  the  Debt  and  Interest.  Leasehold 

House,  deposit- 

--  -,    ,  ,  *    ®d  the  Lease 

The  Plaintiffs  were  Co-partners  as  Solicitors,  and,  ^ith  B.  as  a 

haying  obtained  a  Judgment  against  Mrs.  PataUf  for  Security  for  a 
1,300  Z.,  they  issued  a  Fu  Fa.  thereon,  directed  to  the  ^^^^^  obtained* 
Sheriff  of  Surrey ^  to  whom  it  was  delivered  on  the  13th  a  Judgment 

of  June  1828.    The  Sheriff  seized  and  sold  Goods  and  *8^«*  ^'JIP^ 

sued  out  a  JFi. 

Effects  of  Mrs.  Paton,  but  not  the  House,  and  paid  j^^.  The  Sheriff 
over  the  Proceeds,  amounting  to  42Z.  6«.  to  the  Plain-  sold  some  of -4.'s 
tiffs.     Gibbard  having  sued  Mrs.  Paton  for  his  Debt,  ^^  House  and 
ihe  Defendant  Gibson,  at  her  request,  consented  to  pay  returned  tiie 
off  the  Principal  and  Interest  due  to  Gibbard,  upon  writ'^^n  Se 
having  the  Lease  and  Assignment  delivered  to  and  depo-  Sheriff's  hands, 
sited  with  him,  as  a  Security  for  what  he  might  pay  to  -^*  ^^  •^•'? 
Gibbard,  and  also  for  other  Sums  in  which  Mrs.  Paton  ^y^^  p^i^^  ^^  ^ 
was  indebted  to  him :  and,  accordingly,  Mrs.  Paton,  B.^  and  had  the 
on  the  20th  of  June  1828,  signed  and  gave  the  follow-  ^^mwui^ 
ing  Memorandum  to  Gibson.    **  Memorandum :  I  have,  Security  for  the 
this  Day,  settled  and  agreed  an  Account  of  Monies  lent  Amount,  and  for 
and  advanced  by  Mr.  William  Gibson  to  me,  and  also  to  him  from  A, 
oi  Money  paid,  by  him,  for  me  and  on  my  Account :  Held,  that  C. 
and  the  Amount  now  due  and  owing,  by  me,  to  him,  is  uj^-jt  STbe 

returned,  with- 
out requiring  the  Sheriff  to  sell  the  House,  had  no  priority  over  Z>.    j  >f«^  4^0: 


■f  - 
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Wtt^LIABCS 

Caadx^ock. 


400  {. :  and  I  have,  thid  Day,  depoeitedf,  in  his 
the  Lease  of  my  House  in  LambethF^rtHid^  in  the  Goonty 
of  Surrey,  to  be  held  as  a  Deposit  by  way  of  Security 
for  the  said  Sum  and  Interest;  and  I  agree  to  execute 
an  Assignment  of  such  Lease^  by  way  of  Mortgage,  if 
required  so  to  do/'  On  the  11th  of  July  1828,  Oibstm 
paid,  to  Gribbard,  the  Principal  and  Interest  due  to  him, 
and  Gribbard  delivered,  the  Lease  and  Assignment,  to 
Oibscn. 


On  the  9th  of  July  1828,  Mrs.  Paton  died  Intestate. 
The  Defendant,  Margaret  Craddock  took  out  Admiaifi- 
tration  to  her ;  and  entered  into  Possession  of  the  Lease- 
hold Premises.  After  Mrs.  Patau's  death,  the  Judgment 
was  revived  against  Margaret  Craddock.    In  Novem- 
ber 1828,  the  Fu  Fa.  was  returned.     In  December  fol- 
lowing the  Bill  was  filed,  charging  that  the  Lease  was 
bound  by  the  effect  of  the  Judgment  and  the  Writ  of 
Execution  issued  against  Mrs.  Paton;  and  that  the 
Plaintiffs  were  entitled  to  have  the  Lease  sold,  and  the 
Produce  thereof,  after  satisfying  the  Sum  paid  to  Gibbard, 
appUed  in  satisfaction  of  their  Debt;  and  that  any  De- 
posit or  Agreement  for  a  Deposit  of  the  Lease,  made 
by  Mrs.  Paion,  after  the  issuing  of  the  Writ  of  Execu- 
tion, was  ineffectual,  as  against  the  Plaintiffs.    The  Bill 
prayed  that  the  Leasehold  Premises  might  be  sold, 
and  the  Produce,  after  satisfying  the  Sum  paid  to  OQh- 
bardy  applied  towards  satisfaction  of  the  Plaintiff's 
Debt ;  and  that  it  might  be  declared  that  any  Deposit 
:  or  Agreement  for  a  Deposit  of  the  Lease,  after  the  Judg- 
ment obtained,  and  the  Writ  of  Execution  issued  thereon, 
was  void,  as  against  the  Plaintiffs ;  and  that  the  De- 
fendant'Gii^on  might  be  decreed,  upon  receiving  the 
Sum  paid  to  Gibbard^  to  deliver  up  the  Lease  to  the 
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Phintiffs,  wad,  if  necesaary,  to  join  in  the  Sale  of  the 
Leasehold  Premiees,  and  that  the  other  Personal  Estate 
of  the  Intestate  might  be  applied  in  ftirther  Payment 
of  the  Debt  due^  from  her,  to  the  Plaintiffs. 

Gib$on,  by  his  Answer,  admitted  that  he  obtained 
possession  of  the  Lease,  with  a  knowledge  that  the 
Execution  had  issued,  and  ailer  the  Sale  of  Mrs.  Paton'B 
Goods ;  but  he  said  that  he  supposed  that  the*  demand 
for  which  the  Execution  had  been  issued,  had  been 
satisfiedby  the  Proceeds  of  the  Goods  sold.  He  sub- 
mitted that  the  Lease  was  not  bound  by  the  effect  of 
the  Judgment  and  Writ  of  Execution,  or  that,  if  the 
Plaintiflb  had  thereby  acquired  any  right,  as  against 
ihe  Leasehold  Premises,  they  might«  and  ought  to  have 
ayailed  themselves  of  the  same,  at  Law,  either  by  such 
Exeeution  or  otherwise,  and  that  they  were  not  entitled 
to  any  retief,  in  Equity^  in  respect  thereof! 

The  SottcUor-general  and  Mr.  Wilbraham,  for  the 
Plaintiffs : 

At  the  time  when  the  Writ  issued,  the  Lease  was 
not  in  the  hands  of  Mrs.  Paton,  but  in  the  hands  of 
Qiihard,  He  was  an  Equitable  Mortgagee ;  and  the 
issuing  of  the  Writ  gave  the  Plaintiffs  a  right  to  redeem 
him.  The  Lease  having  been  d^sited  in  the  hands 
jof  a  third  person,  the  Sheriff  could  not  take  the  House 
in  Execution.  At  all  events,  the  Execution  could  not 
have  been  made  effectual  agaiost  the  House;  for  all 
jthe  Documents  which  showed  the  natureof  Mrs.  Papon's 
Interest,  had  been  placed  out  of  h^  power.  The  Plain- 
tiffs, theiefbre,  bring  themselves  within  the  principle 
npon  which  this  Court  gives  assistance  to  an  Equitable 
'  Execution. 


1931. 

• V ^ 

WiLLtAMS 

Craopqcx. 


816 


CASBS  IN  CllANCBlfcY. 


1831. 


m^ 


Williams 

€ltA1>D0C^. 


Mr.  Jacob  J  fer  the  ]>efendaiit8; 
A  Writ  cf  JR.  Fa.  binds  from  the  titnc  of  its  deBreiy 
to  the  Sheriff:  but  it  does  not  bind  after  it  is  Tetnmed. 
It  then  becomes /tmc^ttf  officio.  Part  of  Mrs.  PnixnC^ 
GkKxls  were  sold;  and  she  was  left  in  possession  of 
the  House.  The  natural  presumption  was,  that  the 
Debt  was  satisfied.  The  Plaintiffs  might  have  directed 
the  Sheriff  to  sell  the  House,  if  they  had  thought  proper 
to  do  so :  and,  as  they  might  hare  had  redress  at  Law, 
this  Court  will  not  aid  their  Execution. 


Hie  VlCB^HANCBU^B  : 

This  is  a  yery  plain  Case. 

Gibbdrd  had  u  prior  Equitable  Lien  on  the  House  at 
Lambeth.  Then  the  Plaintiffs  recovered  a  Judgment 
against  Mrs.  Paton,  and  took  out  a  Fu  Fa.  Without 
doubt,  the  Writ,  from  the  time  it  was  lo<]^ed  with  the 
Sheriff,  bound  the  Legal  Estate  in  the  Premises.  The 
Sheriff,  however,  did  Hot  take  possession  of  the  Lease- 
hold House,  but  seized  other  Chattels,  and  afterwards 
returned  the  Writ.  Whilst  flie  Writ  was  in  the  Sheriff's 
hands,  Oib^on  tool  a  Transfer  of  GihbanFs  Lien,  and 
became,  in  effect,  an  Equitable  Mortgagee.  If  the  matter 
had  been  to  be  considered  prior  to  the  return  of  the  Writ, 
the  rights  of  the  Pai^ties  would  have  stood  thus :  Gtbbard 
would  have  been  entitled  to  stand  as  first  Incumbrancer ; 
the  Plaintiffs  as  second,  and  then  Otbson  as  third.  The 
transaction,  however,  was  such,  that  the  Plaintiffs,  who 
had  a  Lien  on  the  Legal  Lease,  did  not  avail  themselves 
of  it,  and  so  let  in  the  subsequent  Incumbrancer.  The 
Question  then  is,  whether  the  Plaintiffs  can  come,  after 
the  return  of  the  Writ,  and  say  that,  because  they  are 
entitled  to  take  out  a  second  Writ,  they  ought  to  be 
remitted  to  their  former  rights.    The  fact  that  the  Judg- 
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ment-creditors  did  not  sell  the  House,  but  let  the  SheriiF 
return  the  Writ,  U  a  reason  why  the  subsequent  Incum- 
brancer should  be  preferred. 

In  Catiston  v.  Macklew  (a),  a  Person  who  was  possessed 
of  a  Term  for  years  in  a  House,  had  allowed  Judg- 
ments to  be  entered  up  against  him.  The  Tenn  having 
been  sold,  the  Purchaser  objected  to  the  Title,  on  the 
ground  that  continuances  might  have  been  entered, 
and  there  might,  by  possibility,  be  WriiB  in  the  hands 
of  the  Sheriff.  But  I  thought  that  that  mere  hypothesis 
was  not  sufficient,  and  over-ruled  the  objection.  I  take 
the  decision  in  Causton  y.  Macklew  to  be  right,  not 
because  I  decided  it^  but  because  it  has  not  been 
appealed  from. 

* 

In  this.  Case,  the  Plaintiffs,  whilst  the  Writ  was  in  the 
Sheriff's  hands^  had  a  Lien  on  the  House,  which  they 
wilfully  abstained  from  exercising.  The  result  is,  that 
the  Plaintiffs  may  redeem  Gibson,  if  they  choose  to 
do  so;  and,  on  their  paying  to  him  his  Principal, 
Interest  and  Costs,  he  must  deliver  to  them  the  Lease 
and  Memorandum.  But  if  they  do  not  choose  to  redeem 
lum,  the  Bill  must  be  dismissed  as  against  himu 


1831. 
Williams 

V. 

CaADsecK 


(a)  Ante,  vol.  if.  p.  24s. 
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1831 :  PHELPS  r.  SPROULE- 

aad  March* 

T'       1^.  William  P helps,  having  entered  into  an  Agree- 

of  Raiivor.      ™®^*  ^^^  ^®  Purchase  of  an  Estate,  died  before  it  uras 

completed,  leaving  the  Plaintiff  his  Heir-atp-Law,  and 

A  Bill  of  Revi.    ^yij^  by  his  Will,  appointed  James  SutUm  OHve  his 

vor  against  new         ^'     ^  '     ^'^^ 

Parties,  ought     Executor.  J'.jS.O/it7«,withoutpTOvii^  the  Will,  possessed 

to  state  so  much  part  of  the  Personal  Estate  of  William  Phdps.  J.  8. 
Bill  M^showg  Olive  afterwards  died,  having,  by  his  Will,  appointed 
that  the  Plain-  Betsy  Olive  his  Executrix ;  and  she  proved  his  Will^ 
tiff  is  entitled  to  ^j  ^^  ^^^  ^^^  Le^^^^  ^f  Adnrinistmtion  to  WUKam 
revive,  other- 
wise it  is  De-      PhdpSf  with  his  Will  annexed. 

murrable. 

^,^'/r  -  -^<^y^     rjr^  Plaintiff  filed  a  Bill  against  Betsy  OKve,  claim- 

•         ^^  /^    7     iug  to  have  the  Purchase-motiey  for  the  Estate  which 

^/^.r  -^  ^^--^    IFtflMw  Phelps  had  contracted  for,  paid  out  of  his 

/  ^   yy    Personal  Estate,  and  praying  for  an  Account  of  his 

^fi^^i^r^/lc  ^ ^  '    ^   Personal  Estate  possessed  by  J.  S.  Olive,  and  by  Betiy 

did  not  admit  Assets  of  J.  5.  OHve,  an  Account  might 
be  taken  of  J.  5.  Olivers  Personal  Estate ;  that  the 
Estates  of  William  Phelps  and  J.  S.  OUve  mi^t  be 
duly  administered,  and  that  the  Purchase-money  might 
be  paid,  in  a  due  course  of  Administration,  out  of  the 
Personal  Estate  of  WiUiam  Phelps. 

After  the  Cause  had  been  set  down  for  hearing,  Betsy 
Olive  died,  haivmg  appointed  the  I>efendant,  Anthony 
Sprauk,  her  Executor ;  and  he  proved  her  Will ;  and, 
the  other  Defendant,  fVUHam  Prior ^  took  oat  Adminis- 
tration to  William  Phelps,  with  his  Will  annexed. 
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The  Plaintiff  then  filed  a  Bill  of  Revivor  against 
SprouU  and  Prior,  stating  that,  on  or  about  the  19th 
of  January  1819,  he  had  exhibited  his  Bill  of  Complaint 
against  Betsy  Otive,  '^  whereby,  after  stating  as  therein 
stated,  it  was  prayed,  8cc."    The  Bill  then  set  forth  the 
Prayer  of  the  original  Bill,  the  proceedings  that  had 
taken  place  in  the  Cause ;  the  death  and  Will  of  BeUy 
OGve;  the  Probate  thereof  by  Spraule;  that  he  had 
become  the  Personal   Representative  both  of  Betsy 
Olive  and  J.  5.  Olive ;  and  had  possessed  Personal 
Estate  of  both  of  them;  that  Letters  of  Administration, 
with  the  Will  of  WiUiam  Phelps  annexed,  had  been 
granted  to  Priory  until  certain  Orand-<:hildren  of  WiUiam 
Phelps  should  attain  21;  that  Prior  had  possessed 
Personal  Estate  of  William  Phelps ;  that,  the  Suit  and 
Proceedings  having  abated  by  Betsy  Olivers  death,  the 
Plaintiff  was  entitled  to  have   them  revived  against 
Sproule  and  Prior ^  and  to  have  the  same  Relief  against 
Sproule^  as  the  Personal  Representative  of  Betsy  Olive 
and  J.  S.  Olive,  and  against  Prior,  as  the  Personal 
Representative  of  WUliam  Phelps,  as  he  might  have 
had  against  Betsy  Olive  in  her  lifetime ;  that  Sproule 
and  Prior  ought  to  admit  Assets  of  Betsy  Olive  and 
WiUiam  Phelps  respectively,  to  Answer  what  might 
appear  to  be  due,  to  the  Plaintiff,  from  their  respective 
Estates,  in  respect  of  the  Plaintiff's  Claims  set  forth  in 
the  original  Bill,  or  otherwise^  that  Sproule  might  set 
forth  an  Account  pf  Betsy  Olivers  Personal  Estate 
possessed  by  him,  and  of  his  Application  thereof,  and 
that  Prior  might  set  forth  an  Account  of    William 
Phelps's   Personal    Estate  possessed,  by  him,  since 
Betsy  OBve*B  death,  and  ot  his  application  thereof. 
The  KU  prayed  ihsLtS^ouk  and  Prior  might  aniswer 
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Phelps 
Sprouls. 


the  Premises ;  and  might  show  cause,  if  they  could, 
why  the  Suit  and  Proceedings  should  not  be  reviye4 
against  them,  as  such  Personal  Rq>refientative8  as 
aforesaid ;  and  that  they  might  either  admit  Assets  of 
J3et$y  Olive  and  William  Phelps,  respectively,  come  to 
their  respective  hands,  sufficient  for  the  purposes  afore- 
said ;  or  that  SprouJe  might  be  decreed  to  account  fof 
Setsy  Olivers  Personal  Estate  received  by  him,  and  tha,t 
Prior  might  be  decreed  to  account  for  the  Persona^ 
Estate  of  WUKdm  Phelps  received  by  him,  sinc^  the 
death  of  Betsy  Olive;  and  that  the  Plaintiff  might  have 
the  same  relief  against  Sproule  and  Prior,  as  such  Peiy 
sonal  Representatives  as  aforesaid,  as  he  might  have  had 
against  Betsy  Oljive,  in  case  she  had  not  died. 

To  this  Bill  the  Defendant  Sproule  pu,t  in  a  Demurrer^ 
alleging  that  the  Plaintiff  bad  not  made  such  a  Case 
as  entitled  him  to  revive  the  original  Bill  and  Proceed- 
ings against  him. 

Sir  J^.  Sugdeh  and  Mr.  Wakefield,  in  support  of  the 
Demurrer,  were  stopped  by  the  Vice-ChanceUor,  who 
observed  that  it  was  necessary,  for  the  Plaintiff  in  ft 
Bill  of  Revivor,  to  set  forth  so  much  of  the  stating 
part  of  the  original  Bill  as  would  warrant,  pr,  at  .any 
rate,  expl^n  the  Prayer  of  the  Bill  of  Revivor. 

lAx. Knight  and  'Mx.MUford,  for  the  Plaintiff,  insisted 
that  the  Plaintiff  in  a  Bill  of  Revivor,  was  not  bound  to 
set  forth  any  part  of  the  original  Bill,  except  the  Prayer. 


The  Vice-chancellor  said  that  the  Plaintiff  in  a  Bill 
of  Revivor,  ought  to  set  forth  so  much  of  the  original 
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\,  as  showed  that  he  had  a  Title  to  revive  the  Suit  {a),  1831. 

and  that,  the  Plaintiff  not  having  -done  go  in  this  Case,  *        ' 

the  Demuner  must  be  allowed.    But  his  Honor  gave  V^^^*^ 

the  Plaintiff  leave  to  amend.  Spboule 


1831: 
S5th  May. 


THE  Plaintiff  afterwards  amended  the  Bill  of  Re- 
vivor,  by  introducing  the  several  facts  stated  at  the    p  rti'^^hill 
commencement  of  this  Report,  and  alleging  that  both      of  Revivor. 
J.  S.  Olive  and  Betsy  Olive  had  misapplied  the  Per*  T, — 

aonal  Estate  of  William  Phelps  possessed  by  them  made  B.  hls^^ 
respectively,  aqd  by  praying  that  the  Suit  and  Proceed-  Executor,  who, 
ings  might  be  revived  against  Sproule  only,  and  that  the  ^*'g  wnf"^^*^^ 
Plaintiff  might  have  the  benefit  of  the  Suit,  and  the  sessedpartofhis 
game  relief  against  Sproule  and  Prior,  as  such  Personal  '^*?^'*\  ^n^^ 
Representatives  as  aforesaid,  as  was  prayed,  by  the  EKecutrix  who 
original  Bill,  against  Betsy  Olive,  and  might  have  the  proved  his  Will 
benefit  of  the  original  Bill  and  the  Proceedings  thereon,  Adminktratk) 
and  for  fiirther  Relief,  to  A.    A  Bill 

was  filed  against 

The  Defendant,  Sproule,  demurred  to  the  amended  count  of  ^^.'sAs- 

Bill,  alleging  that  the  Complainant  had  not,  by  his  sets  possessed 

amended  Bill  of  Revivor  and  Supplement,  made  such  ^    AfterwanJ 

a  Case  as  entitled  him  to  revive  the  original  Bill  and  C.  died,  baring 

Proceedings,  against  Sproule,  or  to  any  Discovery  fix)m,  nwdeD.herEx- 

or  Relief  against  him,  as  to  the  matters  contained  in  the  took  out  Adnii« 

amended  Bill  of  I(evivor  and  Supplement,  and  that  any  nistration  to  A. 

Plaintiff  filed  a 
,        ,       ^      ^  Bill  of  Revivor 

(a)  See  Mitf.  Treat.  Head.  4th  Edit.  70.     In  the  Case  and  Supplement 

above  reported,  the  Defendants  to  the  Bill  of  Revivor,  were  against  D.  and 

not  Parties  to  the  original  Bill :  had  they  been  so,  peihaps,  -^•>  to  which  D, 

the  seiUng  forth  of  the  prayer  only  of  the  original  Bill,  ^^^^^'  ^^ 

would  have  been  considered  sufficient.  ^^^  allowed 

Vol.  IV.  T  ru€.n^*jj^  fK  -yi/u^ 


Bit 


1831. 


PUBLPS 


8PR0UZiK. 


CASfiS  IN  CHANCERY. 

DiscoTery  which  could  be  made,  by  Spraule,  touchiiig 
such  matters,  could  not  be  of  any  avails  to  the  Plaintiff, 
for  any  of  the  purposes  for  which  a  Discovery  was 
sought,  against  him,  by  the  amended  Bill,  nor  entitle 
the  Plaintiff  to  revive  the  original  Bill  and  Proceeding 
against  him,  or  to  any  Relief  touehing  any  of  the  matters 
therein  ccHnplained  ofi 

Sir  E.  Sugden  and  Mr.  Wakefield,  in  support  of  the 
Demurrer,  said  that  Prior,  being  the  Representative 
of  WiUiam  Phdps^  the  original  Testator,  was  the  only 
Party  whom  the  Plaintiff  was  entitled  to  bring  to 
account :  that  no  collusion  was  charged  between  Sproule 
and  Prior :  that  Sproule  was  the  Executor  of  Betey 
Olive,  who  was  Administratrix  to  the  Testator ;  and^ 
consequently,  that  he  was  merely  a  Debtor  to  the 
Estate  of  WilUam  Phefyi,  and  was  bound  to  account  to 
his  Personal  Representative;  Fotherbyy.  Pate{ay 

Mr.  Knight  and  Mr.  Milfordf  iix  support  of  the 
Bill: 

The  original  Bill  was  filed  against  Betsy  Olive,  who 
was  the  Personal  Representative  of  the  original  Testa* 
for.  She  died,  and  Letters  of  Administration,  to  the 
original  Testator,  were  granted  to  Prior.  The  BiU  of 
Revivor  and  Supplement  alleges  that  both  J.  S.  OStse 
and  Betsy  Olive  possessed  and  misapplied  the  Personal 
Estate  of  the  original  Testator,  llie  Bill  would  have 
been  demurrable  if  the  Personal  Representative  of  the 
Perscmal  Representative  had  not  been  a  party  to  it. 
For  no  general  Account  and  Admimstration  of  the 
ori^al  Testator's  Estate,  can  be  had  without  having 


(A)  3  Alk.  6ojt 
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tbe  Executor  of  thar^  cbcsftsed  PenKmal  Representative 
befiire  the  Cent 

Sir  JE,  SvgdeUf  in  reply : 

There  can  be  no  ReviTor  against  a  Person  who  is 
not  in  the  chain  of  Representation*  The  Representation 
is  now  in  Prior ;  the  Plaintiff's  remedy  is  against  the 
Estate  of  the  original  Testaton  The  Representation 
ceased  by  the  death  of  BeUy  OUoe,  and  Prior  then 
became  the  Representatire  of  the  original  Testator. 
What  right  has  the  Plaintiff  to  follow  up  the  remedy 
against  the  Personal  Representatiye  of  BeUy  OUve, 
when  the  right  to  do  so  is  in  the  Representative  of  the 
original  Testator. 

The  VlCE-CHAJiCEtLOB  2 

The  Bill  contains  no  original  Charge  as  against  Anthony 
Sproule.  But  it  appears  that  William  Phelps  made 
his  Will,  and  appointed  James  Sutton  Olive  his  Exe- 
cutor. J.  S,  OKve  never  renounced;  but>  without 
proving  the  Will,  received  Assets  of  WiUiam  Phelps. 
J.  jS.  Olioe  then  died,  having  appointed  Betsy  Olive 
his  Executrix ;  and  she  also  adnnnistered  to  the  1^ 
tate  of  William  Phelps.  J.  S.  Oliver  at  his  deaths 
had  not  the  character  of  Personal  Representative  of 
WiBiam  Phelps  ]  and  therefore  no  representation  to 
WiOiam  Phelps^  can  be  continued  through  him.  At 
the  time  the  original  Bill  was  filed,  Betsy  OU^e  was 
the  Personal  tleprese&tative  both  of  WiOiam  Phelps 
and  of  J.  S.  OUve ;  and,  in  one  or  other  of  those  cha- 
racters,  she  was  answerable  for  the  Assets  of  WiUiam 
Phelps  possessedby  her,  azid  also  by  J.  S.  Olive.  When 
she  died,  Anthony  Sproule  only  represented  her.  The 
right  ta  call  for  an  fkccowd  fell  upon  Prior,  who  was 
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Administiator  de  horns  nan  of  WUSam  Phdps.  The 
Bill  contains  no  new,  substantiye  Charge  against  JliUAin^ 
Sprofide;  and,  therefore,  the  Plaintiff  has  no  right  to 
file  a  Bill  of  Revivor  aiid  Supplement  against  him; 
for  there  is  not  that  continued  chain  of  representation 
which  can  justify  a  Bill  of  Revivor  against  him. 


Demurrer  allowed,  with  liberty  to  the  Plaintiff  to 
amend  his  Bill. 


MEMORANDUM. 

The  Order  made,  by  Sir  J,  Leach,  V,  C,  in  Janes  v* 
Lewis,  reported  2  Sim.  and  Stu.  242,  was  discharged  by 
Lord  Eldan  on  the  Ist  of  August  1826,  without  Costs. 
The  Order  then  made  was  not  drawn  up  ;  but  there  is 
an  entry  of  it  in  the  Registrar's  Minute  Book. 


ERRATA. 

Iq  page  8,  fine  a  I,  for  Bill,  read  Demicrrrr. 
In  page  9,  line  8,  for  DanufTcr,  read  BilL 
Id  page  is,  lioe  13,  for  should  apply,  nadtfundd  nci  apply;  and, 
in  the  foUoivilig  line,  instead  of  ai  toeU  u$,  read  Utt  only* 
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BRADBURY  v.  BOOKER. 

Mr.  temple,  for  the  Defendant,  moved  to  dis- 
charge an  Order  that  had  been  obtained,  by  the  Plain- 
tiff, for  referring  the  Answer  for  Impertinence,  on  the 
ground  that  the  Order  had  not  been  obtained  until  the 
Answer  had  been  filed  more  than  two  months.  He  con- 
tended that,  as  the  Orders  subsequent  to  the  Fourth, 
pointed  out  the  mode  of  proceeding  as  to  Exceptions 
for  Insufficiency  and  for  Impertinence,  distinctly  from 
each,  other,  it  was  clear  that  both  kinds  of  Exceptions 
were  intended  to  be  included  in  the  Fourth  Order,  and 
that  no  Answer  could  be  referred  for  Impertinence  after 
it  was  to  be  deemed  sufficient. 


1831: 
15th  April. 

Practice. 
Impertinence. 
Construction  of 
Fourth  Order. 

The  Fourth  of 
Lord  Lvnd- 
hurst's  Orders 
relates  to  itm- 
ceptloDs  for 
Insuflliciency 
only. 


But  the  Vtce-ChancelUyr  refused  the  Motion  with 
Ck>8ts,  saying  that  the  Fourth  Order  applied  to  Excep- 
tions for  Insufficiency  only. 


Vol.  IV. 


320  CASES   IN  CHANCERY. 


,  83, .  HUBBARD  •.  BAOSHAW. 
igth  Aprfl, 

^^,  Sy  Indentares  of  Lease  and  Release  of  the  td  and  Sd 

«* ^     ^*9  of  January  1815,  Messrs.  Sharp^  Cotton  Spinners,  and 

Bankrupt.  Co-partners,  made  a  mortgage  in  Fee  to  Mcmts.  Went-' 

Fixtures.  worth  §p  Co.,  Bankers  and  Co-partners,  of  a  Dwelling- 

Disposition,  house  at  Birkenshaw,  in  Yorkshire,  then  in  the  occu- 
—  ^  pation  of  AUraham  Sharp,  with  the  Cottages,  Ware- 
P  1°*^  *"  houses.  Shops,  Bams,  and  other  Out-buildings,  and  the 
Mill  in  which  Yards  and  Gardens  to  the  same  belonging  and  adjoin- 
there  was  a  ing^  tuxd  also  of  another  Building  situate  near  to  the 
Boilers,  ftc!**^'  Dwelling-house,  then  used  and  occupied,  by  Messrs. 
mortgaged  die  Sharp,  as  a  Mill  for  the  spinning  and  manufactor- 
Boilera  °&c  %o  ^^  ^^  Cotton ;  and  also  of  another  newly  erected  Brick 
B.,  but  remain-  ^iU  or  Building,  then  also  used  for  the  spinning 
ed  in  possession  of  Cotton,  with  the  Steam  Engme  and  Engine-house, 
ruptcy.  The  *  Boilers  and  Boiler-houses,  Shops,  Warehouses,  and 
Entablature  Counting-houses  to  the  same  belonging  and  adjoining ; 

rlate  ot  the  ^^^  ^^  of  Six  Acres  of  Land  to  the  Dwelling-house  and 
Engine,  which  ^ 
however  formed  Premises  belonging.     By  Indentures  of  Lease  and  Re- 
no Mrt  of  the  lease,  of  the  10th  and  11th  of  August   1826,   Went- 

ratus,  was  Sed  •''^'^  ^  ^'  on  bemg  paid  by  the  Plaintiffs  the  Money 

to  the  Freehold  due  on  the  Mortgi^e,  joined  with  Messrs.  Sharp  in 

of  the  Mill,  transferring  it  to  the  Plaintiffs,  the  description  of  the 

every  other  part  ° .                                                     , 

of  the  Engine  Premises  being  the  same  as  in  the  preceding   Deeds. 

was  secured  by  In  December  1826,  Messrs.  WetUwarth  became  Bank- 
Bolts  and 
Screws,  and 

might  be  removed  without  injuiy  to  the  Building.     Held  that  the 
Steam  Engine  was  not  in  the  Order  and  Disposition  rf  J.  at  his 

Bankruptcy.  ^  ^^^^^^6  s:7 ^ ^ /iw^.^^y. 
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toptSi  and  the  Defendants,  Dawson,  WooIUfif  Thompson^ 
Leakf  Scawin  and  Hotham,  were  chosoi  their  Assignees. 
In  February  1826,  Messrs*  Sharp,  who  still  remained 
in  the  occupation  of  the  mortgaged  Premises,  also 
became  Bankrupts^  and  the  Defendant  Bagshaw  was 
chosen  their  Assignee* 

The  Bill  alleged  that  the  Steam  Engine  m  the  Cot^ 
ton  Factory,  part  of  the  mortgaged  Premises,  and  the 
Boiler  or  Boilers  belonging  thereto,  were  Fixtures 
annexed  to  the  Freehold  of  the  Premises,  and  were 
fixed  into  and  to  the  Earth  and  Soil  thereof,  by  means 
of  Brickwork  and  otherwise,  and  that,  connected  with 
Buch  Steam  Engine,  there  were  also,  in  and  about  the 
Cotton  Factory,  divers  upright  and  tumbling  Shafts  and 
Gearii^  which  were  also  Fixtures  to  and  in  the  Free* 
hold  of  the  said  Premises :  that  Boffshaw,  as  the  Assig- 
nee of  Messrs.  Sharp,  had  entered  into  possession  of  the' 
mortgaged  Premises,  and  claimed  the  Steam  Engine 
and  Boilers,  with  the  Appendages,  including  the  up- 
nght  and  tumblii^  Shafts  and  Gtearingi  and  threatened 
to  sell  and  remove  the  same  from  the  Premises.  The 
Bill  prayed  for  an  Account  of  the  Principal  and  Interest 
due,  to  the  Plaintiffs,  upon  their  Mortgage  Security,  and 
for  a  Foreclosure,  in  the  usual  manner,  and  that  Bag' 
ehaw  might  be  restrained  from  selling  or  removing  the 
Steam  Engine,  Boilers,  Shafts  and  Gearings  or  any 
other  Fixtures  fixed  in  or  attached  to  the  mortgaged 
Premises. 


1831 

Hubbard 

Baoshaw. 


An  Injunction  having  been  obtained  according  to  the 
Prayer  of  the  Bill,  the  Cause  was  heard,  when  it  was 
teferred,  U>  the  Master,  amongst  other  things,  to  inquire 
and  state  whether  the  Steam  Engine,  Boilers^  upright 
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1831.  ^nd  tumbling  Shafts,  Gearing,  and  other  Articles,  in' 

the  Pleadings  mentioned,  or  any  and  which  of  them, 
were  in  the  order  and  disposition  of .  Messrs.  Sharp,  at 

Bagshaw      *^®  *^°^  ^^  ^^^^^  Bankruptcy.    The  Master  reported 

that  he  had  considered  of  the  states  of  Facts  that  had 
been  laid  before  him  by  the  Plaintiffs  and  the  Defendant 
Bagshaw,  and  the  Evidence  in  support  thereof,  and  that 
he  was  of  opinion  that  the  upright  and  tumbling  Shafts 
and  Gearing,  and  other  Articles  in  the  Pleadings  men- 
tioned, were  in  the  order  and  disposition  of  Messrs. 
Sharp  at  the  time  of  their  Bankruptcy,  but  that  the 
Steam  Engine  and  Boilers  were  not  then  in  their  order 
and  disposition.  Bagshaw  excepted  to  the  Report, 
alleging  that  the  Master  ought  to  have  certified  tliat' 
the  Steam  Engine  and  Boilers*,  as  well  as  the  upright 
and  tumbling  Shafts,  Gearing  and  other  Articles,  were 
in  the  order  and  disposition  of  Messrs.  Sharp  at  the 
time  of  their  Bankruptcy. 

James  Frost,  a  Valuer  and  Agent  for  Mill  Property,- 
was  one  of  the  Witnesses  examined  for  the  Exceptants 
He  deposed  that  the  Steam  Engine  was  fixed,  or  made 
steady,  to  a  Stone  Foundation,  let  into  the  Earth  with. 
Iron  Bolts,  in  the  Engine-house,  which  Foundation  waa 
so  constructed  as  that  a  man  might  go  underneath  the 
same  for  the  purpose  of  unfastening  the  Bolts,  or  of 
displacing  or  replacing  the  same,,  and  which  rendered  the 
removal  of  the  Steam  Engine  a  matter  that  could  be' 
easily  done,  and  that  that  part  of  the  Stean^  Engine, 
called  the  Entablature  Plate,  which  encircled  the  beam, 
was  fixed  to  the  Chamber-floors  of  the  Engine-house ; 


*  The  Boilers  being  of  little  value,  the  Exception  was 
abandoned  as  to  them. 
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that  such  Plate  was  usually  provided  by  the  Engineer, 
.and  was  made  of  Iron,  but  did  not  constitute  any  part  of 
the  working  Apparatus  of  the  Steam  Engine,  except  so 
far  as  it  was  used  for  fixing  such  parts  of  the  working 
Apparatus  as  required  to  be  made  steady  by  means  of 
Bolts  and  Screws  ;  that  there  were  no  other  parts  of  the 
Steam  Engine  which  were  actually  fixed  into  the  Walls 
or  Floors  of  the  Building,  except  what  he  had  before 
described;  that  the  Entablature  Plate  was  floored  round 
with  Timber  or  Flags,  but  the  Well  or  space  round  the 
Beams  of  the  Engine,  was  not  floored  or  covered  over, 
but  provided  for  the  working  of  the  Beam ;  and  that  the 
Steam  Engine  was  fixed,  with  Iron  Bolts,  to  a  Stone 
Foundation,  as  before  stated,  and  in  no  other  way,  but 
that  such  Iron  Bolts  might  be  at  any  time  unscrewed, 
and  the  whole  of  the  Steam  Engine  be  entirely  removed, 
with  the  exception  of  the  Entablature  Plate ;  that  he 
did  not  consider  the  Stone  Foundation  to  be  any  part  of 
the  Steam  Engine,  and  that  the  same  was  not  provided 
by  the  Person  who  was  employed  to  make  and  set  up 
the  Steam  Engine.  The  Witness  then  described  the 
Articles  which  composed  the  Gearing  of  the  Engine,  and 
said  that  he  did  not  consider  the  Mill  Gearing  to  be  any 
part  of  the  Gearing  belonging  to  the  Steam  Engine ; 
that  all  the  parts  of  the  Steam  Engine  and  of  the  Gear- 
ing thereof,  were  attached,  or  connected  together  and 
with  the  Steam  Engine,  by  Bolts  and  Screws,  which 
could  severally  be  unbolted  and  unscrewed,  and  detached 
from  the  other  parts  thereof,  and  removed  at  pleasure ; 
that  he  did  not  consider  the  upright  or  tumbling  Shafts 
to  be  any  part  of  the  Steam  Engine,  but  to  form  a  part 
of  the  Mill  Gearing,  and  that  the  whole  of  the  Mill 
Gearing  might,  in  two  minutes'  time,  be  totally  discon- 
nected firom  the  Steam  Engine  and  Boilers ;  that  the 

x3 


' ^ ^ 

Hubbard 

V. 

Baosuaw. 


aso 


CASES   IN  CHANCERY. 


Hubbard 
Bagshaw. 


Steam-en^ne  and  the  Oearing  thereof  (except  the  Enta- 
blature Plate,)  and  also  the  upright  and  tumbling  Shaft&<* 
could  be  removed  from  their  respective  places,  without 
injury  to  the  Buildings  in  which  the  same  respectively 
were,  or  to  the  Walls  or  Floors  thereof,  and  without 
removing  any  Brick  or  Stoned-work  except  the  Brick 
Casing  or  Flues  round  the  Boilers^  and  that  the  same 
might  be  removed,  without  such  injury,  by  removing 
the  Bolts  and  Screws  by  which  the  same  were  fixed 
up:  that  the  Entablature  Plate^  (which|  however, 
constituted  no  part  of  the  working  Apparatus  of  the 
Engine,)  was  the  only  part  of  the  Steam  Engine  or 
the  Gearing  thereof,  which  could  not  be  removed  with- 
out injury  to  the  Walls  or  Floors  of  the  Building,  or 
without  removing  some  of  the  Stone  or  Brick-work 
of  the  Engine-house :  that  the  nature  and  extent  of 
the  damage  which  would  be  done,  to  the  Brick-work 
or  Stone-work,  by  the  removal  of  the  Entablature  Plate, 
would  be  to  take  up  the  Floor  of  the  Chamber  in  the 
Engine-house:  that,  according  to  the  Custom  of  the 
Coimtry  in  which  the  Mills  were  situate,  if  a  Steam 
Engine  of  the  nature  and  description  of  the  Steam 
Engine  in  question,  were  to  be  erected  and  brought 
upon  the  Leasehold  Premises  by  a  Tenant,  during  his 
Lease,  such  Tenant  would  be  entitled,  at  the  expiration 
of  his  Lease,  to  remove  the  whole  or  any  part  of  the 
said  Steam  Engine  or  the  Qearii^  thereof;  and  that,  as 
between  an  outgoing  and  an  incoming  Tenant,  the 
latter  would,  according  to  the  same  Custom,  pay  for  the 
Steam  Engme,  Boilers,  and  the  Oearing  thereof,  and  the 
upright  and  tumbling  Shafts,  and  other  Mill  Gearing 
and  the  Steam  Pipes,  according  to  a  Valuation. 
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David  Popplewdl,  a  Millwright  and  Engineer^,  and 
who  alio  was  eicamined  for  the  Exceptaat,  deposed  that 
the  Entablatuie  Plate  of  the  Steam  Engiiie,  was  fixed 
into  the  Walls  of  the  Building  in  which  the  same  was  ; 
that  there  were  also  two  Spring  Beams,  made  of  cast 
Iion^  and  upon  which  the  Beam  or  great  Lever  of  the 
Steam  Engine,  rode,  which  were  fixed  to  the  W^  of 
the  Building,  and  were  secured  or  made  fest,  to  the 
Walls,  by  means  of  screw  Bolts;  that,  besides  the 
Entablature  Plate,  and  Spring  Beams,  no  part  of  the 
Steam  Engine  was  actually  fixed  into  the  Walls  or 
Floors,  bat  that  all  the  remaining  part  of  the  Steam 
Engine  and  the  Geering  thereof,  consisting  of  the  Articles 
which  he  enumerated^  were  connected  together  by  means 
ci  Bolts  and  Screws,  and  formed  what  was  usually  called 
the  Steam  Engine ;  that  the  whole  of  the  Steam  Engine 
and  the  Gearing  thereof,  except  the  Entablature  Plate 
and  the  Spring  Beams,  could  be  removed,  firom  their 
respective  places,  without  the  least  injury  to  the  Build- 
ing, in  which  the  same  were,  or  to  the  Walls  and  Floor- 
ing thereof,  and  without  removing  any  Brick  or  Stone- 
work, by  unbolting  and  unscrewing  the  same,  and  by 
separating  the  parts  in  the  way  in  which  they  were  first 
introduced  into  the  Building,  and  that  the  whole  of  such 
Articles  might  be  so  unscrewed  and  unbolted,  and  made 
ready  for  removal,  in  the  space  of  two  hours. 


Hubbard 
Daoshaw. 


This  Witness's  Evidence  relative  to  the  Custom  of  the 
Country,  as  between  Landlord  and  Tenant,  and  out- 
going and  incoming  Tenants,  was  to  the  same  efiect  as 
Frogt*B. 


Joiqpk  Ogden  March,  an  Engineer,  and  one  of  the 
's  Witnesses,  deposed  that  the  Steam  Engin6 
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was  fixed,  with  iron  bolts,  to  a  Stone  Foundation  let  into 
the  earth,  and  was  also  fixed,  to  the  Walls  of  the  Mills, 
by  the  Entablature  Plate,  Spring  Beam  and  Floor  Joists 
of  the  Engine  being  let  into  the  Walls  of  the  Engine- 
house,  which  Engine-house  formed  a  part  of  the  Mill ; 
that  the  Engine  Boilers  could  not  be  removed  without 
injury,  or  removing  the  Brick  or  Stone-work  wherein 
or  whereto  the  same  were  affixed  or  attached. 


Charles  Lard,  a  Millwright,  and  another  of  the  Plain^ 
tiff's  Witnesses,  deposed  that  some  parts  of  the  Engine 
were  let  into  Brick-work  and  Stone  forming  the  Walls 
of  the  Engine-house,  and  that  the  Engine  was,  in  other 
parts,  fastened,  with  Iron  Bolts,  to  the  Stone  Foundation 
of  the  Engine-Chouse,  and  also,  in  certain  Places,  to  the 
Walls  thereof;  tliat  the  Engine  could  not  be  removed 
from  the  Premises  without  injury,  or  removing  both  the 
Brick  or  Stonework  to  which  the  same  was  fixed  or 
attached,  and  also  the  Bolts  and  Screws  by  which  the 
Engine  was  fastened  to  the  Foundation  and  Walls  of  the 
Engine-house ;  and  that  that  Building  would,  in  many 
places,  be  weakened,  and  damaged  thereby. 

Greenwood  JBentley,  a  Solicitor  at  Bradford,  in  Yorkr- 
shire,  another  of  the  Plaintifi^'s  Witnesses,  deposed  that 
the  Steam  Engine  and  the  Grearing  thereof,  were  usually 
considered  as  Fixtures  attached  to  and  belonging  to  the 
Freeholds  of  the  Mills  and  Buildings  wherein  the  same 
were  affixed  or  placed,  and,  as  such,  as  belonging  to  a 
Mortgagee  of  such  Mills  and  Buildings;  and  that 
Mortgagees  lending  Money  on  such  Mills  or .  Build- 
ings, considered  such  Steam  Engine  and  Gearing  to  be 
comprized,  in  the  Mortgage,  as  Part  and  Parcel  of  the 
Freehold  of  such  Mills  and  Buildings,  and  that  suclx 
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Steam  Engine  and  Gearing  were  usually  provided,  and 
fixed  in  the  Walls  and  Buildings,  by  the  Owners  of 
such  Mills  and  Buildings,  and  were,  generally,  let  there- 
with^ on  Lease,  and  that  the  Lessor  of  a  Mill  usually 
provided,  and  was  usually  the  Owner  of  the  Steam 
Engine ;  that  the  Steam  Engine  and  Gearing  were  of 
great  value,  as  fixed  into  the  Mill  and  Premises,  and 
that  the  value  thereof  would  be  greatly  diminished  if 
the  same  were  removed. 


1831. 

^ V ' 

Hubbard 
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William  NichoUon,  another  Solicitor  of  Brcidfard, 
deposed  to  the  same  effect. 

Mr.  Knight  and  Mr.  Wigram,  in  support  of  the 
Exception : 

.  This  is  not  a  Case  between  Landlord  and  Tenant. 
But  here  the  Bankrupts,  being  seised,  in  Fee,  of  the 
Lands  and  Buildings,  and  being  the  absolute  Owners  of 
all  the  Machinery,  executed  a  Mortage  in  Fee,  of  the 
Lands  and  Buildings,  together  with  the  Machinery; 
and  the  Question  is  whether  the  Chattels  being  suffered 
to  remain  in  the  possession  of  the  Bankrupts,  could 
belong  to  the  Mortgagees.  The  Steam  Engine  was 
specifically  assigned  as  a  Chattel.  As  between  Land- 
lord and  Tenant,  it  might  have  been  removed,  and  was 
recoverable  in  an  Action  of  Trover.  As  to  the  upright 
and  tumbling  Shafts  and  Gearing,  the  Master  has 
decided  in  favour  of  our  Client;  but,  as  to  the  Steam 
Engine^  the  proposition  is  that  it  was  so  fixed  as  not  to 
be  the  subject  of  order  and  disposition.  The  Counsel  for 
the  Plaintiffs  will  found  themselves  upon  Horn  v. 
Baker  {a).  In  that  Case  there  were  two  descriptions  of 
Chattels^  namely,  Stills   and  Vats.      In  Steward  v. 


(a)  9  East,  215. 
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Z<mbe{b),  Burroughf  3.  makes  Hbe  following  obierra^ 
tion  upon  Bom  t*  Baker:  "The  StiUs  were  set  in 
Brick-work,  and  let  into  the  Ground*  Three  of  the  Vata 
were  supported  by,  and  rested  upon  Brick-work  and  Tim«* 
ber,  but  were  not  fixed  to  the  Ground ;  and  sixteen  other 
Vats  stood  on  Horses  or  Frames  of  Wood,  which  were  not 
let  into  the  Ghound,  but  stood  upon  the  Floor ;  and  the 
Court  took  the  distinction  between  Ckxxls  fixed  in  thdr 
nature^  and  those  which  can  pass  finom  hand  to  hand; 
clearly  holding  that  those  which  were  fixed,  did  not  pass 
from  the  Bankrupt  to  his  Assignees/' 


It  appears,  by  the  Evidence  for  the  Defendant,  that,  as 
between  Landlord  and  Tenant,  the  Steam  Bi^ine  was 
remoyeable,  and  that,  as  between  an  outgoing  and  an 
incoyning  Tenant,  it  would  be  paid  for  by  the  latter. 
The  stone  to  which  the  Engine  was  fixed,  was  raised  so  aa 
to  enable  a  Person  to  pass  under  it.  No  part  of  the  Steam 
Engine  was  fixed  to  the  Buildings.  The  Entablature  Plate 
is  no  part  of  the  Engine;  and  a  Person  wishing  to  remove 
the  Engine,  had  nothing  to  do  but  to  unfasten  the  Bolts 
and  Screws  by  which  it  was  secured,  and  then  the 
Engine  might  be  removed  without  injuring  the  Build' 
ings.  The  Entablature  Plate  does  not  assist  the  work- 
ing of  the  Engine.  The  only  use  of  it  is  to  fi»tu 
the  Engine.  A  block  of  Wood  would  have  answered 
the  same  purpose,  Dooti  v.  «/bii«(c).  The  Question 
here  arises  in  a  Case  in  which  the  Bankrupts,  who  were 
the  original  Owners,  have  only  qualified  that  Owner* 
ship  by  a  secret  Act.  As  between  Landlord  and  the 
Assignee  of  a  Bankrupt  Tenant,  the  Assignee  would  be 
entitled  to  take  the  Engine.    The  Evidence  ^does  not 


(()  1  Brod.  &  Bing.  513;  S.  C.  4  Moore,  a8i. 
(c)  3  Bam.  &  Aid.  165. 
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establish  any  general  usage  or  custom  as  to  Land^ 
lords  letting  Steam  Engines,  ¥rith  Mills  of  this  de* 
scription,  to  their  Tenants:  and,  if  there  is  any  sudi 
usage  as  to  Leases,  it  has  nothing  to.  do  with  a  Case 
of  Sale  or  Mortgage*  In  Zingard  r.  M^ter{d\ 
Bayky,  J.,  says:  ''There  are  two  classes  of  Cases  where 
Property  demist  to  the  Bankrupt,  has  been  held  to 
pass,  to  his  Assignees,  under  the  Stat*  21  Jac.  1,  c.  19 ; 
the  first  is,  where  the  Bankrupt  has  once  been  the 
Owner,  the  other  where  he  has  not  The  Evidence 
required  to  establish  reputed*  Ownership,  in  each  of 
these  Cases,  is  different*  In  the  former  Case,  whenitis 
once  proved  that  the  Bankrupt  has  been  the  Owner, 
and  has  continued  in  Possession  till  the  time  of  the  act 
of  Bankruptcy,  the  presumption  is,  that  he  then  con* 
tinned  in  Possession  in  the  character  of  Owner,  and> 
therefore,  proof  of  those  b/ds  is  primA  fade  Evidence 
that  the  Bankrupt  is  both  reputed  and  real  Owner.  la 
the  latter  Case,  the  mere  possession  of  the  things 
demised,  may  not  of  itself  be  sufficient  to  show  that  the 
Bankrupt  was  the  reputed  Owner  of  ihem ;  and  it  may 
then  be  necessary,  for  the  Assignees,  to  establish  that 
fact  by  other  circumstances.  In  this  Case,  it  was  proved 
that  the  Bankrupt  was  once  the  Owner  of  the  Machi<- 
liery,  and  the  Jury  have  found  that  it  continued,  in  his 
Possession,  to  the  time  ol  the  act  of  Bankruptcy.  Thai 
being  so,  the  reputed  Ownership  must  be  presumed  to 
liave  continued  as  long  as  the  possession  continued*  It 
was  proved  that  he  bad  ceased  to  be  the  real  Owner; 
but  he  would  continue  to  be  the  reputed  Owner  until  it 
had  been  made  notorious  to  the  World  that  he  had 
ceased  to  be  the  real  Owner."    In  Surer  ▼»  JZim<er(«), 
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(d)  1  Bam.  &  Cres.  308.  (0)  3ltani.  k  Cres.  36S. 
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the  principle  of  distinction  before  alluded  io,  was  recog*- 
nized.  There  the  Assignee  failed  in  establishing  a  Case 
of  reputed  Ownership.  Bryson  v.  Wylie(f),  Sinclair 
V.  Stevenson(ff).  The  King  v.  The  Inhabitants  of 
Otleyih). 

Mr.  Duckworth,  for  the  Plaintiffs : 

By  the  Mortgage-deed,  the  Steam  Engine  and  Boilers 
were  conveyed  together  with  the  Freeholds ;  but  the 
upright  and  tumbling  Shafts,  and  Mill  Gearing  were 
not  so  conveyed.  Rufford  v.  Bishop  (i)  is  a  direct 
decision  in  my  favour.  There  Hombhwer  being  seised 
in  Fee  of  some  Iron-works,  in  Staffordshire,  mortgaged 
them  to  the  Plaintiffs.  The  Property  comprised  in  the 
Security,  was  described  as  consisting  of  certain  parcels 
of  Land,  and  the  Buildings,  Steam  Engines,  Furnaces, 
Iron-works,  and  other  Erections  thereon.  Hombhwer 
remained  in  possession  of  the  mortgaged  Property 
until  he  became  Bankrupt;  and  a  Suit  having  been 
instituted,  by  his  Assignees,  claiming  part  of  the 
mortgaged  Property,  as  having  been  in  his  order  and 
disposition  at  the  time  of  his  Bankruptcy,  the  Master 
to  whom  it  had  been  referred  to  inquire  as  to  that 
matter,  reported  that  the  Furnaces,  Boilers,  Steam 
Engines,  Wheels,  Retorts,  Floor-plates,  and,  in  short, 
all  the  Machinery  and  Apparatus  of  an  Iron-work,  were 
not  in  his  order  and  disposition  at  the  time  of  his 
Bankruptcy.  The  Assignees  excepted  to  the  Report; 
and,  the  Exception  having  been  argued  before  Sir  John 
Zeach,  M.  R.,  his  Honor  said :  **  The  real  Question  here 


(/)  1  Bos.  &  FuD.  83,  n.        (1)  Rolls,  nth  March  i8a£K 
(g)  2  Bing.  514.  not  yet  Reported.  ^-  -^^^ 

(A)  1  Bam.  &  Add.  i6x.      55*-j 
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is,  whether  the  possession  of  the  Articles  in  dispute 
necessarily  inferred  that  the  Property  in  those  Articles 
belonged  to  the  Trader,  so  that  he  might  acquire  an 
additional  Credit  from  the  fact  of  such  Possession*  The 
Evidence  before  the  Master  established  that  it  is  the 
custom  in  the  County  of  Stafford^  where  Iron-works  are 
let,  that  Articles  of  this  description  should  be  furnished 
by,  and  continue  to.  be  the  Property  of  the  Lessor, 
The  mere  possession  of  the  .Bankrupt,  therefore,  did 
not  necessarily  infer  the  Property  in  them,  so  as  to 
gain  him  a  false  Credit  by  the  fact  of  Possession.  Tlie 
Exception  must  be  over-ruled."  In  Cases  like  the 
present,  the  Steam  Engine,  almost  always,  belongs  to 
the  Owner  of  the  Mill.  It  is  proved  that  it  is,  in  part, 
attached  to  the  Freehold,  and  that  it  cannot  be  removed 
without  injury  to  the  Building  in  which  it  is  placed; 
Place  V.  Fagg{k). 

The  Vice-Chancellor  :• 

Abraham^  James  and  Samuel  Sharp,  by  Indentures 
of  Lease  and  Release  of  the  2d  and  3d  of  January 
1815,  conveyed,  in  Fee,  to  Wenttoorth,  Chaloner  and 
Rishworthj  certain  Messuages  and  Mills,  with  the 
Steam  Engine,  Engine-house,  Boilers,  Shops  and  certain 
parcels  of  Land,  by  way  of  Mortgage.  By  Indentures 
of  Lease  and  Release  of  the  10th  and  11th  of  August 
1825,  Wentworth,  Chaloner  and  Rishworth,  transferred 
the  Mortgage  to  the  Plaintiffs.  In  February  1826,  a 
Commission  of  Bankruptcy  issued  against  the  Sharps. 


1831. 
Hubbard 

Bagsuaw. 


(t)  4  Mann.  &  Ryl.  277. 

*  Although  the  Question  in  the  Cause  was  a  legal  one, 
the  Parties  had  agreed  that  it  should  not  be  sent  to  a  Court 
of  Law. 
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Before  and  at  the  time  of  making  the  Mortgage^  and 
thenceforth  up  to  the  time  of  the  Bankniptcy,  Mesai&i 
Sharp  were  in  possession  of  the  mortgaged  Premises^ 
including  the  Steam  Engine,  Boilers,  upright  and  tum- 
bling Shafts  and  other  articles.  The  Master,  upon  a 
reference,  has  found  that  the  Steam  Engine  and  BiMiers 
were  not  in  the  order  and  disposition  of  the  BankraptSi 
at  the  time  of  their  Bankruptcy^  but  that  the  Shafts 
and  other  Articles  were.  An  Exception  has  been  taken, 
to  the  Report,  on  the  ground  that  the  Master  ou^t  to 
hare  found  that  the  Steam  Engine  was  in  the  order  and 
disposition  of  the  Bankrupts*  No  exception  is  taken 
in  respect  of  the  finding  as  to  the  Boilers. 


The  Evidence  distinctly  shows  that  the  Entablature 
Plate,  Spring  Beams  and  Wall  Plates  of  the  Steam 
Engine,  were  affixed  to  the  Freehold,  and  made  part  of 
it.  The  Steam  Engine,  therefore,  primd  faciei  could 
not  be  considered  as  falling  within  the  meaning  of  the 
words,  ^  Goods  and  Chattels,''  in  the  72d  Section  of  the 
6th  Geo.  4,  c.  10. 

The  general  Rule  is  that  whatever  is  affixed  to  the 
Freehold,  whether  by  the  Tenant  or  not,  shall  remain* 
and  not  be  removed  by  the  Tenant,  but  be  part  of  the 
Freehold;  Co.  Litt.  53,  a.  One  Exception  to  the  Rule 
is  the  Case  where  the  Tenant^  for  the  purposes  of  Trade, 
does,  at  bis  own  expense^  erect  Buildings  or  affix  Ma- 
chinery. In  that  case  he  may  remove  them,  during  thd 
term,  or  during  his  possession  after  the  term.  Lord 
Dudley  v.  Lord  Ward(l) ;  Pentan  v.  Robartim).  But 
in  this  Case,  it  is  to  be  observed  that  the  Steam  Engine 


(/)  Amb.  113. 


(m)  9  East,  88. 
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was  erected  before  the  Mortgage  was  made,  and  that 
Messrs.  Sharp,  the  Mortgagors,  were,  in  point  of  Law, 
merely  Tenants  at  Will  to  the  Plaintiffs,  the  Mortgagees, 
part  of  whose  Fee-simple  Estate  was  the  Steam  Engine. 
The  Law,  therefore,  regardmg  the  right  of  the  Tenant 
to  remoTe  Machinery  put  up  by  him,  and  the  Evidence 
before  the  Master,  as  to  the  local  Custom  authorising 
Tenants  to  remove  Machinery,  are  not  applicable  to  the 
present  Case.  In  Ham  ▼.  Baker  (n),  Horn  and  Jackson 
were  in  possession,  as  Tenants,  of  a  Distillery-house, 
wherein  there  were  Stills  set  in  Brick^work  and  let  into 
the  Ground,  and  Vats  resting  on  Brick-work,  but  not 
fixed  in  the  Ground.  Horn  and  Jackson  became  Bank^ 
rupts.  The  Stills  had  not  been  set  up  by  them ;  and,  in 
an  Action,  by  the  Reversioner,  against  the  Assignees,  it 
was  held  that,  because  the  Stills  were  fixed  to  the  Free* 
hold,  they  did  not  pass  to  the  Assignees ;  but  that  the 
Vats  did  pass  to  the  Assignees,  on  account  of  the 
reputed  Ownership.  That  Case  shows  that,  as  between 
the  Assignees  in  Bankruptcy  of  the  Tenant,  and  the 
Reversioner,  the  Assignees  could  not  become  entitled  to 
the  Steam  Engine ;  and  the  same  point  was,  in  effect 
decided  in  Ryatt  v.  Howies  {o) :  and  the  Case  of  Steward 
T.  Ijombe(ji)  is  a  strong  Decision,  though  not  exactly, 
of  the  same  point.  My  opinion,  therefore,  is  that  the 
Exception  must  be  overruled.  The  Costs  must  follow 
according  to  the  general  Order. 

(ji). 9  East,  fli5.    \p)  1  Ves.  375.    (p)  1  Bred,  k  Bing.  506- 


1831. 

Hubbard 

Baoshaw. 


t«^.   ■'€/ 


6. 


-£fe3>*'. 


a4a 


CASES  IN  CHANCERY- 


CHENNELL  v.  MARTIN  * 

\  HE  Plaintiffs  carried  in  Interrogatories,  under  the 
Decree,  for  the  Examination  of  the  Defendants.  The 
Master  had  allowed  some  of  the  Interrogatories,  and 
disallowed  others ;  but  had  made  no  Certificate  of  his 
having  so  done. 


18335 

7th  &  14th 

March,  and 
16th  April. 

Master* 8  Certi' 
jicate* 

The  Plaintiffs, 

under  the  De-  *»     ^    »      /.       1      t*,  .     .«»  1     ,        « 

cree  carried  in        Mr.  Cooke,  tor  the  Plamtms,  now  moved  that  the 

Interrogatories,  Master  might  be  ordered  to  settle  and  approve  of  the 
nation  of  the  '  Ii^terrogatories  which  he  had  disallowed,  or  to  receive. 
Defendants;        settle  and  approve  of  such  further  Interrogatones,  as 

the  Mfltf^^al-  n^iffht  appear  to  be  framed  with  a  view  to  elucidate  the 
lowed  some  of  ,  .        ,        .       .     ,     r.       .         1  « 

the  Interrogato-  several  matters  mentioned  or  mquired  alter,  m  and  by 

ries,  and  dis-       the  Interrogatories  which  he  had  disallowed. 

allowed  others ; 

the  Plaint!^ 

before  the  Mas-      Mr.  Turner,  for  the  Defendants,  said  that  the  Motion 

iScTrtMcate  ^^  irregular,  and  that  the  Plaintiffs  ought  to  have 
moved  that  he  waited  till  the  Master  had  made  his  Report  disallow- 
might  be  ordered  i^g  the  Interrogatories,  and,  then,  excepted  to  it; 
hS^S!^  J3«j/A«  T.  WUliams  (a).  PurceU  v.  Macnarmra  (6). 
which  he  had       In    PcLXton  v.   Douglas (c)   Lord    JEldan,    C,    says: 

disallowed,  or  « rj^^  Exception  should  be,  not  to  the  propriety  of  the 
to  receive  others  \  ,       ,*         ,     X     -^ 

forthesamepur-  Interrogatories,  but  to  the  masters  Certificate  upon 

pose :  Motion  what  he  does,  after  the  Interrogatories  are  addressed  to 

proper  course  *^®  Witness."    Jones  v.  Powell  (^d)  is  inconsistent  with 

being  to  wait  till 

^^Masterhas  m  An  early  Report  is  given  of  this  Case,  on  account  of  its 

ficate  imd  th  n  i'^P^*'^*"*^®  ^  ^^^  Practice  of  the  Court. 

to  except  to  it.  W  ^  ^es.  459.                       (c)  16  Ves.  244. 

y^AfZ  t^^  (b)  12  Ves.  166.                     (rf)  Ante,  vol.i,  387. 
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all  the  Authorities.     Harris  v.  De  Tastetie\  Strang^ 
V.  Thomas  (f). 

Mr.  Cooke,  in  reply : 

Hughes  v.  WiUiams  was  dedded  without  reference  to 
Ejfles  V.  Ward  (g).  Stanyford  v.  Tudor  (A).  That 
Case  is  referred  to,  by  Lord  Eldon,  in  Paxton  v.  Douglas, 
with  approbation (i).  Lucas  v.  Temple{k);  Jones  v. 
PowelL  The  distinction  between  a  Report  and  a  Cer- 
tificatei  is  that  a  Draft  of  the  Report  is  first  delivered  to 
the  Parties,  next  a  Warrant  is  taken  out  to  settle  it,  and 
then  it  is  issued  by  the  Master,  and  confirmed.  A  Cer- 
tificate is  demandable,  by  the  Party,  instanter;  no 
Draft  of  it  is  delivered  by  the  Master,  nor  is  the  Mcutef 
attended  on  the  settling  of  it.  Therefore,  objections, 
which  are  always  preliminary  to  Exceptions,  can  not  be 
taken  to  it.  It  is  issued  to  inform  the  Court,  merely, 
that  Interrogatories  have  been  settled.  It  is  affirmative 
only ;  the  Master  never  certifies  that  he  has  disallowed 
any  of  the  Interrogatories ;  but,  in  reporting  as  to  the 
sufficiency  of  an  Answer,  the  Master  reports  both  in 
the  affirmative  and  in  the  jiegative.  The  Archbishop  of 
York  V.  Stapleton(l). 


1833* 


Chennell 

V. 

Martiit. 


[The  Vice-CKanceUor : — Is  not  the  Case  cited  from 
Mosely,  inconsistent  with  Lord  Clarendon^s  Order(m).] 

Mr.  Coohe : — ^The  Cases  cited  establish  a  course  of 
Practice  contrary  to   Lord  Clarendo7C%  Order;  -and. 


(e)  Cited  in  Jones  v.  PotoeU, 
(/)  Seton  on  Decrees,  14. 
(g)  Mob.  256. 
{h)  2  Dick.  548. 
Vol.  IV.  A  A 


(i)  16  Ves.  243. 

(k)  9  Ves.  299. 

(0  See  post,  p.  345- 

(m)  Beames's  Orders,  210. 
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therefore,  we  hare  the  authority  of  Lord  Eldon  for  say- 
ing that  that  Order  is  to  be  considered  as  rescinded  (n). 

The  Vicb-Chancellor  : 

Where  it  has  been  referred  to  the  Master  to  make 
enquiries,  or  to  take  Accounts,  and  to  examine  Parties 
upon  Interrogatories  as  he  shall  think  fit,  and  the  Master 
either  settles  Interrogatories  which  are  objected  to,  or 
refuses  to  settle  any  Interrogatories  at  all,  or  any  proposed 
set  of  Interrogatories^  and,  in  that  respect,  an  objection 
is  made,  the  question  has  been  argued  before  me  how 
that  objection  shall  be  brought  before  the  Court, 
whether  by  Motion  or  Petition,  or  by  way  of  Excep* 
tion? 


If  the  Master  settles  Interrogatories,  he  certifies  that 
he  has  allowed  them,  and  that  Certificate  is  filed  in  the 
Report  Office.  If  he  refuses  to  settle  any  Interroga- 
tories at  all,  or  any  given  set  of  Interrogatories,  he  pro- 
ceeds to  make  his  Rq)ort  without  them. 

I  am  not  aware  of  any  distinction  between  a  Master's 
Report,  and  a  Master's  Certificate.  The  Pr€u:tical 
Register  defines  a  Certificate  to  be  a  matter  in  writing 
under  the  hands  of  Officers  of  the  Court ;  and  defines 
a  Report  to  be  a  Master's  Certificate  to  the  Court 
Lord  Clarendon's  Orders,  and  the  Order  of  the  S9th 
October  1692,  directing  the  filing  of  Reports,  speaik  of 
Certificates  or  Reports  as  being  the  same  things,  and 
subject  to  the  same  rules.  In  the  9th  of  the  New 
Orders,  the  language  is:  ^If  an  Answer  be  certified 
sufficient,  it  shall  be  deemed  to  be  so  from  the  date  of 


(n)  Boehm  v.  De  Tastet^  1  Ves.  &  Beam.  328^. 
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the  Report."    The  16th  Proposition  of  the  Chancery  1 833. 

CommissionerSi  luies  this  expression:  "That  upon  a  ""        ' 

third  Answer  certified  to  be  insufficient,  the  Defendant  Chen  n  ell 
shall  be  examined,  upon  Interrogatories,  to  the  points  Mautin. 
reported 'msaf&cientf*  and,  in  the  19th  Proposition,  the 
language  is :  ^  Unless  the  Master  shall  think  fit  to  make 
his  Report  at  a  fiiture  time,  certifying  thereby  that  such 
future  thne  was  necessary ;''  and  the  constant  language 
of  every  Report  is :  ''all  which  I  certify/'  In  Jones  rl 
Powell  (o)  Sir  A.  Hart  is  represented  to  have  said  that 
the  difference  between  a  Report  and  a  Certificate,  wacr 
that,  with  respect  to  the  former,  the  Court  has  laid  H 
down,  as  an  inflexible  rule,  that,  before  Exceptions  could 
be  taken  to  it,  objections  must  be  carried  in  before  the 
Master ;  but  that  there  was  no  such  rule  with  respect  to 
the  latter :  that,  if  a  Certificate  like  the  one  in  ques- 
tion, could  be  excepted  to,  he  did  not  see  why  Exceptions 
might  not  be  taken  also  to  a  Certificate  given,  by  the 
Accountant-general,  as  to  Stock  standing  in  his  Name  r 
That  the  proper  course  was  to  move,  on  Affidavit,  that 
the  Certificate  might  be  quashed.  Yet  the  reason 
assigned  does  not  seem  to  bear  him  out;  for,  taking 
Lofd  Clarendon^u  Orders,  and  the  subsequent  Orders 
relating  to  Reports  made  by  Meuters,  together,  it  is 
reasonably  evident  that  Reports  and  Certificates  made 
by  Masters^  are  the  satbe ;  and  the  second  part  of  his 
illustration  is  inapplicable,  because  the  General  Orders 
require  Exceptions  to  be  taken  to  Reports  or  Certificates 
of  Masters,  but  not  to  Reports  or  Certificates  of  other 
Officers  of  the  Couit ;  and  it  does  not  follow,  because  it 
might  be  right  to  move  to  quash  the  Accountant- 
general's  Certificate,  that  it  is  right  to  move  to  quash 

(0)  AntCf  1  vol.  387, 
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a  Master's  Certificate.  If  Sir  A.  Hart  had  said  that 
there  was  a  difference  between  the  Certificate  of  a 
Master^  and  the  Certificate  of  any  other  Officer  of  the 
Court;  I  think  he  would  have  said  rightly :  because 
Masters*  Reports  or  Certificates,  are,  by  the  Greneral 
Orders,  directed  to  be  filed,  and  are  made  not  liable  to 
Appeal,  unless  by  way  of  Exception,  in  support  of  which 
Objections  must  be  previously  carried  in.  But  those 
Orders  do  not  apply  to  Certificates  or  Reports  of  any 
other  Officers  of.  the  Court.  In  common  parlance,  how- 
ever, the  term  Report  is  not  used  with  respect  to  the 
Certificate  of  any  other  Officer  of  the  Court  than  a 
Master.  We  say  the  Certificate  of  the  Accountant- 
general,  the  Certificate  of  Commissioners  of  Partition, 
the  Certificate  from  the  Six  Clerks'  Office,  as  in  the 
43d  of  the  New  Orders.  But,  though  we  apply  the 
term  Report  to  the  more  lengthened  Productions  of  a 
Master,  and  the  term  Certificate  to  his  shorter  State- 
ments, it  is,  I  think,  clear  that  all  his  Reports  are  Certi- 
ficates, and  all  his  Certificates  are  Reports. 


The  General  Orders  of  the  Court  must  be  followed, 
unless  there  has  been  a  uniform  curr^it  of  Practice  to 
the  contrary.  In  JEyles  v.  Ward{p\  which  was  cited 
by  Mr.  Cooke,  it  seems  that  it  was  referred,  to  the 
Master,  to  amend  an  Enrolment ;  and  he  made  a  Reporty 
to  which  the  Defendants  had  taken  Exceptions;  but 
the  Master  of  the  Rolls  said  those  Exceptions  were 
irr^ular :  '^  for  the  Order  was  for  him  to  amend,  and 
he  certifies  that  he  has  amended;  and,  though  the 
Master's  opinion  cannot  preclude  the  Defendant,  if  he 
has  any  objection  to  it,  he  must  move  to  discharge  the 


(p)  Mosely,  256. 
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Report,  but  cannot  except  to  it,  for  Exceptions  are  to 
be  taken  only  to  Reports  that  must  be  confirmed  by 
the  Courts  or  to  Special  Reports,  because  the  Court  is 
to  pass  judgment  upon  them.  But  this  is  fidrly  a 
Certificate,  and  there  is  no  colour  to  except/'  It  is 
observable  that,  whether  the  Certificate  was  long  or 
short,  it  is  called  a  Report  throughout,  and  though  it 
might  have  been  valid  without  Confirmation,  or  be 
primA  facie  taken  to  be  right,  it  by  no  means  followed 
that,  if  it  were  objected  to,  the  course  prescribed  by  the 
General  Orders,  ought  not  to  have  been  adopted; 
because,  in  that  case,  the  Court  must  pass  judgment 
upon  it.  So  that  the  reasoning  of  the  Master  of  the 
Rolls  is  not  satisfactory ;  nor  does  it  appear  what  he 
meant  by  distinguishing  Special  Reports  from  Reports 
that  must  be  confirmed  by  the  Court.  It  is  observable 
also,  that,  by  an  Order  of  the  13th  of  January  1697(9), 
not  fillip,  or  improperly  filing  an  Affidavit,  is,  expressly, 
made  cause  of  exception  to  a  Report. 


1833. 


Cbevvell 
Martin. 


In  1742  there  occurred  the  Case  of  the  Archbishop  of 
York  V.  Stapleton,  which,  according  to  the  entry  in  Reg. 
Lib.  A.  1742,  fol.  162,  was  as  follows:  '^ The  Matter  of 
the  Exceptions  taken  by  the  said  Archbishop  and 
Thomas  Hayter,  to  the  Report  of  Samuel  Burroughs, 
Esq.,  one,  8cc.  dated  the  26th  October  last,  on  settling 
the  Interrogatories  exhibited  before  him,  by  the  said 
Plaintiffs,  the  said  Archbishop  and  Hayter,  for  the  Exa- 
mination of  the  Defendants  Miles  Stapleton  and  Thomas 
Athinson,  in  pursuance  of  an  Order  made  the  24th  June 
1741,  coming  on,  yesterday  and  this  day,  to  be  argued 
before  the  Lord  Chancellor,  and  the  said  Plaintiffs  first 


(9)  Beames's  Orders^  307. 
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Exception  being :  ''  For  that  the  said  Matter  had|in  the 
first  of  the  said  Interrogatories  ejdubited  before  hiv), 
struck  out  and  disallowed  great  part  of  the  said  Interro- 
gatories, viz.  from  the  words,  &c  to  the  word,  ficc  which 
he  ought  not  to  have  done ;  upon  debate  pf  the  Matter, 
l^d  hearing  what  was  alleged  by  the  Counsel  for  the 
said  Parties^  his  Lordship  doth  Order  that  the  said  Ex- 
ception be  allowed,  with  this  Direction,  that,  in  the  first 
part  of  the  said  Interrc^tory  after  the  word  (&c.)f  these 
words  be  omitted, .  • . «  and  that  after  the  words  (&c.)f 
these  words  be  inserted,  &c."  In  Strange  ▼•  J^konuu  at 
the  Rolls  in  1747  (cited  in  Mr.  Seton^s  very  yaluable 
Work,  p.  14^)  an  Exception  to  the  Master*&  Certificate  ci 
having  settled  Interrogatories  for  the  Examination  of  a 
Party,  was  allowed. 


Then  in  1778^  the  Case  of  Stamyfard  v.  Tudor  (r) 
occurred.  In  the  Registrar's  Book  there^is  but  a  short 
Note  of  the  Case.  The  word  ^*  Report"  is  used,  but  not 
the  word  Certificate,  and  nothing  appears  to  countenance 
what  Dickens  has  reported,  save  that  the  Exoepticm 
was  overruled.  It  is  plain,  however,  that  Lord  Thwrhw 
knew  nothing  of  the  subject,  and  the  reasoning  of  Sir 
Thomas  SewM  is  inconclusive,  for  how  could  the  deter- 
mining of  the  question  whether  the  Examination  was 
sufficient  or  not,  determine  the  question  whether  the 
Interrogatories  were  proper  or  not  It  seems  the  object 
tion  was  that  the  Interrogatories  were  too  long.  But 
suppose  it  had  been  that  they  were  too  short,  and  did 
not  penetrate  sufficiently  into  the  Case,  how  would  Sir 
T.  SewelTB  reasoning  apply  ?  It  is  observable  that  no 
reference  is  made,  by  Sir  T.  Sewell,  to  the  Greneral 


(r)  2  Dick.  548. 
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Ord^s,  or  to  the  Oeuse  of  the  Archbishop  of  York  y. 
Stapl^on,  or  to  Strange  ▼.  2%ma8,  In  Price  ▼.  Shew  («) 
in  1789,  Observations  are  made  as  to  the  course  of  pro- 
ceeding upon  certain  Reports,  but  nothing  is  stated  that 
affects  the  present  question.  Holbeohe  ▼.  Sylvester  {t) 
proves  nothing,  but  that  an  **  Exeeption  will  lie,  and 
a  Petition  will  not,  to  a  Master's  Report  of  Costs." 
Though  in  Lucas  v.  Temple  (u).  Lord  Eldon  seems  to 
doubt  whether  the  Decision  in  Holbeche  y.  Sylvester  wtLS 
right  But  in  Hughes  v.  Williams  {x)  (in  1801),  Lord 
JEldon  decided,  expressly,  that,  where  the  ilfo^^er  settled 
Interrogatories  which  were  objected  to,  as  containing 
what  was  improper,  the  Matter  should  be  before  the 
Court,  by  Exception,  and  not  by  Petition.  In  Purcell 
Maaiamara  (y),  in  1806,  the  Master  had  reported  that 
an  Examination  was  6u6Scient ;  and  an  Exception  was 
taken,  generally,  that  it  was  insufficient,  and  the  objec- 
tions were  that  an  Exception  would  not  lie  at  all ;  and, 
if  it  would,  that  it  should  be  specific,  and  not  general. 
Mr.  Richards,  as  amicus  curia,  thought  that  the  mode 
of  proceeding  was  right;  and  Sir  WUliam  Orant  held 
it  to  be  so,  referring  to  a  Case  of  Lucas  ▼.  Temple,  before 
Lord  Alvafdey*  In  Paxton  y.  Douglas,  in  1809(r),  the 
Master  certified  that  he  had  allowed  Interrogatories,  in 
a  Creditor's  Suit,  for  the  Examination  of  a  Creditor,  who 
came  in.  ^  He,  it  seems,  excepted.  Lord  Eldon  referred 
to  Stanyford  ▼.  Tudor;  but  no  reference  was  made  to 
the  General  Orders,  or  to  the  Decisions  in  1742  and  1747, 
or  to  the  Case  of  Hughes  ▼.  WHUams :  and  Lord  Eldon 
held,  without  adverting  to  them,  that,  under  the  circum- 


1833- 
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(9)  2  Dick.  783. 
(0  6Ve8.  417. 
(tt)  9  Ves.  299* 
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stances  of  the  Case,  the  Exception  should  not  be  to  the 
propriety  of  the  Interrogatories,  but  to  the  Master^s 
Certificate  upon  what  he  does,  after  the  Interrogatories 
are  addressed  to  the  Witness.  In  PcLxton  y.  Douglas,  the 
Witness  objected ;  and»  if  the  Interrogatories  went  too  fiir. 
Lord  EldofC%  Observation,  which  was  the  same  as  Sir 
T.  SeweWs  in  Stanj/ford  ▼.  Tudor,  might  be  just  But 
it  is  manifest  that,  if  the  Interrogatories  had  not  gone 
far  enough,  his  Observation  would  not  be  applicable; 
for  a  full  Answer  to  the  Intenx^tories,  would  not,  in 
that  Case,  have  produced  the  full  Examinationdesired  by 
those  who  wished  to  have  more  extensive  Interrogatories. 
In  the  Anonymous  Case  (a)  in  1818,  the  Master  certified 
that  an  Examination  was  impertinent;  and  the  Ftce^ 
Chancellor  J  on  Motion,  referred  it  back,  to  the  Master^ 
to  review  his  Certifi,cate ;  but  it  does  not  appear  that 
any  objection  was  taken  that  the  proceeding  should  be 
by  Exception. 


It  is,  I  think,  manifest,  from  the  statement  of  these 
Cases,  that  there  is  no  settled  course  of  Practice  con* 
trary  to  the  General  Orders.  But  we  have  the  authority 
of  Lord  Hardtvicke  in  1742,  the  Master  of  the  Rolls  in 
1747,  and  Lord  Eldon  in  1801,  in  support  of  the  General 
Orders,  against  the  authority  of  the  Master  of  the  RoUs 
in  1729,  Lord  Thurlow  in  1778,  and  Lord  Hldon  in 
]809,  consequently,  the  balance  of  authority  is  in  fiivour 
of  the  General  Orders ;  and,  where  the  objection  to  the 
Report  does  not  appear  upon  the  face  of  it,  I  am  of 
opinion  that,  if  a  Master  reports  or  certifies  adversely, 
the  objection  to  his  Reporter  Certificate  should  be  made 
by  Exception,  and  not  by  Motion  or  Petition. 


(a)  3  Madd.  246. 
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The  question  that  has  been  argued  is  more  extensive 
than  the  question  in  the  particular  Case,  which  is  that 
the  Master  has  not  Settled  certain  Interrogatories ;  and 
the  question  is,  whether^  on  Motion,  I  ought  to  inter- 
fere, before  the  Master  has  made  his  Report.  It  con- 
stantly happens,  in  matters  of  Pedigree  and  matters 
of  Title,  that,  when  the  Master  has  made  his  Report,  an 
Exception  is  taken ;  because  either  he  has  admitted  or 
rejected  Evidence  that  he  ought  not;  and  it  is  not  the 
course  of  the  Court,  and  great  inconvenience  would  be 
produced  if  it  were  the  course,  to  a|^ly,  before  the 
Report  is  made,  for  an  Order  that  the  Master  shall 
reject  or  admit  proposed  pieces  of  Evidence.  The  pro- 
priety of  whathe  has  done,  is  discussed  on  Exceptions  to 
the  Report.  If,  in  this  Case,  the  Master  had  certified 
that  he  had  settled  Interrogatories,  my  opinion  is  that  the 
proper  mode  of  obj^ting,  would  be  by  Exceptions  to  his 
Report.  But,  as  he  has  not  settled  Interrogatories,  I 
must  wait  till  the  Master  makes  a  Report,  and  then,  on 
Exceptions,  determine  whether  he  has  acted  rightly  in 
refusing  to  Examine  the  Defendants  at  all,  or  in  any 
given  manner.  I  shall,  therefore,  refuse  the  Motion, 
.but  without  Costs ;  for  the  matter  has  been  placed,  by 
the  Cases  and  Dicta  which  have  been  cited,  in  some 
obscurity*. 

*  The  Reporter  ia  indebted  to  Mr.  Seton^  for  the  Note  of 
the  following  MS.  Case: 

ANONYMOUS.— Hilary,  1779. 

BY  Decree,  all  Parties  were  to  be  examined  upon  Interroga- 
tories as  the  Master  should  direct ;  the  Master  settles  Interro- 
gatories for  Examination  of  Defendants,  and  makes  his 
Report.  Defendant  being  dissatisfied  with  the  Interrogatories^ 
takes  Exceptions  to  the  Report  This  not  proper,  and  Ex- 
ceptions discharged,  for  it  is  the  province  of  the  Master  to 
settle  the  Interrogatories,  and  the  party  to  be  examined  can* 

not 
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1833:  CHALK  V.  THOMPSON. 

14th  March,     rp 

^ V '      1  HE  Defisndants  had  been  examined  upon  Interroga- 

Practice.  tories,  under  a  Decree.    Tiie  Master  having  certified  the 

Examination.  Examination  to  be  sufficient,  a  Motion  was  now  made. 

Motion  to  difl-  <3Q  the  part  of  the  Plaintifis,  that  the  Master^B  Certifi- 

chargeaAfw-  ©ate  might  be  discharged,  and  that  the  Defendants 

of  the  suffici-  nugbt  be  ordered  to  put  in  a  sufficient  Examination  to 

ency  of  the  De«  the  Interrogatories, 
fendant's  Ex- 
amination un- 
der a  Decree,  Mr.  Knight ^  in  support  of  the  Motion. 

refused;  the 

beine  to  except  ^''  Beames  and  Mr.  Sandys,  contrA,  contended  that 
to  the  Master's  the  Motion  was  founded  on  a  mistake  of  the  Practice, 
^^^^®*  which  required  the  Plaintiffs  to  except  to  the  Certifi- 

cate/ Stanyford  y.  Tudar(a\  Hughes  y.  Williams{h\ 
PurceU  V.  ]tPNamara(c),  Paxtan  y.  Douglas (d). 

16th  April.  ^^  Vtce^ChanceUor,  after  giving  Judgment  in  the  pre* 

ceding  Case,  refused  the  Motion,  on  the  ground  that  Ex-^ 
ceptions  ought  to  have  been  taken  to  the  Certificate  (e};, 

(a)  s  Dick.  548.  (c)  is  Ves.  170. 

(b)  6  Yes.  459.  (d)  16  Tei.  344. 

not  taks  Exceptions^  the  Judgment  and  Report  of  the  Master 
being  dedsivet  and,  tit  this  case,  final.  But  the  proper  mode 
of  proceeding  in  order  to  have  the  opinion  of  the  Court  is, 
for  the  P&rty  to  put  in  such  Examination  as  he  thinks  proper, 
and  if  the  Master  reports  it  insufficient,  he  may  take  Excep- 
tions to  that  Report,  and  have  the  opinion  of  the  Court,  for 
here  the  Report  is  not  final.  See  Fox  v.  Mackreth^  1  Yes.  jun. 
69, 70 ;  Tkomton  ▼.  Fettatt,  1 1  Price,  733,  note  (a) ;  Harris  v. 
Kemhky  4  Russ.  474.  477 ;  see  CkaUc  v.  Thompsony  supra. 
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TYLER  V.  LAKE.  ^8^^ . 

7th  May. 
JUENRYLord  Teynham,  by  his  Will  dated  in  17M,     ' ' 

devified  his  Real  Estates  in  Kent  and  Staffordshire,  to       Merger  of 
his   Brother,  the    Honourable  John   Roper,  in  Fee,  ^ ' 

charged  with  1,000  Z.,  which  he  gave  to  his  Brother,  j  devised  his 
upon  Trust  to  be  laid  out  upon  Government  or  Real  Re^  Estates  to 
Securities,  for  the  separate  use  of  Catharine,  the  Widow  ^  !l^^'*  l 
o{  Francis  Henry  Tyler,  for  her  life,  and,  after  her  de-  i,ooo/.,  which 
cease,  upon  Trust  to  be  paid  to  such  Person  or  Persons  be  gave,  to  B.  in 
as  she  should,  by  her  Will,  appoint  j  and,  in  default  of  J^for^^^"^ 
appointment,  he  directed  that  the  1,000  Z.  should  be  separate  use  of 

retained  by  his  Brother,  for  his  own  use :  and  that  his  jp*  ^'  ??^^  , 

for  her  lifey  and, 
Brother  should  pay  Interest  for  the  same,  from  the  end  after  her  de- 

of  six  Calendar  Months  after  his  decease.  cease,  as  she 

should,  by  her 

Will,  appoint. 

The  Testator  died  in  1800,  leaving  his  Brother,  (who  and  in  de&ult 

thereupon  became  John  Lord  Teynham)  his  Heir.    John  of  Appointment, 
Lord  Teynham,  by  his  Will  dated  the  6th  of  December  by  B.    B,  de- 
49M,  after  giving  some   legacies^  gave  all  his  Real  vised  the  Es- 
Estates  to  Edmund  Bacot  and  WUUam  Leese,  in  Fee,  J  x*rS?foS?  c!* 
upon  Trust  to  pay,  thereout,  his  Debts,  Funeral  and  and  D.  as  Te- 
nants in  Com- 
mon, in  Fee,  subject  to  his  Debts,  &c. ;  and  by  a  Codicil  he  directed 
his  Personal  Estate  to  be  first  applicMl  in  payment  of  his  Debts, 
Legacies,  Slc.    After  B.'s  death,  the  Trustees  conveyed  the  Estates 
to  C.  and  D.  as  Tenants  in  Common  in  Fee,  subject  to  the  i,ooo  /., 
and  other  incumbrances.    C  and  D.  having  luneed  to  make  partition, 
one  Moiety  of  the  Estates  was  conveyed  to  C,f  in  Fee,  subject  to  a 
Term  for  indemnifying  D*  firom  the  i,ooo2.,  and  the  other  Moiety  was 
conveyed  to  D.  in  Fee.    C.  afterwards  mortgaged  her  Moiety  in  Fee ; 
and  by  her  Will,  without  referring  to  the  i,ooo  /.,  disposed  of  her  Per- 
sonal jEstate  in  genend  terms.    Held  that  the  i,ooo /•  was  merged. 
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1831.  Testamentary  Expenses  and  Legacies,  and  all  Incum- 
brances affecting  those  Estates,  and,  subject  thereto,  in 
Trust  for  Catharine   Tyler  and  his  Nephew  Charles 

Lake.  Henry  Tyler ^  equally,  as  Tenants  in  Common  in  Fee; 
and  he  appointed  Bacot  and  Leese  his  Executors.  By 
a  Codicil  of  even  date  with  his  Will,  he  directed  that 
his  Personal  Estate  should  be  first  appUed  in  payment 
of  his  Debts,  Funeral  and  Testamentary  Expenses,  and 
Legacies,  and  that  such  part  thereof  as  his  Personal 
Estate  should  not  be  sufficient  to  discharge,  should  be 
paid  out  of  his  Real  Estates.  It  being  known  that 
John  Lord  TeynhanCs  Personal  Estate  would  be  in- 
sufficient to  pay  his  Debts,  no  disposition  of  the  Residue 
was  contained  either  in  the  Will  or  in  the  Codicil. 

The  Testator  afterwards  died,  leaving  Mrs.  Tyler  and 
Charles  H.  Tyler  his  Next  of  Kin. 

By  Indentures  of  the  4th  and  5th  of  January  1825, 
Bacot  and  Leese  conveyed  the  Estates,  to  Catharine 
Tyler  J  and  Charles  H,  Tyler  in  Fee,  to  the  use  of  Bacot 
and  Leese^  for  500  years,  upon  certain  Trusts  for  indem- 
nifying them  against  all  Costs  that  they  might  sustain 
in  consequence  of  their  having  executed  that  Convey- 
'  ance,  and,  subject  to  that  Term,  to  the  use  of  Catharine 
Tyler  and  Charles  Henry  Tyler,  as  Tenants  in  Com- 
mon in  Fee,  subject  to  the  1,000/.,  and  to  the  Funeral 
and  Testamentary  Expenses,  Debts  and  Legacies  of 
JohnlaOTd  Teynham. 

Catharine  Tyler  and  Charles  Henry  Tyler  afterwards 
paid  all  the  Debts  of  John  Lord  Teynham  which  his 
Personal  Estate  was  insufficient  to  pay,  with  the  ex- 
ception of  his  Mortgage-debts  and  the  1,000/. ;  and, 
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having  agreed  to  make  Partition  of  the  Estates,  they  1831. 

referred  it  to  John  Lake  and  William  Lake  to  divide 

the  Estates  between  them'.     Messrs.  Lake  having  made 

their  Award,  Catharine  Tyler  and  Charles  Henry  Tyler ^         Lake. 

by  Indentures  of  the  9th  and  10th  of  June  1825,  con-' 

veyed  one  Moiety  of  the  Estates,  to  William  Lake^  for 

1,000  years,    upon   certain   Trusts    for   indemnifying 

Charles  Henry  3^2^  from  the  1,000/.,  and  from  certain 

of  the  Mortgage-debts  of  John  Lord   Teynham^  and, 

subject  to  that  Term,  to  Catharine  Tyler  in  Fee,  and 

the  other  Moiety,  to  John  Lake,  for  1,100  years,  upon 

certain  Trusts  for  indemnifying  Mrs.  Tyler  from  the 

rest  of  the  Mortgage-debts  of  John  Lord   Teynham, 

and,  subject  to  that  Term,  to  certain  Uses  in  favour  of 

Charles  Henry  Tyler  and  his  Heirs.     By  Indentures  of 

the  4th  and  5th  of  July  1825,  Mrs.  Tyler  mortgaged 

part  of  her  Moiety  of  the  Estates,  to  James  Parkinson, 

in  Fee,  forsecuric^  5,800/.  and  Interest. 

Mrs.  Tyler  being  seised,  in  Fee,  of  the  Premises  so 
allotted  to  her,  subject  to  the  1,000  2.  (supposing  that 
Charge  to  be  then  subsisting,  and  not  merged),  and 
to  the  Debt  of  5,800/.,  and  to  the  Mortgage-debts  of 
John  Lord  Teynham  from  which  Charles  Henry  Tyler 
was  indemnified  a&  before  mentioned,  and  also  sub* 
ject,  as  between  her  and  the  respective  Incumbrancers, 
to  the  other  Mortgage-debts  of  John  Lord  Teynham 
from  which  she  was  indemnified  by  Charles  Henry 
Tyler,  as  before  mentioned,  by  Indentures  of  the  9th 
and  10th  of  August  1825,  conveyed  the  Premises 
allotted  to  her,  subject  to  the  several  Mortgages  and  . 
other  Incumbrances  then  aflfecting  the  same,  to  John 
Lake  and  Edmund  Bacot,  upon  Trust  to  pay  certain 
Annuities  during  her  life,  and,  subject  thereto,  in  Trust 
for  herself  for  life ;  and  the  Trustees  were  empowered 
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1831.  to  raise,  by  Sale  or  Mortgage  of  the  Premises,  Money 
sufficient  to  pay  off  the  then  subsisting  Incumbrances, 
and,  they  were  directed,  after  Mrs.  Tyler^s  decease,  to 

T  ^'  sell  the  Premises  remaining  undisposed  of,  and  to  pay 

off  all  such  Mortgages,  Chaises  and  Incumbrances  us 
should  be  then  affecting  the  Premises,  and  created 
prior  to  the  date  of  the  now  stating  Indaitures,  by 
Mrs.  Tyler,  or,  subsequently  thereto,  by  the  Trustees, 
and  to  distribute  the  remainder  of  the  proceeds  of  the 
Sale  amongst,  or  for  the  benefit  of  her  Children,  as 
therem  directed*. 

After  the  execution  of  this  Settlemeit,  Mrs.  Tyler 
borrowed  11,800/.  firom  the  Equitable  Assurance  So- 
ciety ;  and,  with  that  sum,  she  cleared  off  all  the  In- 
cumbrances affectii^  her  Moiety  of  the  Estates,  except 
the  1,000 1.,  and  the  Chaiges  against  which  she  had  been 
indemnified  by  CiarUa  Henry  Tyler ;  and,  to  secure  the 
11,800/.,  she  (but  without  the  concurrence  of  the  Trus- 
tees ot  the  Settlement)  mortgaged  pert  of  the  settled 
Estates,  to  the  Society. 

Mrs.  Tyler,  by  her  Will  dated  the  10th  of  August 
1826,  and  which  was  executed  by  her  in  the  presence 
of,  and  attested  by  two  Witnesses,  gave,  to  Jein  Lake 
and  Ednnmd  Bacot,  all  her  Household  Funiiture, 
ready  Money^  Monies  in  the  Funds,  and  in  the  hands 
of  her  Banker,  Securities  for  Money,  Bonds,  Bills, 
Specialties,  Mortgages,  Book«debts,  Linen,  Weaving 
Apparel,  Watches,  Lace,  Trinkets,  Jewels,  and  other 
Personal  Ornaments,  Plate,  Books,  Carriages,  Horses, 
Cows  and  Live  Stock  of  erery  description.  Stable 
Utensils,  Wine  and  Liqnon^  and  all  oilier  her  Property, 
whatsoever  and  wheresorer,  of  a  Personal  nature,  upon 

•  See  (Wife,  p.  144. 
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the  Trusts  therein  mentioned ;  but  she  made  no  specific 
appointment  of  the  1,0002. :  and,  upon  her  death. 
Letters  of  Administration  of  her  Effects,  with  her  Will, 
annexed,  were  granted  to  her  Daughter,  Mary  Jane 
Tykr. 

The  Bill  was  filed,  by  three  of  Mrs.  Tyhr^f^  Chil- 
dren, against  John  Lake,  Edmund  Bacot^  Mary  Jane 
Tyler,  Charles  Henry  Tyler ,  and  the  two  other  Chil- 
dren of  Mrs.  Tyler,  WiUiam  LeesCf  the  Trustees  of  the 
Equitable  Assurance  Society,  and  certain  other  Persons : 
it  prayed  that  the  Trusts  of  the  Settlement  might  be 
carried  into  execution ;  that,  if  it  should  appear,  to  the 
Court,  that  the  1,000  2.  was  merged,  it  might  be 
declared  a^ordingly ;  but,  if  the  Court  should  be  of 
opinion  that  the  same  was  still  a  subsisting  Charge, 
that  an  Account  might  be  taken  of  i^hat  was  due  in 
respect  of  soch  Chaige« 

Mary  Jane  Tyler^  by  her  Answer,  claimed  to  be  en- 
titled, as  the  Personal  Representative  of  Catharine 
Tyler,  to  have  the  1,001^  2.  raised  and  paid  to  her :  and 
she  sulmiitted  that  that  Sum  was  a  subsisting  Charge 
upon  the  Hereditaments  out  of  which  it  was  made 
payable,  and  that  the  same  had  not  been  merged  in  the 
Fee-simple  thereof,  as  regarded  Catharine  Tyler ,  or 
her,  the  Defendant,  as  the  Personal  Representatiye  of 
Catharine  Tyler;  and  thai  Catharine  Tyler  took  an 
absolute  Interest  in  the  1,000/.,  and  that  it  passed 
under  the  general  terms  in  her  Will,  and  fonned  part  of 
her  Assets.  Charles  Henry  Tyler,  by  his  Answer,  sub- 
mitted that  the  1,000/.  had  not  been  merged,  either  as 
regarded  Catharine  Tyler  and  her  Reptesentatiye,  or  as 
regarded  John  Lord  Teynham  and  his  Representatires, 
but  that  the  same  was  then  payable  to  the  Executors 
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18:^1.  oi  John  Lord  Teyvham,  and  became  immediately  due, 

from  them,  to  his  Real  Estates^  in  indemnification  there- 
of, from  the  Debts  which  had  been  borne  by  those 
Estates ;  and  that,  in  consequence  of  the  Partition,  and 
according  to  the  construction  of  the  Deeds  of  Partition-, 
the  Moiety  of  those  Estates  which  had  been  allotted  to 
Catharine  Tyler^  was  not  entitled  to  the  whole  benefit 
of  such  Indemnification,  to  the  exclusion  of  the  Moiety 
allotted  to  him,  the  Defendant ;  and  that  such  Indemni- 
fication was  in  nowise  afiected  by  the  Partition,  and 
that  he  was  entitled  to  share  in  the  benefit  thereof  in 
respect  of  his  Moiety  of  those  Estates. 

The  Defendants,  Bacot  and  Leescy  by  their  Answer, 
submitted,  to  the  Court,  whether  the  1,000/.  was  still 
a  subsisting  Charge,  and,  if  it  was,  whether  it 
ought  to  be  raised  and  paid,  to  Mary  Jane  Tyler ^  as- 
the  Representative  of  Mrs.  TyUr^  or  to  them,  the  De^ 
fendants,  as  the  Personal  Representatives  of  John  Lord 
Teynhanij  and  whether  the  same  became  immediately 
due,  from  them,  to  his  Real  Estates,  in  indemnifica- 
tion thereof  from  the  Debts  borne  by  those  Estates,  and 
whether  the  whole,  or  either,  and  which  Moiety  of  those' 
Estates  was  entitled  to  the  benefit  of  such  Indemnifica^ 
tion. 

Sir  Edward  Sugden^  Mr.  Knight^  Mr.  E.  Mon^ 
tague^  Mr.  S.  P.  White^  and  Mr.  Carpenter,  for 
the  Plaintifis,  and  the  Trustees  of  the  Equitable 
Assurance  Society,  and  other  Parties  in  the  same 
Interest: 

We  contend  that  the  charge  of  1,000  L  becimi^ 
merged.  John  Lord  Teynham  was  seised  in  Fee  of  the 
Estates  subject  to  the  Charge ;  and  he  had  an  absolute 
Interest  in  the  1,000/.,  subject  to  the  Life-interest  in 
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Mrs.  T^ler,  and  to  the  probability  of  her  exercising  the         1 831. 

Power  of  Appointment.      Henry  Lord  Teynham^  who 

created  the  Charge,  anticipated  that  the  Sum  never 

might  be  raised;  for  he  directed  his  Brother  to  pay         Lakb. 

Interest  upon  it,  from  the  expiration  of  Six  Months 

after  his  death.  Jokn  Lord  Teynham  deyised  the  Estates 

in  such  a  way  as  to  pass  all  the  Interest  that  he  had  in 

them;  and,  therefore,  he  devised  them  discharged  of 

the  I9OOO  /.    The  1,000  U  was  part  of  the  Real  Estates ; 

and  a  Gift  of  1,000/.  to  be  raised  out  of  Real  Estates, 

though,  in  form,  a  Gift  of  1,000  /.  is,  in  fact,  a  Gift  of  so 

much  of  the  Real  Estate  as  is  of  the  value  of  1,000/.  At 

all  events,  the  Parties,  by  dealing  with  the  Estate  in  the 

manner  they  have  done  since  the  death  of  John  Lord 

!rcyiiikam,have  prevented  the  1,000 /.from  beingraiseable. 

The  Mortgage,  of  the  entire  Fee,  made,  by  Mrs.  Tyler, 

to  the  Equitable  Assurance  Office,  without  referring  to 

the  Charge,  operated  as  a  Release  of  the  Power. 

Mr.  Barber  and  Mr.  Duekworthy  for  Mary  Jane 
Tyler  and  Charles  Henry  Tyler : 

John  Lord  Teynham  could  not  elect,  in  his  life-time, 
to  take  the  1,000/.  as  Real  Estate;  for  he  died  in  Mrs. 
Tver's  life-time.  After  the  death  of  John  Lord  Teyn- 
ham^  the  Parties  made  a  Partition  of  the  Estates,  and 
apportioned  the  Debts  that  remained  unpaid,  between 
the  two  Moieties  of  the  Estates.  By  that  arrangement 
the  1,000/.  was  to  be  borne  by  Mrs.  2^/er's  Moiety. 
At  thattime,  it  was  a  Charge  to  the  benefit  of  which 
she  was  entitled,  for  her  life,  and  she  had  a  power  to 
appoint  the  Capital ;  she  continued  to  hold  her  M<uety 
subject  to  the  Chaise.  It  was  not  absolute  Property  in 
her ;  therefore,  she  could  not  convert  it  into  realty,  and 
it  never  has  been  so  converted.    The  Parties  did  not 
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iSat.         the  Estates  of  the  Testator  and  Testatrk  lemaimng 
unsold  should  be  sold  in  the  usual  manner* 

By  an  Indenture  of  the  15th  of  October  16M,  Charles 
May  and  Mary  his  Wife^  she  being  one  of  the  Daughters 
of  the  Testator  and  Testatrik,  in  order  to  secure  the 
repayment  of  200  f.  adranced  to  them  by  Jama  Cwrrie^ 
mortgaged,  to  him,  their  Shate  and  Interest  in  the 
Monies  arisen  or  produced^  or  to  arise  or  be  produced 
by  the  Sale  of  the  Real  and  Perscmal  Estates  of  the 
Testator  and  Testatrix,  under  their  respective  Wills,  or 
under  iny  Decree  or  Order  of  the  Court,  for  carry- 
ing the  Trusts  of  those  Wills  into  effect;  and  they 
cbrenanted  to  lery  iei  Fine  sur  eonuzance  de  droit  come 
ceo,  S^e*  vntii  Proclamations,  to  Currie,  of  the  l^mre 
and  Interest  thereby  assigned :  and  a  Fine  ivas  levied 
accordingly  in  the  10  Geo.  4.    Charles  May  died  soon 
after  the  Fine  was  levied..  The  E^tes  were  after* 
vmrds  sold,  and  the  Purchase-monies  amounting  to 
9,046  L  having  been  paid  into  Gotirt,  tiie  Plaintiff 
presented  a  Petition  praying  that  Aeir  Fiflh  Shares  of 
the  9,046 1.  might  be  paid  to  them.    Upon  vrhich  Mr. 
Currie  presented  a  Petition  praying  that  the  Amount 
due  to  him  for  Principd,  Interest  and  Costs,  by  virtue 
of  the  before'^mentioned  Security,  might  be  paid  to  him 
out  of  Mrs.  Jfoy's  Share,  in  Ihe  first  instance,  and 
before  payment  to  her  of  any  part  thereof. 

The  question  on  the  hearing  of  Mr.  CWrrfe's  Petition, 
was  whether  Mrs.  May,  by  j  oining  in  theFine,  had  barred 
herself  of  her  right  to  a  Settlement,  out  of  her  Share 
of  the  9,046 1  Sir  E.  Suyden,  for  the  Petitioner,  referred 
to  2  Cas.  and  Opin.  17. 

Mr.  Knight,  for  Mrs.  May. 
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Hie  Vicb-Chakcbllob  :  1831. 


Max 


Hie  questioii  raised  by  this  Petitaoo,  is  whether^  by 
lerying  the  Fine,  the  Wife  is  not  boned  of  her  right 
in  Equity  to  a  Settleinent*  Now  it  seems  to  me  thai  Ropbr, 
I  ought  to  hold  that  the  Fine  barred  the  Wife  of  all 
the  Interest  that  she  could  derive,  either  from  the 
Land,  or  the  Proceeds  of  the  Sale  of  it. 

In  Goodrich  t*  Shotboki^)  the  fiu^ts  were  these: 
The  Husband,  on  his  marriage,  gave  a  Bond,  to  £»- 
ion,  conditioned  for  paying  300^  to  the  Wife,  if  she 
sundved  him,  with  a  Warrant  of  Attorney  to  confess 
a  Judgment  against  him,  as  a  further  security  for  the 
300  /.  Iliston  entered  up  Judgment  on  the  Warrant 
of  Attorney,  and  died.  The  Husband  being  seised  of 
Lands  in  Fee,  he  and  his  Wife,  by  Lease  and  Release 
and  Fine,  conveyed  them  to  a  Purchaser)  and  the 
Wife  delivered  up  the  Bond  to  be  cancelled.  Then 
the  Husband  died,  and  the  Wife  administered  to 
JRbtoH,  and  wished  to  extend  the  Judgment.  But  it 
was  held  that,  though  the  delivery  up  of  the  Bond^ 
and  the  licase  and  Release  would  not  affect  the  Judg^ 
ment;  yet,  by  the  Wife's  Fine,  all  her  Interest  in 
Equity  was  barred;  and  she  was  decreed  to  procure 
satisfaction  to  be  acknowledged  on  the  Judgment* 

When  the  Case  was  aigued.  Sir  E.  Sugdm  referred 
to  an  opinion  given,  by  Mr.  Booths  on  the  following 
Case.  By  a  voluntary  Settlement,  a  Term  of  Years  was 
vested^  by  B.y  in  a  Trustee,  in  Tilist  to  pay  the  Rents 
and  Profits  to  B.  for  life,  and,  after  his  death,  to  assign 
the  Term  to  the  Wife  of  B.  And  Mr.  Booth  held,  in 
1765,  that  B.  and  his  Wife  could,  by  Fine,  make  a 

(a)  Prec.  Ch.  333. 
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1831. 
Mat 

ROPBR. 


Title  to  a  Purchaser.  He  thought  also  that  the  Title 
might  be  made  good^  by  the  Wife*8  conseatiii^  on  a 
Decree  being  made.  I  think  that  this  opinion  is  right 
as  to  the  former  point,  but  wrong  as  to  the  latter. 

I  hold  that  the  Fine  which  was  levied,  by  the  Husband 
and  Wife,  in  this  Case,  has  had  the  effect  of  barring  all 
the  Interest  that  the  Wife  could,  by  possibility,  be  entitled 
to,  either  out  of  the  Land  or  the  Proceeds  of  it. 


10th  6l  19th 
March. 


ANSON  V.  LEE. 

Sir  WILLIAM  LEE,  Bart,  being  entitled  to  cer- 
tain Family  Estates,  in  Budungkamshire,  consisting  of 
the  Manor  and  Mansion-house  of  Hartwdl,  the  Manor 
of  Stmie,  and  other  Hereditaments,  subject  to  certain 
Mortgages,  by  Indentures  of  Lease  and, Release  of  the 
9th  and  10th  of  April  1800,  appointed  and  conveyed  all 
the  Estates,  in  that  County  or  elsewhere  in  GrtfU 
Britain,  whereof  or  wherein  he,  or  any  Person  or  Per> 

to  such  uses  as    or  were  seised  of  any  Estate  of  Inheritance,  subject  to 

the  Incumbrances  thereon,  unto  and  to  the  use  of 
WtUiam  Harcourt  and  Scrape  Bernard,  in  Fee,  in 


KedemptuMm 

Power. 
Champerty. 

A.  Tenant  b 
Tafly  under  his 
Brother's  Will, 
with  remain- 
ders over,  suf • 


y^<^ 


he  should  ap« 

point  by  Deed 

or  Willy  and, 

subiect  thereto 

to  the  uses  of  the  WilL    He  afterwards  makes  a  Mortgage  of  part  of 

the  Estate  in  Fee,  and  limits  the  Equity  of  Redemption  to  the  prior 

uses.  He  then  joins  in  a  transfer  of  the  Mortgage^and  reserves  the  Equity 

of  Redemption  to  himself  in  Fee.   Held  that  me  Equity  of  Redemption 

did  not  revert  to  'the  old  uses. 

B.  claiming  to  be  Tenant  in  Tail  with  reminder  to  C.  in  Fee,  of 
Lands  in  the  adverse  possession  of  D,  conveys,  by  Lease  and  Release, 
all  his  Interest  to  C.  Held  that  the  Conveyance  is  not  within 
32  Hen.  8,  c.  9. 


•  A>t^^  ^  ^^ 


.i:a^^t:^^/ 


^//i/  ?/2 


y 
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Trust,  by  Sale  or  Mortgage,  to  raise  a  safficient  Fund  1831. 

for  the  purposes  aftermentioned ;  and,  in  the  first  place, 
to  repay  thereout,  to  Kianaird,  Mcrland  ^  Co.^  the 
Sum  of  3,9922.  1«.  6d  then  due  to  them,  with  Interest 
as  therein  mentioned,  and  also  all  such  Sums  as  they 
should  advance,  to  Sir  WiUiam  Zee,  or  to  Harcaurt  and 
Bernard^  for  the  purposes  of  the  Trusts  thereby  in  them 
reposed,  with  Interest,  and  then  to  pay  off  and  redeem 
the  Debts  and  Annuities  mentioned  in  the  Schedule  to 
the  Release,  and  then  to  pay  over  to  Sir  WiUiam  Lee, 
the  surplus  of  the  Monies  which  should  then  be  in  their 
hands,  and  to  reccmvey,  to  him  and  his  Heirs,  such  of 
the  Trust  Estates  as  should  remain  undisposed  of. 

Sir  Wmam  Lee,  by  his  WUl  dated  the  7th  of  Fe- 
bruary 1801,  devised  all  his  Real  Estates  whatsoever 
that  he  thai  had/  or  any  others  had  in  Trust  for  him, 
unto  his. Brother,  the  Rev.  George  Lee,  in  Tail  Msde,. 
with  remainder  to  Thomas  JLee,  Esq.,  inTeul  Male,  with 
remainder  to  the  Plaintiff,  WiUiam  Earl  Harcaurt,  in 
Tail  Male,  with  remainder  to  the  Plaintiff,  Sir  George 
Anson,  m  Fee.  The  Testator  died  in  1801,  leaving  his 
Brother,  the  Rev.  George  Lee  (who  thereupon  became 
Sir  George  Lee,  Bart.)  his  Heir  at  Law. 

• 

By  an  Indenture  of  Bargain  and  Sale,  dated  the 
2d  of  November  1801,  and  by  a  Recovery  suffered  in 
Michaelmas  Term  in  the  42d  Geo.  3,  the  Estates  were 
limited  to  the  use  of  such  Person  or  Persons  as  Sir 
George  Lee,  by  Deed«  executed  in  the  presence  of 
and  attei^ted  by  two  Witnesses,  or  by  his  Will  signed 
and  published  in  the  presence  of  three  Witnesses,  should 
appoint,  and,  in  default  thereof,  to  such  uses,  upon  such 
Trusts,  and  to  and  for  such  ends,  intents  and  purposes. 
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Aksom 

V, 


eendng  the  Hereditaments  tketAg  devised. 

Hareakrt  and  Benmrd  afterwanis  sold  part  of 
Aa  TtuBi  Estates,  and  executed  Conveyanoes  thereof 
to  the  respective  Pttrchasers.  Iliey  afterwards  bonowed 
MjtH^L  of  Robert  Dent  and  Oesrge  KeysaU,  and,  by 
Indentures  of  the  eth  and  7th  of  April  1803»  they  coih 
Veyed,  and  Sir  Oearge  Lee  appointed,  all  the  EataAea 
remaining  unsold  (except  a  Fanb  in  the  ooenpalion  of 
one  Menk)  to  Dent  and  KeysaU  in  Fee,  subject  to  a 
Proviso  for  the  reconveyance  of  the  Mortgaged  Pro* 
mise8,'On  repa3rment  of  the  10,0002.  with  Interest,  to 
the  uses  to  which  the  same  stood  limited  prior  to  the 
execution  of  those  Indentures. 

Harcourt  and  Bernard  having  paid  all  the  Debts,  and 
redeemed  all  the  Aimuities  mentioned  in  the  Schedule 
to  the  Deed  of  the  10th  of  April  1800,  by  Indentures 
of  Ae  4th  and  6th  of  November  1003>  reconveyed  the 
Efitates  remaining  unsold,  subject  to  the  payment 
of  the  10,000/.  and  Interest,  to  Sir  Creorge  Lee  in 
Fee,  to  the  use  of  such  Person  or  Persons  as  Sir 
George  Lee^  by  Deed  executed  in  the  presence  of  and 
attested  by  two  Witnesses,  or  by  his  Will,  signed  and 
published  in  the  presence  of  three  Witnesses,  should 
appoint ;  and,  in  default  thereof,  to  such  uses,  upon 
such  TVusts,  and  to  and  for  such  ends,  intents  and 
purposes  aswere  expressed  by  the  Will  of  Sir  W.  Lee. 

By  Indentures  of  Lease  and  Release  *  of  the  ISd 
and  24lh  of  April  1810,  after  reciting  the  Will  of  Sir 
WHUam  Zee,  the  Baigain  and  Sale  of  November  ISOly 

*  This  Release  was  inaccurately  drawn. 
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the  Indentores  of  the  6th  and  7th  of  Aprii  11108,  and  cl  iS^u 
the  4di  and  5tli  of  November  in  the  Bsmt  year,  that 
Robert  Dent  had  died  in  February  1806,  having  ap» 
pointed  his  Brother  John  Dent  bis  Executor,  thi^  the 
S0,ooo2.  fltill  remained  •  due  to  Keyeally  that  KeyeaU 
having  occasion  for  that  Sum,  Sir  Ooorge  Lee  had 
requested  WUBam  Danhy  to  advance  the  same  to  him, 
which  Danbg  had  agreed  to  do  upon  having  the  re* 
payment  thereof  with  Interest  secured  by  a  tfansfer 
of  the  Mortgage:  in  consideration  of  the  S0,000^  paid> 
by  Danby,  to  KeysaUf  the  Estates  oompiised  in  the 
Moitgage^deed  of  the  7th  of  April  1808,  were  con* 
veyed  by  KeysaUy-^JoA  appcnnted  by  Sir  Oe&rge  Zee,  to 
Danby  in  Fee;  and  it  was  provided  thai  if  Sir  Qee/tge 
Lee,  his  Heirs,  Executors,  Administrators  or  Ass^ns^ 
should  pay  the  20,0002.  with  Interest,  to  Dembyy  his 
Executors,  Admimstrators  or  Assigns,  at  the  time 
therein  mentioned,  then  i>anijf,  his  Heirs  or  Assigns 
should  re-convey  the  Estates  unto  Sir  Oeerge  Lee,  kie 
Heirs  or  Aseiffne,  or  unto  eneh  Person  or  Penom  as  he 
or  they  should  for  that  pwrpose  appoint  ^  and  Sir  Ooo^ige 
Lee  covenanted  that  he,  his  Heirs,  Executors,  Adminis* 
trators  or  Assigns,  would  pay  the  20,000  L  and  Interest 
to  Danby,  his  Executors,  Admuustrators  or  Assigns. 

Sir  Gfeorge  Lee  being  desirous  of  completing  the 
Purchase  of  a  small  piece  of  Oround,  containing  two 
Roods,  18  Perches,  which  had  been  contracted  for, 
by  his  Father,  in  1708,  and  which  was  then  taken  pofr» 
session  of  by  him,  and  laid  into  one  of  ibe  Farms, 
part  of  the  Family  Estates,  and  had  ever  since  been 
occupied  by  the  successive  Tenants  of  that  Farm,  at 
one  entire  rent,  but  of  which  no  Conveyance  bad  been 
taken,  owing  to  its  having  been  discovered  that  Siehard 
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Miles,  the  Penson  with  .whom  the  Contract  was  made,  was 
Tenimt  for  Life  only  of  it,  with  remainder  to  his  Daughters 
in  Fee,  some  of  whom  were  then  Minors ;  by  Indentures 
of  Lease  and  Release  of  the  19th  and  20th  of  November 
1822,  reciting,  the  death  of  Richard  Miles,  that  his 
Daughters  and  their  Husbands  had  levied  a  Fine  of 
the  piece  of  Ground,  and  that  Sir  George  Lee  had  coh- 
tracted,  toith  the  Daughters  a»id  their  Husbands,for  the 
Purchase  of  the  piece  of  Oround,  for  28^ :  in  considera- 
tion of  that  Sum  paid  to  them  by  Sir  George  Lee,  they 
conveyed  the  piece  of  Ground  to  Sir  George  Lee,  in  Fee. 
Sir  George  Lee  being  also  desirous  of  completing  the 
Purchase,  and  getting  in  the  Legal  Estate  of  33  Acres, 
two  Roods,  19  Perches  of  Land  which  had  been  al- 
lotted to  his  Father,  in  1798,  under  an  Inclosure  Act, 
in  respect  of  some  open  Field-land  which  he  had  before 
agreed  to  Purchase  of  one  Ford,  and  had  in  part  paid 
for,  and  which  had  been  laid  into  and  let  with  a  Farm 
b^qngipg  to  the  Family  Estates,  and  which  was  ex- 
pressly mentioned  in  the  Deeds  of  April  1800,  by  In- 
dentures of  the  24th  and  25th  of  November  1824^ 
reciting  the  Contract  with  Ford,  the  Award  of  the 
.Commissioners  of  the  Inclosure  Act,  the  payment  of 
part  of  the  Purchase-money  for  the  Allotment,  and 
other  acts  done  by  Sir  George  Zee's  Father,  as 
Owner  thereof,  but  that  he  had  died,  without  having 
the  Allotment  conveyed  to  him,  leaving  Sir  WiUiam  Lee 
his  eldest  Son  and  Heir,  and  that  Sir  VfiUiam  Lee  had 
died,  leaving  Sir  George  Let  his  only  Brother  and  Heir: 
in  consideration  of  the  Sum  paid  in  part  of  the  Pur- 
chase-money as  before  mentioned,  and  of  the  remainder 
thereof  paid  by  Sir  George  Lee,  Ford  conveyed  the 
Allotment  (which  was  described  as  then  being  in  the 
possession  of  Mary  Monk,  Widow,  as  Tenant  to  Sir 


w 
V. 


CASES   IN   CHANCERY.  369 

George  Lee,)  to  Sir  George  Lee  in  Fee.    The  Deeds  of  1831. 

1822  and  1824  were  prepared  by  a  Solicitor  who  was 
not  Sir  George  Lee's  fkmily  Solicitor;  and  they  were 
never  executed  by  Sir  George  Lee;  but  were  found,  ^^' 

after  his  death,  tied  up  in  a  Paper,  which  appeared  not 
to  have  been  opened  by  him.  He  had,  however,  exe- 
cuted a  Deed  by  which  a  Term  for  years  in  the  Allotment 
was  assigned  to  a  Trustee  in  Trust  for  him,  his  Heirs  and 
Assigns,  ta  attend  the  Inheritance. 

Thomas  Lee,  named  in  Sir  Wittiam  Lee*s  Will,  died 
a  Bachelor  in  Sir  George  Le^s  lifetime. 

Sir  George  Lee,  by  his  Will  made,  in  his  own  hand- 
writing, on  the  25th  of  September  1827,  and  attested 
by  three  Witnesses,  but  which  did  not  refer  to  any  of 
the  Instruments  before  mentioned,  or  profess  to  execute 
any  Power  of  Appointment,  bequeathed  all  his  Real  and 
Landed  Property  wherever  situated,  to  the  Defendant, 
Dr.  John  Lee,  to  have  and  to  hold  for  ever,  also  the 
Mansion-house  at  Hartwett,  Furniture  and  Books :  and 
he  gave  all  his  Personal  Property  not  otherwise  dis- 
posed of,  to  his  Executors,  to  pay  his  Debts,  Funeral 
Expenses  and  L^acies,  ahd^  if  it  should  be  inadequate 
for  those  purposes,  then  the  Furniture,  Books,  and  Wines 
in  the  House  at  Hartwett,  to  be  sold,  or  such  parts  as 
might  be  necessary  and  most  agreeable  to  the  Defendant 
to  part  with ;  and  he  expressed  a  hope  that  the  Pictures 
would  remain,  being  mostly  Family  ones. 

The  Testator  died  a  Bachelor,  on  the  27th  of  Sep- 
tember 1827,  leaving  the  Defendant  and  two  Ladies, 
the  Defendant's  Aunts,  his  Co-heirs  ex  parte  PdtemL 
Sir  George  Lee,  at  the  time  of  making  his  Will,  was 
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]83i«  dot  entitled  to  any  Landed  Property,  si^ve  as  herein* 

before  appears. 

Upon  Sir  Oeorge  X^e's  death,  the  Defendant,  Dr.  Lee^ 
entered  into  possessicHi  of  his  Estates.  Afterwaids^ 
by  Indentiirea  of  Lease  and  Release,  made  between  the 
Plaintiff  Lord  Harcourt,  of  the  one  part,  and  the 
Plaintiff  Sir  George  A$u<m,  of  the  ofter  part,  reciting 
the  before-mentioned  Peed%  and  1^  George  Zee's  Will, 
and  that  the  Defendant  had  entered  into  possession  of 
die  Estates  subject  to  the  Power/ as  the  Devisee  or  Ap- 
pointee thereof,  rnider  Sir  George  Xee's  Will,  although 
the  Plaintiffs  were  not  disposed  to  admit  his  right  thereto, 
(with  the  excqitiaa  of  the  Man8i(m-house,during  his  Life,) 
itfid  that  LonlJETorcour^  having  no  Issue,  and  being  un« 
willing  to  enter  into  any  Litigation  respecting  die  Estates, 
hadagreed  to  relinquish  all  his  Right  and  Literest  therein, 
if  any,  under  the  Will  of  Sir  William  Xi«e-and.the  Inden- 
ture of  Bargain  and  Sale  of  1801,  in  favour  of  Sir  G, 
Anson ;  Lord  Harcourt  conveyed,  the  Estates  (subject  to 
such  Estate  aiid  Interest  theiein,  if  any,  as  the  Defendant 
might  be  entitled  to)  to  Sir  George  Anson  in  Fee. 

The  Bill,  after  stating  the  Will  of  Sir  W.  Zee,  the 
Bargain  and  Sale  of  the  2d  of  November  1801 ,  the  Reco- 
very suffered  in  pursuance  thereof,  and  the  Will  of  Sir 
(reof^e  Zee,  allied  that  Sir  George  Zee  was,  at  the  time 
of  malting  his  Will,  seised,  either  legally  or  equitably, 
of  Estates  not  comprised  eitiier  in  Sir  WiUiam  Zee's  Will, 
or  the  Bargain  and  Sale  and  Recovery ;  that  Sir  George 
Lee  JXBvet  made  any  appointment  of  the  Estates  com^ 
prised  in  the  Bargain  and  Sale  and  Recovery,  except  so 
far  (if  at  all)  as  his  Will  operated  as  such  an  appoint* 
ment ;  that,  upon  bis  death,  the  Plaintifl^  Bad  ZZbrcoart, 
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beoaaoe  equitably  entitled  to  the  Estates  which  passed  183  u 
by  Sir  WUliam  Lee's  Will  and  by  the  Bargain  and  Sale 
and  Recoveryi  as  Teoant  in  Tail,  with  remainder  to  the  ^^'^h 
Plaiufciffy  Sir  Cfeorjfe  Aimm,  in  fee :  that  Lord  Harcourt  x 
had  executed  an  Indenture^  whereby  or  wbereunder, 
durough  a  Grant  and  Assurance  therein  contained  on 
his  part.  Sir  Qeorge  Ansm^  had  acquired  an  Equitable 
Estate  in  posseasicMi^  in  those  Estates:  that  Lodrd 
Sareotari  was  the  Heir  em  parte  MatemA,  of  Sir  George 
Leez  that,  if  any  Interest  in  the  Estates  comprised  in 
the  Bargain  and  Sale.and  Recoveiy,  hjsd  been  effectually 
appointed  to  the  DefaPKlant  (but  which  the  Plaintifis 
dkl  not  admit)  such  Interest  was  nothing  more  than  an 
Estate,  for  his  life,  in  the  Mansion-house  at  HartweU; 
and  that  Sir  Charge  Lee^  after  the  Esecution  of  th^ 
Bargain  and  Sale,  had  purchased  and  had  coaveyed  tp 
Urn  iyther  Real  Estates,  The  Bill  prayed  that  it  might 
be  declared  whether  the  Defendant^  under.  Sir  George 
Lei?%  Willji  was  entitled  to  any  and  what  (if  any) 
Interest  in  the  Hereditanmits  comprised  in  Sir  WiBmm 
Xee*8  Will,  and  the  Bargain  and  S$le  and  Recovery,  and 
that  he  might  deliver  up,  to  the  Plaintiffs,  or  one  of 
them,  the  poesessicxi  of  the  said  Hereditaments^  except 
so  mnch  thereof  as  he  n^ght  be  entitled  tp  under  Sir 
George  Lee's  Will,  and  that  an  Account  might  be  taken 
of  the  Rents  and  Profits  of  such  of  the  Estates  as  the 
Phdntiffisy  or  one  of  them,  were  or  was  entitled  to  in 
manner  aforesaid,  which  had  been  receiyed  by  the 
Defiendant,  and  that  the  Amount  might  be  paid,  by  the 
Defendant,  to  the  Plaintiflb  or  one  of  them ;  and  that 
a  Receiver  might  be  appointed,  and  the  Defendunt  be 
restrained  from  committing  Waste  upon  the  Estates. 

The  Defendant,  by  his  Answer,  claimed  to  be  entitled 
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183U  in  Fee,  to  the  Mansion-house  and  all  the  Hereditaments 

to  which  Sir  George  Lee  was  entitled  at  the  date  of  his 
'Will,  under  his  said  Will,  dther  by  way  of  direct 
devise,  or  as  an  e£fectual  execution  of  the  Power  or 
•Powers  which, 'if  any,  were  then  subsisting  in  Sir  George 
Lee:  he  denied  that  Sir  Creorye  Zee  was,  at  the  date  of  his 
Will,  entitled  to  any  Estates  besides  those  comprised 
in  the  Bargain  and  Sale  and  Recovery,  except  the  Legal 
Estate  in  the  pieces  of  Land  conveyed  to  him  by  the  In- 
dentures of  November  1822  and  November  1824,  which 
he  insisted  that  Sir  G.  Zee's  Father  was  equitably  seised 
of,  and  that  the  Equitable  Estate  thereof  was  comprised 
in  the  Bargain  and  Sale  and  Recovery,  He  said  that  the 
Indenture  between  Earl  Harcourt  and  Sir  Chorge  Annm^ 
was  made  whilst  he  was  in  the  adverse  possession  (rf* 
the  Estates,  and  when  Earl  Harcourt  was  not  in  posses- 
sion thereof;  and  he  submitted  that,  under  those  cir- 
cumstances, that  Indenture  was  contrary  to  Law,  and 
that  the  Plaintiffs  had  no- right,  under  it,  to  sue  or 
implead  him;  and  he  claimed  the  same  benefit  of  the 
objection  as  if  he  had  demurred  or  pleaded  to  the  BilL 

Lord  Harcourt  died  without  Issue,  before  the  Suit 
was  heard,  without  having  doue  any  act  to  bar  the 
EntaU  created  by  the  WiU  of  Sir  WiOiam  Lee. 

« 

Sir  Edward  Sugden,  Mr.  Knight  and  Mr.  Kinder^ 
ley  J  for  the  Plaintiff  Sir  G.  Anson : 

If  the  Will  of  Sir  George  Lee  is  not  an  execution  of 
the  PoweiB  reserved  by  the  Releases  of  November  1801 
and  November  1803,  then  the  Plaintiff,  Sir  George 
Anson,  is  entitled  to  the  Estates,  under  the  Limitations 
in  the  Will  of  Sir  William  Lee.  The  Defendant  relies 
on  the  Deeds  of  April  1810,  in  order  to  show  that  the 
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Power  was  altogether  extinguished.  Then  there  are  the  ^  1 831 . 
Deeds  of  November  1822  and  1824,  the  former  reciting 
the  Contract  for  the  purchase  of  a  small  piece  of  Land, 
consisting  of  two  Roods  and  IB  Perches,  to  have  been 
made  with  Sir  George  Lee ;  the  latter,  that  the  Contract 
for  the  purchase  of  the  Lands  thereby  conveyed,  was 
entered  into  with  Sir  WiUiam  Lee.  The  Defendant  will 
endeavour  to  make  out  that  both  these  small  Estates 
were  purchased  by  Sir  William  Lee,  and  were  compre* 
hended  in,  and  were  subject  to  the  same  uses  as  the  Family 
Estates ;  and  that  it  was  owing  to  the  Family  Solicitor 
not  being  employed  to  prepare  those  Deeds,  that  these 
small  Estates  were  conveyed  to  Sir  Creorge  Lee  in  Fee. 
Still,  however.  Sir  George  Lee  had,  at  his  death.  Estates 
of  which  he  was  seised  in  Fee ;  and  it  is  of  no  import* 
ance  that  those  Estates  were  held  together  with  the 
Family  Estates. 

The  Questions  then  to  be  considered  are :  1st.  Was 
there  an  existing  Power  in  Sir  George  Lee  at  the  time 
when  he  made  his  Will  ?  and  2d.  Was  that  Power  exer- 
cised by  his  Will?  Sir  George  Lee  has  shown  the 
most  anxious  desire  to  keep  alive  the  Limitations  in  the 
Will  of  Sir  William  Lee.  In  the  Deed  of  November 
1801,  instead  of  limiting  the  Estates,  in  default  of  ap- 
pointment, to  himself  in  Fee,  he  limits  them  to  the  uses 
expressed  in  his  Brother's  Will ;  and,  when  he  takes 
the  reconveyance  in  November  1803,  he  re-creates  the 
same  uses.  With  respect  to  the  transfer  of  the  Mort- 
gage made  by  the  Deeds  of  1810,  all  that  can  be  said, 
is  that  the  former  uses  were  not  expressly  kept  on  foot. 
It  is  a  settled  Rule  of  this  Court  that,  where  an  Estate 
is  settled  to  particular  uses,  and  the  Party  claiming 
under,  those  uses  is  enabled,  either  by  the  exercise  of 
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1831.  a  Power^  or  otherwise,  to  create  a  Chaige  upon  the 
Estate,  there  must  be  an  intention  shown,  either  by  ex- 
press recital,  or  by  dealing  with  the  Estate  in  the  way 

Lee  ^^  Limitation,  to  defeat  the  uses  further  than  is  neces- 

sary to  effect  the  ex{ms8  purpose  of  the  Instrument. 
Where  a  Husband  and  Wife  make  a  Mortgage  of  the 
Wife's  Estate,  the  Instrument  is  never  allowed  to  operate 
beyond  ^he  purpose  of  letting  in  the  Chaige,  unless  it 
app^rS;  eitl^r  by  recital  or  by  Limitation  formally  in- 
troduced, that  it  was  the  intention  of  the  Parties  that 
the  Deed  should  hare  a  more  extensive  operation.  So, 
if  a  Woman^  having  a  right  of  Dower  only,  levies  a  Fine 
to  a  Mortgagee,  she  will  not  be  excluded  from  claiming 
her  Dower  subject  to  the  Mortgage,  without  a  clear  ex- 
pression of  intention,  or  such  a  course  of  Limitation 
adopted,  as  would  prevent  the  possibility  of  doubt  as  to 
the  intention.  The  object  of  Sir  George  Lee  in  excr 
cuting  the  Deeds  of  1810,  was  merely  to  secure  a  Sum 
of  Money,  which  he  had  borrowed  for  the  purpose  of 
paying  off  an  existing  Debt.  Can  it  be  supposed  to 
have  been  part  of  the  Contract  for  the  Loan,  that  the 
ulterior  uses  to  which  the  Estates  were  subject,  should 
be  altered.  The  Release  of  April  1810,  which  is  very 
inaccurately  and  unskilfully  prepared,  recites  Instror 
ments,  showing  the  uses  to  which  the  Estates  stood 
limited :  it  contains  no  recital  of  any  intention  to  limit 
the  Estates  to  new  uses,  nor  does  it  create  any  new 
uses,  but  merely  reserves  the  Equity  of  Redemption  in 
the  usual  form ;  and,  what  makes  it  still  stronger,  is 
that  the  transaction  was  not  a  new  Mortgage,  but 
a  transfer  only  of  an  existing  Charge  which  rode  over 
the  old  uses,  from  one  Incumbrancer  to  another.  Sir 
George  Lee,  the  original  Mortgagor,  joined  in  the  trans- 
fer, merely  to  satisfy  Danby  that  the  whole  20,000/. 
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still  remained  due.  He  had  an  Estate  of  Inheritance  iii 
the  Property^  and  also  a  general  Power  of  appointment; 
therefore,  it  cannot  be  said  that  it  was  desirable  for  him 
to  possess  a  larger  Estate  than  he  had,  and  he  had 
before  shown,  by  three  several  Instruments,  that  he  did 
not  wish  to  have  any  different  interest.  There  is  no  in- 
dication of  a  change  of  intention ;  but  the  Court  is  asked 
to  decide,  upon  the  blundering  Release  of  1810,  that 
there  is  a  sufficient  indication  of  intention  to  change 
the  channel  of  Limitation.  The  antis  of  showing  that 
Aere  was  no  change  of  intention,  does  not  fall  upon  the 
Plaintiff;  but  it' is  incumbent  on  the  Defendant  to  show 
that  there  was  a  change  of  intention,  and  that  something 
more  was  meant  than  merely  to  make  a  Mortgage. 
There  is  not  the  remotest  indication  of  such  an  intention 
beyond  the  words  of  the  Proviso  of  Redemption ;  and  it 
has  been  decided  that  the  mere  reservation  of  the  Equity 
of  Redemption,  cannot  operate  as  a  Limitation  of  new 
uses. 

2d.  The  next  Question  is  whether,  considering  the 
Power  as  existing,  Sir  Oeorge  Lee*%  Will  was  or  not 
an  execution  of  that  Power.  It  will  be  remembered 
that  Sir  George  Lee  had  some  Estates  over  which 
he  had  a  Power  of  appointment  by  Deed  or  Will, 
f(nd  others  of  which  he  had  taken  to  himself  a  Con- 
veyance  in  Fee.  By  his  Will  he  makes  a  general  de- 
vise of  all  his  landed  Property  to  Dr.  Lee.  If  a  Party 
has  no  Real  Estate  except  what  is  subject  to  the  Power, 
and  he  disposes  of  that  Real  Estate,  the  Law  considers 
that  he  intended  to  exercise  his  Power.  But  the  deci- 
sions have  never  gone  beyond  that;  for  it  has  been 
always  held  that,  where  a  Party  has  Estates  of  which  he 
IB  seised  in  Fee,  be  they  ever  so  small,  and  has  other 

c  c  2 
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1831.  Estates  over  which  he  has  a  Power  onlyi  if  he  makes 
a  general  disposition  of  all  his  Estates  without  referring 
to  the  Power,  those  Estates  only  shall  pass  of  which  he 
was  seised  in  Fee.  As  Sir  George  Lee  had  Property  that 
would  answer  the  description  of  all  his  Real  and  Landed 
Pitoperty,  it  is  perfectly  clear  that  nothing  more  could 
pass,  by  that  description,  than  the  Property  of  which  he 
was  seised  in  Fee.  Now,  supposing  that  it  stood  there, 
we  should  haye  a  very  plain  Case.  But  how  much 
stronger  is  it,  when,  after  having  given  that  which, 
according  to  Law,  can  pass  nothing  but  Real  Estate  of 
which  he  was  seised  in  Fee,  he  adds,  ''  Also  the  Man- 
sion-house at  Hartwettf  Furniture  and  Books."  It  is 
clear  then  that  the  former  disposition  could  not  have 
included  the  Mansion-house  at  HartweU;  and,  if  there 
were  no  Rule  upon  the  subject,  the  Case  would  be  free 
from  doubt,  because  the  Testator  has  told  us  what  he 
meant  by  the  previous  words,  namely,  that  which  was 
not  subject  to  the  Power.  But  the  Counsel  for  the  De- 
fendant will  be  driven  to  contend  that  the  former  Devise 
passed  all  the  Estates,  including  the  Mansion-house  as 
well  as  the  rest  of  the  Property  that  was  subject  to  the 
Power,  and  then  that  the  Testator  says  that  Dr.  Lee 
shall  also  have  the  Mansion-house.  By  giving,  expressly, 
the  capital  Mansion-house,  the  Testator  has  declared,  as 
plainly  Bfi  if  he  had  said  so  in  as  many  words,  that  he 
did  not  mean  to  include,  in  the  first  Devise,  any  part  of 
the  settled  Estates. 

[The  Vice-ChanceUarz—Wiih  respect  to  the  first 
Question,  which  appears  to  be  the  important  one,  suppose 
that,  before  the  Deed  of  1810  had  been  executed.  Sir 
George  Lee  had  made  a  Will  in  execution  of  the  Power, 
and  that,  by  that  Deed^  instead  of  transferring  the  Mort- 
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gage  to  the  new  Mortgagee,  he  had  taken  a  Transfer,  1831. 


of  the  L^al  Estate,  firom  those  who  had  it,  to  himself  ' 

in  Fee,  would  that  have  been  a  Revocation  of  the        Ansow 

w. 

Leb. 


WilL) 


There  is  a  wide  distinction  between  the  two  Cases : 
for,  in  the  present  Case,  Sir  George  Lee,  who  had  a  ge- 
neral Power  of  appointment,  joined  in  the  Release  of 
1810,  merely  for  the  purpose  of  creatinig  an  Incum- 
brance, and  not  for  the  purpose  of  taking  the  Estate 
badi  to  himself  in  Fee. 

The  Cases  cited  for  the  Plaintiff,  were  Perhins  v. 
Walker  {a)y  Thome  v.  Thome (b),  Jackson  v.  Parker  (c), 
limes  V.  Jack9on(d),  Muscombe  v.  Hare(e),  Reeve  r. 
HichM{f\  Bennett  v.  Aburrow{g\  Jones  v.  Curry  (Ji), 
Jomes  V.  Tucker  {%)y  Napier  v.  Napier  (k)^  Lewis  v. 
ZieweUjfn(f),  Detin  v.  JReake{m). 

The  Vich-Chancbllor  t. 

I  have  considered  of  this  Case  •  since  yestierday,  when  19th  March, 
the  Arguments  for  the  Plaintiff  were  concluded ;  and 
I  cannot  divest  my  mind  of  the  impression  that  the  re- 
servation of  the  Equity  of  Redemption,  in  the  Release 
of  laiO,  has  had  the  effect  of  giving,  in  Equity,  the 
Fee-simfde  to  Sir  George  Lee^ 

(a)  I  Vem.  97.  {Jt\  1  Swanst.  66. 

(6)  Ibid.  141.  182.  (i)  2  Mer.  533. 

(c)  Amb.  687.  {)i)  Ante^  vol.  i»  p.  28. 
Id)  16  Ves.  356,  &  1  Bligh.        {I)  t  Turn.  104. 

104.  (m)  2Bing.497;  5Bam.& 

(e)  6  Dow.  P.C*  1.  Cress.  720 ;  6  Bing.  475,  and 

(f)  2  Sim.  &  Stu.  403.  ,1  Dow.  &  Clark,  437. 

(g)  a  Ves.  609. 

c  c  3 
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1831.  Cases  like  Innes  y.  J[ackson,  an<)  the  other  Case 

''       '  alluded  to,  in  Dotr's  Report^,  are  npt,  I  think,  similar 

4V0ON         ^  ^g  present     Because,  in  Cases  of  that  descriptioQ, 
.  *  the  question  always  has  been,  how  far  the  mere  Limita- 

tion of  the  Equity  of  Redempti(m,  which  is  something 
uUra  the  only  purpose  that  is  apparent  on  the  fiice  of 
the  Deed,  namely,  the  creation  of  an  Incumbrance  oi| 
the  Wife's  Estate,  shall  deprive  her  of  )ier  beneficial 
Inheritance  beyond  the  letting  in  of  t)ie  Chaige.  It 
certainly  is  the  clear  Law  that,  if  there  is,  on  the  hiQO 
of  the  Deed,  an  intention  that  the  Wife  shall  join,  eifhei: 
for  the  purpose  of  conveying  the  Estate  or  destroying 
h^r  Dower,  or  some  particular  Chaige  that  she  might 
have,  for  the  benefit  of  the  Incumbrancer  who  took  fi^m 
the  Husband,  then  the  mere  Limitation,  of  the  Equity 
of  Redemption,  to. the  Husband,,  shall  have  the  effect 
of  defeating  the  Wife's  In^rest  for  the  benefit  only  of 
the  Husband's  Incumbrancer,  and  phall  not.  give  a  new 
benefit  to  the  Husband.  Cases  of  that  sort  appear  to 
me  not  to  have  the  least  similarity  to  the  Case  now 
before  the  Court.  Because  Sir  George  Zee,  by  the 
Limitations  in  the  Recovery  Deed  of  1801,  did  not  takey 
to  himself,  the  Equitable  Fee,  which  he  might  have 
done,  but  restricted  himself,  and  limited  the  Estate  to 
such  uses  as  he  should,  by  Deed  or  Willi  appoint,  and, 
in  default  of  appointment,,  the  Equity  was  to  go  accord- 
ing to  the  Limitations  of  Sir  WUUam  Zee's  Will.  It 
appears  that  the  Legal  Estate  was  outstanding,  and 
dealt  with  in  a  particular  way ;  and  that,  in  the  year 
1803,  there  was  a  recognition,  by  two  distinct  Con- 
veyances, that  the  Equity  of  Redemption  should  reouiin 
bound  as  it  was  by  the  Limitations  in  the  Recovery 
Deed  of  1801.  The  Person  who  prepared  the  Release 
of  1810,  had,  distinctly,  befofe  him,  (notwithstanding 
the  blundering  way  in  which  that  Deed  is  drawn),  those 


tr. 
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Deeds  which  showed  fHiat  had  been  the  ifrtenltioh  of         i83i« 
Sir  George  Lee  in  1801,  and  thai  there  was  the  continue  ^        ' 

ance  of  the  same  pnqxjse  in  18Cl!S.  The  Power  is  fiilly  Awsoii 
recifed^  by  twans  of  which  aldne  could  there  hitve  been 
a  safe  conveyance  of  the  Estate,  so  tui  to  bind  Sir  Oecrgt 
Lee  to  the  itew  Mortgagee.  Then,  though  the  origind 
Power  was  recited,  and  though  the  Deeds  wete  recited 
which  show  that,  in  similar  transactions,  there  was  an 
express  reservation  of  the  very  Limitation  which  created 
the  Power  exercised,  by  Sir  Oeorge  Zee,  by  the  Deed  of 
1810^  the  Person  t^ho  framed  that  Deed  deliberately  de- 
parted from  that  fohn  of  Limitation,  and  reservied  the 
Equity  of  Redeifiption  to  Sir  George  Lee,  his  Heirs  and 
Assigns. 

Now  I  must  suppose  that  that  which  is  expressed  in 
the  Deed,  was  what  was  intended  by  the  Parties  to  i^ 
unless  there  is  something  in  the  character  of  the  Parties, 
that  necessarily  rebuts  that  presumption.  Where  the 
Husband  and  Wife  are  dealing  with  the  Wife's  Estate, 
there  is  somethings  in  the  character  of  the  Parties  to  the 
Deed,  which  rebuts  the  presumption  that  the  Equity  of 
Redemption  was  intended  to  go  to  the  Husband^s  Heirs. 
In  this  Case  it  seems  to  me  that  the  presumption  is 
the  other  ivay ;  because  Sir  George  Lee  was  himself 
taking,  by  means  of  this  Limitation  of  the  Equity  of 
Redemption,  a  more  beneficial  interest  in  his  own  Estate 
than  he  had,  for  some  reason  or  other  which  is  not  dis- 
closed, thought  proper  to  give  himself  by  the  Deeds  of 
1801  and  1803.  In  my  mind  there  is  nothing  whatever 
to  rebut  the  inference  which  arises  from  the  plain  expres- 
sions of  the  Deed  of  1810;  but  thei*e  is  something  that 
tends  to,  support  the  inference,  that  that  was  intended 
which  is  expressed. 

c  c  4 
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1831.  Without  doing  any  violence  to  any  of  the  decided 

Ca8e8y(aBd  I  dionld  be  eztremely^unwillingito'departy 
m  the  least,  from  theRule  established  by  Lmes  v.  Jaek^ 
mm  and  Oases  of  that  description,)  I  think  that  I  am 
bound  to  decide  in  this  Case,  that  the  first  Question  is, 
in  effect,  concluded  by  the  form  in  which  the  Equity  of 
Redemption  was  reserved  by  the  Deed  of  1810. 


The  Farm  in  Mmh*s  occupation,  part  of  the  Family 
Estates,  not  being  included  in  the  Mortgage  to  DaU 
and  KejfMoU,  nor,  consequently,  in  the  transfer  made  ot 
that  Security,  to  Danby,  by  the  Deeds  of  1810,  the 
Power  of  appointment  reserved,  to  Sir  George  Zee,  by 
the  Recovery  Deed  of  1801,  subsisted  as  to  that  Farm ; 
and  it,  therefore,  became  necessary  for  the  Counsel  for 
the.  Defendant  to  ai^e  the  second  Question,  namely, 
whether  the  Will  of  Sir  George  Lee  was  an  execution  of 
the  Power. 

Sir  Charles  WethereU,  Mr.  Sergeant  Scriven  and 
Mr.  Longleg,  for  the  Defendant : 

The  Mansion-house  at  HartweU,  and  all  the  Land 
around  it,  was  settled  Property.  The  Defendant  was 
the  Male  Representative  of  the  Family.  It  is  plain, 
fironi  Sir  George  Lee*&  Will,  that  he  intended  to  devise, 
to  the  Defendant,  the  settled  Estates  and  the  Mansion- 
house,  so  that  he  might  reside  there  as  £he  Representa- 
tive of  the  Family.  The  word  *'  also,"  in  the  Will, 
means  ^Hogether  with.'^  The  Defendant  was  to  have 
the  Family  Estates,  as  well  as  the  Family  Mansion* 
house.  Furniture,  Pictures,  See.,  to  enable  him  to  keep 
up  the  Establishment  at  Hartwell,  with   the   same 
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Bplendoar  and  liberality  as  his  Ancestors  had  done.    The 
Devise  to  the  Defendant  operated  both  as  an  execution 
of  the  Power  and  as  a  Deyise.  Pok  v.  Lard  Somen  (n), 
Hunloke  ▼«  ObU{o)»  .  It  was  decided^  in  Doe  v.  Wood(p), 
that  the  intention  of  preserving  a  Family,  has  weight  in 
the  Construction  of  a  Will ;  and  a  Bequest  of  Family 
Pictures  may  be  taken  into  consideration  in  construing 
a  WilL  Domes  v.  BaUy  (q).    Now  this  Will  was  made 
by  the  Testator  himself,  a  Person  inexperienced  in  Law. 
It  would  be  absurd  to  suppose  that  he  intended  to  give 
the  Mansion-house    to  Dr.  Zee,  without  the  Parks, 
Gardens,  Pleasure-grounds,  8cc.,  and  that  he  meant  to 
devise  to  him  this  small  piece  of  Land,  consisting  of 
33  Acres  only.    Sir  George  Lee  knew  that  as  the  Estates 
were  settled.  Sir  George  Amen  would  become  entitled  to 
the  Family  Estates.    Can  it  then  be  reasonably  sup- 
posed that  he  intended  to  separate  the  Mansion-house 
firom  the  Estates,  and  to  make  Dr.  Lee  the  Repiiesentative 
of  the  Family  without  the  means  of  supporting  it. 

The  Testator  however  had  no  unsettled  Estates,  for 
the  33  Acres  purchased  of  Ford^  and  the  two  Roods 
13  Perches  were  settled  by  the  previous  Deeds.  It 
appears,  by  the  Release  of  1824,  that  there  had  been 
a  pre-existing  Contract  for  the  purchase  of  the  38  Acres, 
and  that  the  legal  Estate  was  conveyed  to  Sir  George 
Lee^  in  conformity  to  that  Contract.  As  to  the  two 
Acres  18  Perches  it  was  said,  by  the  other  side,  that 
the  Contract  was  made  with  Sir  George  Lee.  But  it 
appears,  by  our  Evidence,  that  the  Contract  was  with 
Sir.  George  Zee's  Father,  in  1798  and  that  he  and  hi? 

(s)  6Ve8.309.  {p)  i  Bam.&  Aid.  518. 

(0)  1  Rubs.  &  Mylne,  515.      (9)  1  Vez.  84. 
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Sttcteasora  took  poi^taigioii  under  it.  The  fact  of  Richard 
MileB  haD!g  Tenant  for  Life  only,  does  not  make  any 
difference  in  the  Case.  The  Reoorery^deed  of  1801, 
clearly  inchided  this  small  piece  of  Land.  So  that,  as 
between  Sir  George  Lee  and  those  clainnng  under  him, 
it  was  annexed  to  the  Family  Estates*  Sir  George  Lee 
could  not  set  up  any  claim  to  the  Fefe-simple,  as  he 
never  made  any  formal  appointment  to  himself  in  Fee. 
The  Deeds  by  which  die  Legal  Estate  was  conyeyed, 
were  never  executed  by  Sir  George  Lee ;  and,  if  they 
had  been  executed  by  him,  the  mere  taictng  of  tlie  Legal 
Estate  could  not  have  the  effect  of  altering  the  pre- 
existing Interest.  The  taking  in  of  the  Legal  Estate 
will  not  revoke  a  Devise^  or  voluntary  Settlement 
EUiion  v.  Ettisonif) ;  Broohmanv.  Hala{$). 


[The  Vice-ChanceUior : — ^The  question  willi  respect  to 
the  two  Roods  and  18  Perches^  is,  whether  there  was 
any  Estate  vested  in  Sir  George  Lee^  on  which  the  limi- 
tations of  the  Recovery-deed  of  1801,  could  be  grafted? 
What  Estate  and  Interest  had  Sir  George  Lee  in  that 
piece  of  Land,  prior  to  the  purchase,  by  him,  ftain  the 
Daughters  of  Bichard  MUeSy  on  wbich  he  could  graft  a 
valid  limitation.  The  possession  was  lawful  only  against 
Richard  Milei,  the  Father,  who  was  Tenant  for  life  cmly, 
and,  after  his  death,  his  Daughters  might  have  reicovered, 
in  Ejectment,  from  Sir  George  Leei] 

The  contest  here  is  not  with  Milea^s  Daughters,  but 
with  Earl  Harcourt  and  Sir  George  Anson.  The  Con- 
veyance of  1822  amounts  to  a  complete  adoption  of  the 
Contract  under  which  the  possession  ivas  originally 
taken* 

(r)  6  Ves.  6s6.  (s)  a  Veg.  &  Beam.  45. 
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[The  Vice-^ChaneeUar : — ^The  Contract  to  be  adopted^         183U 

was  the  Contract  with  Richard  JIGles,  the  Father :  the  '        *^        ' 
Contract  carried  into  effect,  was  the  Contract  with  his         Anson 
Daughters.]  ,  ' 

The  possession  was  under  the  original  Contract,  and 
never  changed  its  character. 

The  Conveyance  executed,  by.  Lord  Harcowrt  to  Sir 
George  Anwuj  affects,  to  be  a  Release  in  Fee }  but,  as 
Lord  Hareo/urt  was  Tenant  in  Tail  only>  it  would  not 
pass  more  than  an  Estate  for  his  life.  It  recites  that 
Dr.  Lee  had  taken  possession  of  the  Estates :  that  was 
an  adverse  possesion ;  and  a  Grant,  by  one  Person,  to 
another,  of  a  claim  of  Title  to  an  Estate  of  which  & 
third  Party  is  in  possession,  is  contrary  to  32  Henr^  8, 
c  9.  The  Release  recites  that  Lord  Haroourt  was  un- 
willing to  enter  into  Litigation,  and  had  proposed  to 
give  up  all  his  Literest  to  Sir  George  Aneon.  As  soon 
as  Sir  George  Anson  gets  the  Conveyance,  he  files  a 
Bill,  not  in  his  own  name  alone,  but  in  the  name  of 
Lord  Satcourt  as  well  as  his  own.  We  submit  that  it 
is  clearly  within  the  Provisions. of  the  Stat  of  Hen.  8> 
and  th<e  doctrine  laid  down,  by  Lord  JRedesdale  and 
Loid  £ldan  in  Cholnmdelc^  v.  Clinton  (0*  The  Fill 
prays  that  the  Rents  revived,  by  the  Defendant^  may 
be  paid  to  the  Plaintiffs  or.  one  of  them.  Though  Lord 
Haroourt  is  now  dead,  the  present  Bill  cannot  be  sus* 
^i^ed*  In.  order  for  the  Plaintiff  to  get  a  Decree,  he 
must  stand  rectus  in  curiA  at  the  time  he  filed  his  Bill. 
fiarfield  v.  KeUy{u).  Lord  Harbourt,  at  all  events^ 
woidd  be  entitled  to  so  much  of  the  Rents  as  accrued 

(0  4  Bligh.  1.  (u)  4  Rufts.  355. 
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between  the  death  of  Sir  George  Lee  and  the  Conveyance 
to  Sir  Oeorge  Amon;  and,  therefore,  Lord  Hareowrfs 
Executors  ought  to  be  Parties  to  the  Suit. 

We  submit,  on  the  whole  of  this  Case,  that  the  Bill 
is  wrong  in  its  origin,  and  dmt  the  Plaintiff  can  have 
no  relief  upon  it ;  that  Sir.  Creorge  Lee  manifestly  in- 
tended to  give  all  his  Freehold  Estates,  to  Dr.  Zee,  in 
order  that  he  might  represent  the  Family ;  that  there 
was  no  unsettled  Estate  at  all,  the  equitable  Inteiest 
in  the  pieces  of  Land  purchased  of  Ford  and  Mil» 
being. included  in. the  Recovery-deed  of  1801,  and  con- 
sequently that  the  Devise  in  the  Will  of  Sir  Oeorge  Zee, 
of  all  his  R^  and  Landed  Property,  will  pass  all  Ms 
Freehold  Property,  together  with,  the  Mansion-house, 
to  Dr.  Lee. 

The  Vice  Chancellor  : 

.  It-is  quite  plain  that  the  two  Roods  and  18  Perches 
did  constitute  an  Estate  in  Sir  Oeorge  Zee,  which 
passed  by  the  general  words  which  be  has  used  in  his 
Will,  namely :  ''  I  bequeath  all  my  Real  and  Landed 
Property  wherever  situated.''  The  Contract  made  by 
Sir  Oeorge  Zee's  Father,  was  with  MUee  the  Father, 
who  was  merely  Tenant  for  Life  of  the  Land.  MUes 
died  some  time  since,  leaving  four  Daughters,  three 
married,  and  one  a  Widow.  The  Deed  recites  that 
there  was  a  Contract  made,  with  them,  by  ^Oeorge 
Lee  J  and  that  they  had  levied  a  Fine ;  and  then  they, 
with  their  Husbands,  proceed  to  convey  the  Estate  to 
him,  and  to  declare  the  uses  of  the  Fine  in  his  favour. 
Under  these  circumstances,  it  is  impossible  for  me  to 
hold  that  there  was  any  effectual  Contract,  except  that 
with  Sir  George  Zee,  or  that  the  piece  of  Land  in  ques- 
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tion  was  fettered  with  anything  that  might  be  considered  1431. 

as  Trust.  ' 

Ansov 

Then  it  comes  to  this,  (I  decide  this  point  upon  the  .  *  ^ 

supposition  that  the  Power  subsisted  as  to  some  parts 
of  the  Estates,)  that  Sir  George  Lee  having  the  power 
over  some  Lands,  and  having  an  Estate  in  Fee  in 
others,  does,  by  his  Will,  executed  according  to  the 
requisites  of  the  Power,  give  all  his  Landed  and  Real 
Property  to  Dr.  John  Lee,  also  the  Mansion-house  at 
Hartwett,  which  was  part  of  the  Property  that  was  sub- 
ject to  the  Power.  Now,  I  apprehend  that,  if  the 
question  depended  upon  the  first  sentence  alone,  I  am 
bound,  by  the  clear  Law  of  Land,  to  hold  that,  where  a 
Party  having  Property  of  which  he  is  seised  in  Fee,  and 
also  Property  over  which  he  has  merely  a  Power  of 
Appointment,  devises  in  general  terms,  the  Will  does 

not,  by  its  general  terms,  execute  the  Power,    y     Ci  '• 

•I 

In  this  Case  there  is  an  additional  ground  for  holding 
that  the  first  words  do  not  allude  to  the  execution  of 
the  Power:  for,  after  the  general  Devise,  the  Testator 
gives  the  Mansion-house,  which  he  could  not  dispose 
of  by  virtue  of  his  Interest ;  and  I  think,  most  clearly,  .  ^ 
that  the  mere  Oift  of  the  Mansion-house  at  Hartwell, 
cannot  be  held  to  pass  all  the  adjacent  Property.  On 
the  second  point,  therefore,  my  opinion  is  with  the 
Plaintiff. 

With  respect  to  the  objection  founded  on  what  has 
taken  place  between  Earl  Harcourt  and  Sir  George 
Anson,  since  Sir  George  Lee*B  death,  it  amounts  to  this, 
that  Earl  Harcourt  claimii^  to  be  Tenant  in  Tail  in 
possession,  with  remainder  to  Sir  Giorge  Lee  in  Fee, 

^\t^  yl^     '•'?'.    ''?••     '  "^  '      '  \        '  '/../It-/'  v 


.      t<      f»        .'  .     w. 

-»  -        '.  ' 


•  •.    '«. 
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many  things  which  a  man  may  release  which  he  can* 
not  convey ;  and  I  do  not  see  any  reason,  in  this  Case, 
LEEi  ^y  ^'^  Harcourt  should  not  have  released  such  Right 

or  Interest  as  he  had  in  these  Estates ;  and  therefore 
I  think  that  that  objection  is  unfounded. 


''  Declare  that  the  Indentures  of  Lease  and  Release, 
dated  respectively  the  23d  and  24th  days  of  April  1810, 
operated  to  vest  the  Equitable  Fee  of  the  Estates  there- 
in comprised,  subject  to  the  Charges  therein  mentioned, 
in  Sir  George  Lee ;  and  that  the  same  Estates,  and  also 
any  other  Estates  of  which  he  was  seised  in  Fee, 
passed,  by  the  Devise  in  his  Will,  to  the  Defendant, 
John  Lee,  in  Fee :  and  declare  that  such  Will  does  not 
operate  as  an  execution  of  the  Power  resarved  to  the 
said  Sir  George  Lee,  by  the  Indenture  of  Baigain  and 
Sale  dated  the  2d  day  of  November  1801,  and  the 
Indenture  of  Release  and  Reconveyance,  dated  the  6th 
of  November  1803,  or  either  of  them,  as  to  such  of  the 
Estates  and  Hereditaments  comprised  in  the  said  Inden- 
tures of  the  2d  of  November  1801,  and  6th  of  Novem- 
ber 1803,  as  (if  any)  were  not  comprised  in  the  said 
Indentures  of  the  23d  and  24th  days  of  April  1810. 
And  this  Court  doth  order  that  it  be  referred  to  the 
Master  in  rotation,  to  inquire  what  Estates  and  Here- 
ditaments comprised  in  the  said  Indenture  of  Bargain 
and  Sale  dated  the  2d  day  of  November  1801,  and  the 
Indenture  of  Release  and  Reconveyance  dated  the  6th 
of  November  1803,  were  not  comprised  in  the  said  In- 
dentures of  the  23d  and  24th  of  April  1810,  but 
remained,  at  the  time  of  the  death  of  Sir  George  Lee, 
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subject  to  the  Powers,  and  to  the  uses  limited  in 
de&ult  of  Appointment,  by  the  said  Indentures  of  the 
2d  of  November  1801,  and  5th  of  November  1803 ;  and, 
in  order  thereto,  the  Parties  are  to  produce,  before  the 
Master,  upon  Oath,  all  Deeds,  Sic/' 


183K 


ARNOTT  V.  BLEASDALE. 


1831 : 
25th  May. 


Infant. 
Next  Friend. 


James  ARNOTT,  by  his  WiU  dated  the  fJ4th  of 
June  1828,  directed  his  Personal  Estate  to  be  invested 
in  the  Funds  in  the  names  of  his  Executors,  and  that   a  fr.   7"  , 
the  Dividends  thereof,  or  such  parts  thereof  as  might  his  WIH  ex- 
be  necessary,  should  be  expended  for  the  Maintenance,  P^??^'?^?.^^^^* 
Education  and  Clothing  of  his  Children,  Emily  Mary  ^^g  guardian- 
Amotty  Sarah  Amott  and  James  Amott;  and  that  ship  of  his  Chil- 
the  surplus,  if  any,  should  be  invested  in  like  manner,      ^te/th  ?*f 
for  their  mutual  benefit ;   and  he  appointed  the  De-  she  should  ob- 
fendants  James  BleasdaU  and  Sarah  his  Wife,  and  tain  possession 
John  Jones  Executors  of  his  Will,  and  Guardians  of  Provision  he  had 
his  Children ;  and  he  directed  that  his  Executors  should  made  for  their 
apply  such  Sum  or  Sums  as  might  be  necessary  to  ^b^uldTcero ; 
place  his  Children  in  some  respectable  Business,  and  and  he  appoint- 
the  Remainder,  if  any,  to  be  paid  to  them,  in  equal  ed  his  Executors 

shares,  to  his  Daughters  on  their  marriage  or  going  Guardians. 

After  the  Tes- 
tator 8  death,  his  Widow,  as  the  Answer  alleged,  forcibly  removed  one 
of  the  Daughters  from  a  School  at  which  ha-  Father  had  placed  her  in 
his  lifetime,  and  took  the  Child  abroad.  She  then  filed  a  Bill,  as  Next 
Priend  of  the  Children,  against  the  Executors,  for  an  Account  of  the 
Testator  s  Estate.  The  Court  directed  the  Account  to  be  taken,  but 
referred  it  to  the  Master  to  inquire  into  the  alleged  misconduct  of  the 
Mother,  and  ordered  all  proceedings  under  the  Decree  to  be  stayed 
till  the  Report  was  made. 


^188 
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1831. 
Armott 

Blkabdale. 


into  buBmesSy  and  to  his  Son  on  attaining  21,  or  en- 
tering into  business.  The  Testator,  by  a  Codicil,  after 
reciting  that  the  profligacy  of  his  Wife  had  induced 
him  to  withhold  from  her  the  guardianship  of  his 
Children,  and  that,  he  was  apprehensive  that,  by 
artifice,  force  or  otherwise,  she  might  endeavour  to 
obtain  possession  of  them,  directed  that,  immediately 
upon  her  obtaining  possession  of  any  or  either  of  his 
Children,  the  Maintenance  of  such  Child  or  Children 
should  cease,  and  should  accumulate  during  such  time 
as  such  Child  or  Children  should  continue  under  the 
protection  or  guardianship  of  his  Wife ;  and  that  his 
Executors  should  lay  out  such  Maintenance  Money,  as 
would  otherwise  have  gone  towards  the  support  of 
such  Child  or  Children,  in  the  Funds,  there  to  be 
placed  to  the  credit  of  such  Child  or  Children^  until 
their  or  either  of  their  attaining  the  age  of  21,  or 
day  or  days  of  marriage;  and  that,  in  the  event  of 
the  return  of  any  such  Child  or  Children  to  the  pro- 
tection or  guardianship  of  those  whom  he  had,  in  his 
Will,  appointed,  such  Maintenance  Money  should  be 
continued,  as  directed  by  his  Will.  The  Testator 
declared  that  he  had  added  the  Codicil,  because  he 
was  anxious,  if  possible,  to  prevent  his  Children  from 
imbibing  the  vicious  propensities  of  their  Mother,  and 
that  his  Property  should  not  be  squandered  in  the 
support  of  vice. 


The  Testator  died  in  August  1821,  leaving  his 
Wife  and  his  ChiMren  named  in  his  Will,  (the  eldest 
of  whom  was  only  seven  years  old,)  him  surviving.  The 
Bill  was  filed,  in  the  name  of  his  Children,  by  their 
Mother,  as  their  Next  Friend,  against  the  Executors, 
praying  for  the  usual  Accounts  of  the  Testator's  Estate, 
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that  the  Shares  of  the  Children  might  be  secured  for 
their  benefit^  and  that  Allowances  might  be  made  for 
their  Maintenance. 

The  Defendants,  in  their  Answer,  said  that  they  had 
taken  upon  themselves  the  execution  of  the  Will,  and 
the  guardianship  of  the  Plaintiffs;  that  demands  had 
been  made,  upon  them,  by  Creditors  of  the  Testator, 
exceeding,  in  amount,  the  Personal  Estate  possessed 
by  them ;  that  the  Testator,  for  some  time  before  his 
death,  had  lived  separate  from  his  Wife,  and  ceased  to 
have  any  intercourse  with  her,  and  that,  after  she 
quitted  him,  he  placed  his  two  Daughters  at  a 
Boarding  School,  where  they  both  remained,  until  the 
0th  of  May  1829,  when  one  of  them  was  forcibly,  and 
without  the  knowledge  of  the  Defendants^  removed,  by 
the  Mother;  that  the  Defendants,  therefore,  obtained, 
from  the  Court  of  King's  Bench,  a  Writ  of  Habeas 
Carpusy  to  compel  the  Mother  to  produce  the  Child, 
and  she  having  failed  so  to  do,  an  Attachment  was 
issued  against  her,  but  which  had  not  been  executed 
by  reason  of  the  Mother  being,  as  the  Defendants  be- 
lieved, resident  Abroad. 


1831. 
Arnott 

Bleasdalb* 


Mr.  Knight  and   Mr.   W.  C.  Macdougatt,  for  the 
Plaintiffs. 


Sir  E.  Sugden  and  Mr.  G.  Richards^  for  the  De- 
fendants, said  that  the  Father  of  the  Infants  had 
directed,  by  his  Will,  that  his  Children  should  have  no 
communication  with  their  Mother ;  that  she  had  taken 
away  one  of  the  Daughters  from  the  School  at  which 
she  had  been  placed  by  her  Father ;  that  the  Mother, 
who  was  the  only  Next  Friend  of  the  Plaintiffs,  was  in 
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Contempt  for  not  obeying  the  Writ  of  Habeas  Carpus; 
ihsitf'hy  the  terms  of  the  Will,  the  Provision  made  for 
a  Child,  ceased,  so  long  as  it  remained  with  the 
Mother;  and  that,  under  these  circumstances,  the 
Court  would  not  allow  the  Suit  to  proceed. 

The  Vice-Cyiancellor  directed  the  u^ual  Accounts  to  be 
t^ken  of  theTestator's  Estate,  that  it  should  be  referred  to 
the  Master  to  inquire  into  the  fects  stated  in  the  Answer, 
relative  to  the  conduct  of  the  Mother,  with  liberty  to 
state  special  circumstances ;  that  the  Master  should  mak^ 
a  separate  Report,  as  to  the  matters  so  referred  to  him ; 
and  that  all  Proceedings  under  the  Decree,  should  be 
stayed  until  after  the  Report  was  made. 


1831 :  =^=3»SB=^=^^=a^ 

28th  &  30th 

June.  FAZAKERLY  v.  FORD. 

Canitmcttan.      WiLLIAM  GELLIBRAND,  by  his  Will,  dated 
Shifting  Clause.  ^^  ^3^  ^  December  1776,  devised  his  Manor-house 

W.  C  by  his      of  Charley  Hall,  and  his  Moiety  of  the  Manor  of 
Will  dated  m 

1775,  devised  his  Estates  to  his  Nephew  for  life,  with  Remainders  to  his 
first  and  other  Sons  in  Tail  Male.  T.  G,  the  Nephew's  eldest  Son, 
after  his  Father's  death,  suffered  a  Kecovenr,  and  limited  the  Estates  to 
himself  for  life ;  remainder,  subject  to  a  Term  for  securine  a  Jointure, 
and  raising  Portions  for  his  youneer  Children,  to  his  first  and  other  Sons 
in  Tail  Male.  S.  Jl,  by  his  WiU  dated  in  1 804,  devised  his  Estates  to 
Trustees,  in  Trust  for  the  second  and  subsequently  bom  Sons  of  T.  G. 
in  Tail  Male:  provided  that  if  the  Lands  devised  by  fT.  G.  to  7.  G.  in 
Tail  Male,  should  descend  to  or  devolve  upon  any  Son  of  T*  6.,  or 
any  Heir  Male  of  such  Son,  and  the  Person  on  whom  those  Lands 
should  descend  or  devolve,  should,  under  the  Trusts  of  his,  S,  F-*8 
W31,  he  Tenant  in  Tail  Male  of  his  Estates,  so  as  to  'be  then  actually 
in  the  Possession  or  Receipt  of  the  Rents  and  Profits  thereof;  then  his 
Estates  should  be  in  Trust  for  the  Person  who  would  be  entitled  to  bis 
Estates  under  his  Will,  if  the  Person  on  whom  fV.  G.'s  Estates  had  so 
descended  or  devolved  were  dead  without  Issue.  T.  G.  had  three  Sons : 
the  eldest  died  in  his  lifetime ;  then  T.  G.  died.  Held  that  as  W.  G.'s 
Estates  came  to  7.  G.'s  second  Son  encumbered  with  the  Term,  <S.  fVs 
Estates  did  not  go  over  under  the  Shifting  Clause. 

^  -  •/^iii-^^J^.iZ^  4^  *<./^  ^.  ^.  cT^ 
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ChorUy^  and  all  other  his  Real  Estates  in  Charley^  1B31. 

AdHngtoHy,  Blackrod  or  elsewhere  in  Lancashire,  to  the     '        "       ^ 
ufle  of  Thomas  Hawarden,  his  eldest  Nephew,  for  life,     Fazakerly 
with  femaindisr   to  Trustees  to   preserve  Contingent         ^ 
Remainders;  and,  after  the  death  of  Thomas  Hatvarden, 
but  subject  to  an  Annuity  of  200  /.  in  favour  of  any 
such  W(Hnan  as  Thomas  Hawarden  should  marry^  in 
lieu  of  DoWer,  and  to  the  usual  Powers  and  Remedies 
for  securing  and  compelling  payment   of  such   An- 
nuity, to  the  use  of  the  first  and  other  Sons  of  TTiomas 
Hawarden  successively  in  Tail  Male,  with  divers  Re- 
mainders   over;    and   the  Testator  directed    Themuis 
Hawarden,  and  the  other  Persons  who  might  come 
into  possession  of  the  Estates,  under  the  Limitations 
of  his  Will,  to  assume  the   Surname  and  Anns  of 
OeBibrand  oidy. 

The  Testator  died  in  1780,  and  Thomas  Hawarden, 
who  took  the  Name  and  Arms  of  Gellibrand,  entered 
into  possession  of  the  devised  Estates.  He  died  in 
1787 ;  and,  upon  his  death,  Thomas  GeUibrand,  his 
eldest  Son^  and  the  Father  of  the  Plaintiff,  entered  into 
possession  of  the  Estates  as  Tenant  in  Tail  Male. 

By  Indentures  of  Lease  and  Release,  dated  the  10th 
and  11th  of  August  1801,  being  the  Settlement  made 
in  pursuance  of  Articles  entered  into  previously  to  the 
marriage  of  the  Plaintiff's  Father  with  Marcella  his 
Wife,  and  by  a  common  Recovery  suffered  at  the 
Smnmer  Assizes  for  the  County  of  Laruxister  in  that 
year,  the  devised  Premises  were  limited  to  the  use  of 
the  Plaintiff's  Father,  for  life,  with  remainder  to 
Trustees  to  preserve  Contingent  Remainders,  with  re- 
mainder to  the  inteot  that  Marcella  Gellibrand  should 
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leceiTe  an  Annuity  of  600 /.'for  her  life,  in  lieu  of 
Dower,  and,  subject  thereto,  to  the  use  of  Samuel 
Hawarden  Fazaherly  and  G.  Gooldj  for  a  term  of 
600  years  to  be  computed  from  the  decease  of  die 
Plaintiff's  Father,  upon  certain  Trusts  t(x  better  se- 
eming the  Annuity  and  for  raising,  in  case  there 
should  be  three  or  more  younger  Children  of  the 
marriage,  10,000  /.,  for  their  Portions,  with  remainders 
to  the  first  and  other  Sons  of  the  marriage  successivdy 
in  Tail  Male,  with  remainder  to  the  right  Heirs  l>f  the 
Plaintiff's  Father;  and  the  Settlement  contained  the 
usual  Powers  of  Sale  and  Exchange. 


In  1806  and  seyeral  succeeding  years,  down  to  1828, 
different  parts  of  the  settled  Estates  were  sold  and 
exchanged  under  the  Power,  and  the  Estates  purchased 
with  Proceeds  of  the  Sales,  and  the  Estates  taken  in 
exchange,  were  conveyed  to  the  uses  of  the  Settlement. 
Some  of  the  Lands  taken  in  exchange,  were  aftei^ 
wtirds  sold,  and  the  proceeds  laid  out  in  the  Purchase  of 
other  Lands,  which  also  were  conveyed  to  the  uses  of  the 
Settlement. 


There  was  Issue  of  the  marriage,  four  Sons  and  five 
Daughters.  The  eldest  Son  died  unmarried,  in  his 
Father's  lifetime,  upon  which  the  Plaintiff  became  the 
eldest  Son  of  the  marriage.  Hiomas  Gellibrand,  the 
Plaintiff's  Father,  died  in  December  1828,  leaving 
MarceUa  his  Wife,  the  Plaintiff  his  eldest  Son,  the 
Defendant  Hawarden  Thomas  Gellibrand^  his  second. 
Son,  and  six  younger  Children  him  surviving. 

Samuel  Hawarden  Fazaherly ^  one  of  the  Trustees  of 
the  teiTu  of  600  years  created  by  the  Settlement  of 


CASES  IN  CHANCERY.  aoa 

I80I,  and  who  executed  that  Deed,  by  his  Will,  dated  1831. 

the  27th  of  June  1804,  devised  all  his  Real  Estates,  to     '        "        ' 
certain  Trustees,  in  Fee,  in  Trust  for  the  second  Son  of    Pazakeulv 
Tkamas  OeWbrand,  the  Plaintiff's  Father,  in  TaU  Male,  p J^^. 

with  remainder  in  Trust  for  his  third  Son  and  every'  '    * 

subsequently  bom  Son,  successively,  in  Tail  Male,  with* 
remainder  in  Trust  for  his  eldest  or  only  Son,  in  Tkil 
Male,  with  remainder  in  Trust  for  the  Daughters  of  the 
said  Tkomoi  GelUbrand,  successively,  in  Tail  Male,  with 
remainders  in  Trust  for  his  Sons  and  Daughters^  in  like 
order  and-  succession,  in  Tail,  with  remainder  in  Trust 
for  Thomas  GeUibrand  for  life,  and,  after  his  death, 
upon  certain  Trusts  during  the  life  of  John  Hawarden, 
and,  after  his  decease  in  Trust  for  the  first  and  other 
Sons  otjohn  Hatoardenj  in  Tail  Male,  with  remainders  in 
Trust  for  his  Daughters  successively  in  Tail  Male,  with 
remainders  in  Trust  for  his  Sons  and  Daughters,  in  like 
order  and  succession,  in  Tail,  vnth  remainder  in  Trust 
for  the  Testator's  own  right  Heirs.  And  the  Testator 
declared  that  if,  at  any  time  during  the  life  of  the  said 
Tlumuu  GeUibrand,  there  should  be  a  vacancy  or  sus- 
pense of  a  Person  capable  of  taking  under  the  Trusts 
thereinbefore  declared  for  the  second  or  other  younger 
Sons,  or  the  Daughters  of  the  said  llamas  GeUibrand^ 
then  his  Estates  should,  during  such  vacancy  or  sus- 
pense, be  in  Trust  for  the  said  Thomas  GeUibrand  and  his 
Assigns.  And  the  Testator  further  declared  that  every 
Person  who,  by  virtue  of  his  Will  or  any  Codicil  thereto, 
should  become  entitled  to  the  actual  Freehold  of  his 
Estates,  should,  vnthin  one  year  next  after,  and  that  all 
the  Persons  whom  any  Issue  Female  of  the  said  Thomas 
GeUibrand  or  of  the  sidd  John  Hatoarden  should  marry, 
should,  if  such  Issue  Female  should  at  the  time  of  •  her 
or  their  miarriage  or  respective  marriages  be  so  entitled 
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as  aforesaid,  within  one  year  next  after  the  solemnizotioQ 
of  the  said  marriage  or  marrii^es  respectively^  and  if 
such  Issue  Female  should  not  be  so  entitled  at  the  time 
of  such  her  or  their  marriages  respectively,  but  shouM 
afterwards  during  her  or  their  marriage  or  respective 
marriages,  become  entitled  as  aforesaid,  thoa  within 
one  year  next  after  she  or  they  should  respectively  so 
become  entitled  as  aforesaid,  take  and  use  the  Surname 
of  Fazdkerly  only,  and  quarter  the  Arms  of  Fazakerbf 
with  his,'  her  or  their  Family  Arms,  and  that  the  same 
Person  and  Persons  sh6uld,  within  one  year  after  they 
should  respectively  become  eAtitled,  end^vour  to  ob- 
tain an  Act  of  Parliament,  or  {m>per  Licence  firoQi  the 
Crown,  to  authorize  him,  her  or  them  to  take  and  use 
such  Surname  and  Arms,  and,  in  case  any  such  Person 
or  Persons  shojold  refuse,  or  neglect  or  discontuiue  to 
take  or  use  such  Surname  and  Arms,  or  to  take  proper 
steps  to  authorize  him  so  tp  do,  within  the  said  space  of 
one  year,  then  that  the  Trust  Estate  thereinbeii^ 
declared  fox  th^  benefit  of  him,  her  or  them  so  neglect* 
ing  or  refusing,  should  cease,  and  that  his  Estates 
should  immediately  thereupon  go  to  the  Person  or 
Persons  next  in  remainder  under  the  Trusts  therem- 
Ij^fore  declared^  in  the  same  manner  as  if  the  Person  or 
Persons  so  neglecting  or  refysing«  being  Tenant  or 
Tenants  for  Life,  were  dead^  or  being  Tenant  or  Tenanta 
in  Tail  Male,  or  in  Tail,  were  dead  without  Issue :  and 
the  Testator  declared  that  the  cesser  or  determination 
of  the  Estate  of  any  Person,  by  force  of  the  Proviso 
thereinbefore  contained,  should  not  operate  to  exclude, 
prevent  or  prejudice  any  of  the  contingent  Trusts 
thereinbefore  declared  for  his,  her  or  their  Son  or  Sons, 
Daughter  or  Daughters,  or  any  other  Person  or  Persons, 
and  that,  immediately  after  such  cesser  or  determi- 
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natioii  of  such  preceding  Egtate,  fmd  dnring  the  sag.  ,  y^Si^  . 
pense  and  conting^cy  of  BQch  then  expectant  re^ 
mamder^  the  TVustees  of  his  Will  dhonld  pay  and  apply 
the  Rente  of  his  Estates,  which  would  have  belonged 
to  the  Person  or  Persons  whose  Estate  or  Estates 
dMmld  Ittte  so  cecised  or  determined,  if  such  cesser 
or  deten^tttion  hoi  ncfi  takoi  place,  to  the  Person  or 
Persons,  Un  the  intents  and  purjK^ses,  and  in  the 
manner,  to,  fcr  and  iti  which  the  same  Rents  and  Profits 
would  have  been  payable  BnA  applicable,  under  the 
TVosts  and  Provisoes  of  his  Will,  in  case  such  Person 
or  Peifeons  respectively  were  then  actually  dead,  but 
without  Any  exclusion  of,  or  prejudice  to  the  Estate, 
Right  or  Interest  of  any  siich  Issue  afterwards  coming 
into  existence,  bat  only  tiir  the  time  of  the  birth  of 
soch  Issue  respectively.  And  the  Testator  furthei^ 
declared  tliat  if,  at  any  time  thereafter,  the  Person 
or  Persons  fot  the  time  being  entitled  to  the  possession 
to  to  the  Rents  of  the  devised  Premises  under  the 
^Trusts  of  his  Will,  dhould  be  under  21  and  unmarried, 
then  and  so  often  as  the  same  should  happen,  the 
Trustees  should,  but  subject  and  without  prejudice  to 
the  Powers  thereinafter  contained^  and  the  Uses,  Trusts 
or  Estates  to  be  created  thereby,  during  such  minority 
and  discoverture,  or  respective  minorities  and  discover- 
tures,  risceive  the  Rents  of  the  devised  Premises  and 
apply  a  competent  part  thereof  for  the  Maintenance  and 
Education  of  the  Person  or  Persons  so,  for  the  time 
being,  ^titled  as  aforesaid,  and  invest  the  Surpliis  in  the 
names  of  the  Trustees,  in  the  usual  Securities,  and  receive 
die  Annual  Produce  thereof,  and  invest  such  Annual 
Produce  in  like  Securities,  so  that  the  same  Rents, 
Securities  and  Annual  Produce  might,  during  such 
minorily  or  discoverture,  or  respective  minorities  or  di£^ 
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GO? eiiuresi  accumulate  in  the  nature  of  Compound 
Inteiesty  and,  at  the  end  of  such  minority  ^or  dtscover- 
ture,  or  minoritiea  or  diacoTertures,  or  earlier,  if  the 
TruBteea  should  think  proper,  should  conyert  the  said 
Rent^9  Securities  and  Annual  Produce,  and  the  accur 
mulations  thereof,  into  Money,  and  lay  out  the  Money- 
to .  be  produced  thereby  in  the  purchase  of  Freehold 
Estates  of  Inheritance,  to  be  situate  in  the  County  of 
Lancaster,  or  of  Copyhold  Lands  convenient  to  be  hdd 
therewith,  or  with  the  Lands  thereinbefore  devised,  and 
should  stand  seised  of  the  Lands  so  to  be  purchased,' 
upon, the  Trusts  and  subject  to  the  Powers,  Provisoes, 
and  Declarations  thereinbefore  expressed  with  respect  to^ 
the  Hereditaments  the  Trusts  whereof  were  thereinbefore 
declared,  or  such  of  them  as  should  be  then  subsisting 
or  capable  of  taking  effect,  or  as  near  thereto  as.  the 
nature  ai[id  qualities  of  the  Estates  so  to  be  purchased, 
and  the  deaths  of  Parties  and  other  intervening  circum- 
stances would  admit  of,  but  the  Testator's  will  was  that 
the  Rents  of  the  Lands  so  to  be  purchased  should, 
during  such  minority  and  discovertjire,  and  respective 
minorities  and  discovertures  as  aforesaid,  be  accumu- 
lated in  like  manner,  and  applied  upon  and  for  such 
Trusts  and  Purposes  as  were  thereinbefore  mentioned  with 
respect  to  the  Fund  firstly  thereinbefore  directed  to  be.ac- 
cumulated.    ''  Provided  always,  and  I  do  hereby  .declare 
my  Will  and  Mind  to  be,  that,  in  case  and  so  often  as  the 
Manors,  Lands,  Tenements  and  Hereditaments  devised 
by  the  Will  of  WiUiam  Gellibrand,  late  of  Charley  in  the 
said  County  of  Lancaster,  Esquire,  deceased,  to  the 
said   Thomas  Gettibrand,  for  an  Estate  in  Tail  Male^ 
shall  descend  to  or  devolve  upon  any  Son  of  the  said 
Thomas  GeWbrand,  or  any  Heir  Male  of  the  body  or 
respective  bodies  of  any  such  Son  or  Sons>  and  the 
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and  Hereditaments  shall  so  descend  or  devolve,  shall, 
wider  the  Trusts  hereinbefore  expressed  or  contained,  'azakerly 
be  Tenant  or  Tenants  in  Tail  Male  of  the  Messuages, 
Lands,  Tenements,  Rents  and  other  Hereditaments, 
hereinbefore  by  me  devised,  so  as  to  be  then  actually 
in  possession  or  entitled  to  the  Rents,  Issues  and  Profits 
thereof,  and' there  shall,  at  the  same  time,  be  any  other 
S<m  of  the  said  Thomas  GeUibrandf  or  any  Heir  Male 
of  the  body  of  any  «uch  other  Son,  or  any  legal  possi- 
bility of  any  such  other  Son,  then  and  in  such  case,  and 
so  often  as  the  same  shall  happen,  the  Estate  or  Estates 
hereby  declared  to  be  in  Trust  for  or  for  the  benefit 
of  any  such  Person  or  Persons  who  shall  so  be* 
come  entitled  to  the  Messuages,  Lands,  Tenements, 
Rents  and  other  Hereditaments  devised  by  the  said 
Will  of  the  said  WUSam  Gellibrand  as  aforesaid,  shall 
absolutely  cease  and  determine;  and  then  and  in  such 
case,  and  so  often  as  the  same  shall  happen,  the  Mes- 
suages, Lands,  Tenements,  Rents  and  other  Heredita- 
ments hereby  devised,  shall,  immediately  thereupon,  be 
in  Trust  for  the  Person  or  Persons  who  would  be  entitled 
thereto  if  the  Person  upon  whom  the  Estates  devised 
by  the  Will  of  the  said  WiUiam  GeUibrand  shall  so 
descend  or  devolve  as  aforesaid,  were  then  actually 
dead  and  there  was  a  failure  of  Issue  inheritable  under 
the  Estate  in  Tail  Male  hereinbefore  devised  in  Trust 
for  him  as  aforesaid,  save  and  except  nevertheless  and 
BO  as  that  if,  at  the  time  of  such  descent  or  devolution, 
there  shall  neither  be  any  such  other  Son,  nor  any  Heir 
Male  of  the  body  of  such  other  Son,  the  cesser  or 
determination  of  the  Estate  so  directed  to  cease  and  de- 
termine, shall,  during  such  vacancy,  be  suspended,  and 
not  take  place."    And  the  Testator  bequeathed  all  his 


.     CASES  IN  CHANCERY. 

1 83 1 .         Personal  Estate,  not  specifically  bequeathed,  to  the  same 


V 

Fazakkrlt 


Trustees,  .whom  he  appointed  Executors  of  his  Will, 
upon  Trust  to  pay  his  Debts,  Funeral  and  Teotamen- 
Foao.  ^^^7  Expenses  and  Legacies,  and  to  lay  out  the  Residue 
in  the  purchase  of  Estates  to  be  settled  to  the  same 
uses  as  his  devised  Estates ;  and,  if  hia  Personal  Estate 
should  be  insufficient  for  the  payment  of  such  Debts, 
Expenses  and  Legacies,  the  Trustees  were  directed  to 
apply  the  yearly  Rents  and  Profits  of  the  devisod 
Estates  in  making  good  the  deficiency. 

.  The  Testator  made  seven  Codicils :  by  one  of  them, 
which  was  dated  the  12th  of  February  180B,  he  gave  a 
Copyhold  Estate,  to  Ins  Trustees,  upon  the  Trusts 
declared,  by  his  Will,  of  his  Real  Estates:  and  by 
another  Codicil,  wluch  was  dated  the  12th  of  October 
1809,  he  devised  his  Real  Estates  tq  Us  Trustees  and 
their  Heirs,  and  bequeathed  his  Personal  Estate  t»  then^ 
their  Executors,  Administrators  and  Assigns,  to  the 
uses  apd  upon  the  Trusts  declared,  by  his  Will  omcem- 
ing  the  same  respectively :  and  by  his  last  Codicil,  which 
was  dated  the  18th  of  Jmie  1813,  and  which  was  duly 
executed  and  attested,  he  directed  certam  Estates, 
which  he  had  contracted  to  purchase,  to  be  paid  fi>9  out 
of  his  Personal  Estate,  and  such  Estates  to  be  conveyed^ 
to  his  Trustees  and  their  Heirs,  to  the  uses  aiid  upon 
the  Trusts  declared  concerning  his  Real  Estates,  and 
he  directed  that,  as  his  Personal  Estate  would  sot  be 
sufficient  to  pay  the  Purchase-monies,  the  Rents  of  his 
Real  Estates  should  be  applied  in  discharging,  the  same ; 
and  that,  his  Trustees  might  also  borrow  Money  on 
Mortgage,  for  that  purpose^  or  any  other  purpose  of  his 
Will  and  former  Cbdicils,  and  that  none  of  the  Persons 
entitled,  for  life  or  otherwise,  to  his  said  Real  Estates^ 
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should  take  any  part  of  the  Rents  thereof^  until  the  1831. 

Money  borrowed  for  payment  of  such  newly  purchased 

Estates,  should  be  paid,  with  the  Interest  thereon.    And 

he  gave,  devised  and  appointed  all  his  Real  Estates,  as  Foao 

well  Freehold  as  Copyhold,  to  Jiis  Trustees,  to  the  use 

of  them,  their  Heirs  and  Assigns  for  ever,  or  during  all 

such  Estate  as  he  had  therein,  upon  the  same  Trusts, 

and  subject  to  the  same  Powers,  Provisoes,  Condition^ 

Restrictions,  limitations  and  Charges,  as  such  Real 

Estates,  by  his  said  Will  and  Codicils^  were  subject  to. 

The  Testator  Samuel  H.  Fazaherly  died  in  June  1813, 
leaving  Thoma$  Gellibrand^  the  Plaintiflf 's  Father,  his 
Cousin  and  Heir.  At  that  time  Thonuu  Gettibraad  had 
three  Sons,  and  three  Daughters:  William  GelKbrand 
was  his  eldest  Son,  the  Plaintifi^  then  an  Infant  of  the 
age  of  five  years^  was  his  second  Son,  and  the  Defend-- 
ant,  Hawarden  Thonuu  GellibroMd,  then  an  Infant  of 
the  age  of  two  years,  was  his  third  Son.  / 

By  a  Decree  of  the  Court  of  Chancery  for  the  County 
Palatine  of  Lamxister,  made  on  the  9th  of  September 
1813,  in  a  Cause  in  which  the  acting  Trustees  of  the 
Will  and  Codicils  of  the  Testator  5.  H.  Fazaierlif,weTe 
Plaintifia,  and  ITiamas  GeUiirand^  and  the  Plaintiff^ 
«nd  the  Defendant  Hawarden  Thomas  GelHbrand  and 
several  other  Persons  who  were  Legatees  or  Annuitants 
under  the  la3t»mentioned  Will  and  Codicils,  were  De- 
fimdai^ts,  the  WiU  and  Codicils  were  established,  and 
the  Trusts  ordered  to  be  carried  into  execution,  and  the 
usual  Accounts  were  directed  to  be  t$dien;  and  it  was 
referred  to  the  Registrar  of  the  Court  to  inquire  what 
Contracts  had  been  entered  into,  by  the  Testator,  for 
the  purchase  of  Real  Estates,  and  whether  it  would  be 
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1831.  necessary  to  sell  any  and  what  part  of  bis  Real  Estates, 

'        ^        '  and  what  Sum  ought  to  be  allowed,  for  the  Maintenance 

Pazakerly  ^f  ^^  Plaintiff  during  his  Minority. 


IK 
Ford. 


The  Registrar  having  made  his  Report,  the  Cause  was 
heard,  for  Further  Directions,  on  the  7th  of  October 
1813,  when  it  was  ordered  that  the  Contracts  made,  by' 
the  Testator,  should  be  completed,  and  that  certain 
parts  of  his  Real  Estates  should  be  sold,  and  that  the 
Money  to  arise  by  such  Sale,  and  the  Testator's  Per- 
sonal Estate  should  be  applied  in  payment  of  his  Debts, 
Funeral  Expenses  and  Legacies,  and  in  completing  the 
Purchases  made,  by  the  Testator,  and  that  the  Rents 
and  Profits  of  the  Testator's  Real  Estate,  should  be 
applied  in  making  up  the  deficiency,  and  that  the 
surplus  of  such  Monies  and  Personal  Estate,  if  any, 
should  be  invested  in  the  purchase  of  Three  per  Cents, 
and  that,  after  payment  of  the  Allowance  for  the  Plain- 
tiff's Maintenance,  and  the  Annuities  left  by  the  Tes- 
tator's Will,  the  surplus  Rents,  and  the  Dividends  of 
the  Monies  to  be  invested  as  before-mentioned,  should 
be  invested  in  the  Three  per  Cents,  or  on  Mortgage. 

The  Plaintiff  afterwards  took  the  Name  and  Arms  of 
Fazakerh/f  as  directed  by  the  Will.  The  Purchases  and 
Sales  directed  by  the  Decree  were  completed ;  and  the- 
surplus  Rents  of  the  Estates,  after  keeping  down  the 
Payments  directed  to  be  made  thereout,  were  paid, 
into  a  Bank  at  Liverpool,  to  the  account  of  the 
Trustees;-  and,  when  the  Bill  was  filed,  thei^^  was  a* 
Balance  of  3,400  /.  standing  to  their  account. 

On  the  0th  of  May  1829,  the  Plaintiff  attained  21 ; 
and  by  Indentures  of  Lease  and  Release,  dated  the 
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25th  and  2Gth  of  August  1829,  ftnd  by  a  Common 
Recovery,  suffered  at  the  Summer  Assizes  for  the 
County  Palatine  of  Lancaster  in  the  same  year,  all  the 
Freehold  Estates  then  subject  to  the  Uses  and  Trusts 
of  the  Will  and  Codicils  of  Samuel  Hawarden  JPo- 
zakerfy,  were,  as  the  Bill  alleged,  discharged  from,  the 
Estate  in  Tail  Male  limited  to  the  Plaintiff,  and  all 
Limitations  and  Remainders  thereupon  expectant  oc 
depending,  and  were  limitied  to  such  uses  as  the  Plaintiff 
should  by  Deed  appoint,  and,  in  default  thereof,  to 
the  use  of  the  Plaintiff  in  Fee. 


1831. 

Fazakbrlt 

Ford. 


The  Bill  charged  that,  although  the  Plaintiff  had  be- 
come entitled  to  part  of  the  Hereditaments  devised  by  th& 
Will  of  William  Gellibrandy  the  Hereditaments  thereby 
devised  had  not  descended  or  devolved  on  him,  in 
the  manner  required  by,  or  according  to  the  true 
intent  and  meaning  of  the  Proviso  in  that  behalf 
contained  in  the  Will  ot  Samuel  Hawarden  Fazakfrly; 
and  that  the  Plaintiff  became  and  continued,  until  tha 
last-mentioned  Recovery  was  suffered,  entitled  as  Te* 
nant  in  Tail  Male  in  possession  of  the  Hereditaments 
devised  by  and  subject  to  the  Uses  and  Trusts  of  the 
Will  and  Codicils  of  the  last-named  Testator,  and  was 
then  Tenant  in  Feensimple,  in  possession,  of  such 
parts  thereof  as  were  Freehold.  The  Bill  prayed  that 
the  Defendant  Fordy  who  was  the  surviving  Trustee, 
under  the  Will  of  S,  H.  Fazakerly^  might  be  decreed 
to  convey,  to  the  Plaintiff,  the  Legal  Estate  in  the 
Hereditaments  devised  by,  and  which  were  subject  to  the' 
Uses  and  Trusts  of  the  Will  and  Codicils  of  the  last- 
named  Testator ;  and  that  the  Plaintiff  might  be  let 
into  the  possession  or  receipt  of  the  Rents  and  Profits  of 
those  Hereditaments,  subject  to  the  subsisting  Annuities 
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i8di.  thereon,  and  that  the  3,400/.,  when  the  stole  should 

have  been  duly  discharged,  under  the  pix>visi<Mi8   of 
die  Statute  passed  in  that  behalf,  from  the  Tmsts  to 

•B^j,  which  the  same  was  subject,  might  be  paid  to  the 

Plaintitf,  and  that  Ford  might  be  decreed  to  pay  to 
the  Plaintiff,  the  Interest  accrued,  on  that  Sum,  since 
the  6th  of  May  1820,  and  the  Rents  of  the  Heredi- 
taments accrued  since  the  same  day,  after  keeping 
down  the  subsisting  Annuities. 

The  Defendant  Hatoarden  Thomas  GeUibrandy  by 
his  Answer,  denied  that  the  Recovery  suffered  in 
1889  had  had  the  effect  stated  in  the  Bill :  he  insisted 
that,  under  the  Shifting  Clause  in  the  Will  of  Samuel 
H.  Fazakerfy^  he  had  become  entitled,  as  Tenant  in 
Tail  Male,  to  the  Estates  devised  by  that  Testator; 
and,  in  support  of  such  clakn,  he  said  that  Thomas  Gel- 
Ubrand  died  during  the  Plaintiff's  minority,  and  before 
the  lasfr-mentioned  Recovery  was  suffered,  and  that, 
upon  his  death,  the  Hereditaments  devised  by  William; 
Gdlibrand,  did,  according  to  the  true  intent  and 
meaning  of  the  Shiflbing  Clause,  descend  to  or  devolve 
upon  the  Plaintiff,  who  was,  at  that  time.  Tenant  in  Tail 
Male  of  the  Hereditmnents  devised  by  S.  H.  Fazakerly; 
and  he  insisted  that  the  event  upon  which  the  Plaintiff's 
Estate  Tail  in  the  Fazakerly  Estates,  was  directed  to 
cease  and  determine,  had  takeii  place,  and  that,  im- 
mediately on  Thomas  Gellibrand's  decease,  those 
Estates  beccmie  vested  in  him,  the  Defendant,  as 
Tenant  in  Tail  Male ;  and  that  the  Recovery  of  1829 
wag  utterly  void.  He  added  that  S.  H*  Fazakerly 
was  thoroughly  acquainted'  with  the  Contents  and* 
Effect  of  the  Indentures  of  Lease  and  Release  and* 
Recovery  of  1801,  at  the  time  of  the  date  thereof  and 
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thenoe&rward  to  the  time  of  his  own  death|  and  that 
it  was  always  his  intention  that  his  own  Estates,  and 
the  Estates  mentioned  in  those  Indentures,  should  not 
remain  united  in  any  Son  of  Thomas  GelKbrand,  but 
that,  upon  the  latter  Estates  descaiding  upon  or  be- 
coming vested  in  the  second  or  any  younger  Son  of 
Thomas  Gellibrand,  his  own  Estates  should  go  over  to 
the  third  or  still  younger  Sdn,  as  the  case  might  be. 

Sir  K  Sugden  and  Mr.  Walker,  for  the  Plaintiff: 

It  cannot  be  disputed  that,  upon  the  decease  of  S. 
H.  Fazakerly^  the  Plaintiff  became  entitled  to  a  vested 
Estate  Tail,  in  the  Estates  devised  by  that  Testator, 
subject  to  the  Clause  for  accumulating  the  Rents ;  for, 
at  that  Testator's  decease,  the  plaintiff  answered  the 
description  of  the  second  Son  of  Thomas  Gellihrand. 
He  has  since  attained  21,  and  suffered  a  Recovery  of 
those  Estates ;  and  the  question  is,  whether,  before 
the  Recovery  was  suffered,  the  Shifting  Clause  took 
effect?  We  contend  that,  under  the  circumstances 
which  have  happened,  the  Shifting  Clause  has  never 
eome  into  operation. 

The  general  Rule  applicable  to  all  Clauses,  the  object 
of  which  is  to  defeat  an  Estate  vested  in  a  Person,  is 
to  put  upon  them  a  strict  construction.  The  Court 
must  undoubtedly  construe  them  according  to  the 
intention  of  the  Maker  of  the  Instrument,  but  it  can 
supply  nothing. 

We  contend,  firstly,  that  the  Gellihrand  Estate  has 
not  descended  upon  the  Plaintiff,  in  point  of  Estate 
and  Interest,'  in  the  way  in  which  it  was  contem- 
plated   and    provided    for   by  this   Shifting  Clause: 
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Secondly,  that  it  has  not  descended  upon  the  plaintiff 
in  such  a  way  as  will  give  effect  and  operaticm  to  the 
Clause;  and  thirdly,  however  the  Court  may  dispose 
of  those  two  qu<estionS|  that  the  Estate  which  is  re- 
quired, by  the  Clause,  to  descend  upon  the  Plaintiff, 
never  has,  and,  in  the  events  that  have  happened, 
never  can  come  to  him. 


First:  the  Gellibrand  Estate  has  not  come  to  the 
Plaintiff,  in  point  of  Estate  and  Interest,  in  the  way 
required  by  the  Clause ;  for,  having  regard  to  the  terms 
of  the  Clause,  the  Court  will  see  that  the  Estate  and 
Interest  in  the  GeUibrand  Estate,  which  was  to  devolve 
upon  the  Plaintiff,  was  an  Estate  in  Tail  Male  created 
by  the  Will  of  WUHam  Gellibrand,  or,  at  all  events,  an 
Estate  equally  large  and  beneficial  as*  that  Estate.    It 
must  be  admitted  that,  in  the  first  part  of  the  Clause,  the 
Testator  has  not  required  that  the  Estate  shall  descend 
under  the  Limitations  of  the  Will.    But,  when  we  look 
at  the  second  part  of  the  Clause,  it  cannot  be  doubted 
that  he  contemplated  a  devolution  under  the  Will  of 
William  GeUibrand;  for  he  says :  "  In  case  the  Manors, 
8cc.,  devised  by  the  Will  of  William  GeUibrand,  for  an 
Estate  in  Tail  Male,  shall  descend  to  or  devolve  upon 
any  Son  of  the  said  Thomas  GeUibrand,  or  any  Heir  Male 
of  the  body  or  respective  bodies  of  any  such  Son  or  Sons, 
and  the  Person  upon  whom  the  said  Manors,  8cc.  shall  so 
descend  or  devolve,  shall  under  the  Trusts  hereinbefore 
expressed  or  contained,  be  Tenant  or  Tenants  in  Tail 
Male  of  the  Messuages,  8cc.,  hereinbefore  by  me  de- 
vised." Those  words  import  that  the  Estate  is  to  come, 
in  a  course  of  devolution,  as  an  Estate  Tail,  to  the  Person 
who  answers  the  description  of  Heir  Male.    The  Testa- 
tor, therefore,  has  used  words  to  which  full  effect  cannot 
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be  given,  unless  the  Court  holds  that  he  contemplated  1831. 

a  descent  or  devolution  under  the  Estate  Tail«    More- 

OTer,  no  Estate  can  be  said  to  have  descended  or  devolved 

upon  the  Plaintiff;  because,  at  the  death  of  this  Te^ta-  Forh 

tor,  he  was  entitled  to  a  vested  Estate  in  Tail  Male. 

Descent  or  devolution  implies  that  the  Party  has  not, 

at  the  time,  any  Estate  in  the  Land;  whereas,  the 

Plaintiff  had,  at  that  time,  under  the  Settlement  of 

1801,  which  barred  the  Limitations  under  the  Will, 

a  vested  Estate  in  Tail  Male,  which,  in  its  natural  order, 

came  into  his  possession,  by  the  feilure  of  the  preceding 

Limitations ;  but  there  was  no  descent  or  devolution,  of 

the  Estate,  to  or  upon  him.   There  is  great  improbability 

that  this  Testator  contemplated  a  descent  of  devolution 

under  the  Settlement.    He  made  no  reference  to  it; 

and  his  words  import  a  devolution  under  the  Will  of 

William  GeUibrand. 

But,  independently  of  these  circumstances,  it  is  re- 
quisite that  the  OeUxbrand  Estate  should  descend  to, 
or  devolve  upon  a  Person  who  was  actually  in  posses- 
eion,  or  entitled  to  the  Rents  and  Profits  of  the  jPoza* 
ierly  Estate ;  but,  under  the  circumstances  that  have 
happened,  the  GeUibrand  Estate  did  not  devolve  upon 
a  Person  entitled  to  the  Rents  and  Profits  of  the  Faza^ 
herly  Estate;  for,  at  the  time  when  it  devolved  upon 
the  Plaintiff,  he  was  an  In&nt,  and  entitled  only  to 
a  bare  maintenance  out  of  the  Rents  and  Profits  of  the 
Tazdkerly  Estate,  and  the  surplus  of  those  Rents  and 
Profits  was  subject  to  the  Trust  for  accumulation.  By 
the  Accumulation  Clause,  the  Testator  abrogated  the 
effect  of  the  previous  Devise,  and  deprived  the  Party  en- 
titled in  possession,  of  the  Rents  and  Profits ;  and  he 

Vol.  IV.  BE 
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1831.  same  construction.      It  is  clear  that  he  meant  that 

species  of  possession  that  might  be  had  by  an  Infant, 
and  by  an  Infknt  during  the  continuance  of  the  term  of 

Ford  ^^  years.    Is  not  a  Man  considered  to  be  in  ibe  pos* 

session  of  an  Estate,  when  there  is  a  prior  Charge  upon 
it?  It  was  said  that  the  Estate  wight  have  been 
charged  to  its  full  value;  but  that  was  not  the  case. 
Mr.  Fazakerljf  must  have  known  how  the  Estate,  with 
respect  to  which  he  was  nmkii^  this  Proviso,  was 
situated ;  he  knew  that  it  was  subject  to  the  Jointure 
and  to  the  Sum  for  Portions.  He  did  not  deal  with  the 
Gdlxbrand  Estate  as  unencumbered  oi  those  Chaiges 
which  he  knew  were  existing  at  the  date  of  his  Will ; 
but  he  oontemi^ated  thai  Estate  as  devolving  subject 
to  those  Charges.  He  executed  the  Settlement  of 
1801 ;  and,  unless  he  had  clearly  pointed  out  that  he 
looked  to  a  different  state  of  Title  than  that  which 
existed,  the  Court  must  presume  he  looked  to  that 
which  did  exist.  Then,  at  the  time  when  he  made  his 
Will,  he  knew  how  the  GelHbrand  Estate  was  circum- 
stanced ;  and  he  directed  his  own  Estate  to  shift,  with 
the  possibility  of  the  Term  of  600  years  coming  into 
operation.  If  the  GelHbrand  Estate  devolved  upon  the 
second  Son,  it  could  only  devolve  subject  to  the  Term; 
therefore,  the  second  Son  has  the  same  Interest  and 
Possession  as  the  Testator  contemplated,  and  as  alone 
could  have  existed  upon  the  devolution  taking  place*. 

[The  Vice-Chaiu:eUar : — Suppose  that  the  Father  and 
the  eldest  Son  had  suffered  a  Recovery,  and  limited  the 
Estate  to  the  Father  in  Fee ;  and  that,  upon  the  death 
of  the  Father,  the  eldest  Son  being  then  dead,  the 
Estate  had  descended  to  the  seccmd  Son,  it  would  not 
have  descended  under  the  Settlement] 
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It  would  stfll  haye  been  within  the  words  of  the  1831. 

Shifting  Clause.  Derolre  means  coming  under  the  Set* 
tlement  or  otherwise.  The  Testator  probably  meant 
a  derolutkm  under  the  SetUement,  because  that  jas  the  ^^ 
state  of  the  Title  at  the  time ;  but,  if  the  second  Son  had 
taken  either  as  a  Purchaser  under  the  Settlementi  or  a# 
Heir  to  his  Father  and  elder  Brother,  it  would  not  have 
made  any  alteration  in  the  wish  of  the  Testator  to  pre- 
Tent  lihe  union  of  the  two  Estates ;  it  would  still  havd 
been  a  devolution  upon  the  second  Son.  However,  the 
Estate  has  devolved  under  precisely  the  same  Title  as 
existed  when  the  Will  was  made,  and  which  the  Testator 
must  have  contemplated.  If  there  had  been  such 
a  devolution  as  the  Court  has  referred  to,  it  would  have 
grown  out  of  that  which  existed  at  the  date  of  the 
Win. 

Then  it  was  urged,  as  a  fatal  objection  to  the  claim 
of  the  third  Son,  that  great  changes  have  been  made,  in 
the  OeUihrand  Estate,  under  the  Power  of  Sale  and 
Exchange  contained  in  the  Settlement.  Now  the  Tes*- 
tator  knew  that  the  Power  of  Sale  and  Exchange 
existed ;  and  he  spei^s  of  the  GeUibrand  Estate 
devolving,  with  that  Power,  upon  the  Person  entided 
under  his  Will. 

[The  Vice-Chancellor : — I  do  not  think  that  there  is 
mock  weight  in  that  objection.  I  think  that  the  Trust-- 
money  represents  the  original  Estate.] 

Is  not  the  Title  the  same?  Do  not  the  Trustees  hold 
the  new  Estates  upon  the  same  Trusts  as  the  original 
Estates  ?  Besides,  the  last  Codicil  republished  the  Will> 
and  made  it  pass  the  Property  as  it  then  existed. 

E   E    4 


41f  CASES  IN   CHANCERY. 


FAZAKSaLT 

V 


1631.  :    We  submit  that  the  event  has  happeoed  upon  which 

the  Testator  intended  his  Estates  to  go  over,  and  that 
he  has  used  terms  as  comprehensive  as  could  be  in- 

Foan.  vented,  to  express  that  intention;  and,  consequentlyi 
that  the  Fazakerly  Estate  has  vested,  under  the  ^lift- 
ing Clause,  in  the  third  Son. 

>  Mr.  Knight  and  Mr.  Lowndes  appeared  for  the  De- 
fendant Ford,  who  submitted  to  act  as  the  Court 
should  direct. 

Mr.  Walker  J  in  reply: 
The  word  "  devolve^  does  not  strictly  apply  to  the 
event  that  has  happened;  for  the  Plaintiff,  at  the  time 
the  Will  was  made,  was  entitled  to  an  Estate  Tail. 
The  Testator  considers  the  Party  as  acquiring,  by  devo- 
lution, something  which  he  had  not  before ;  but  nothing 
of  the  kind  has  here  occurred.  It  has  been  said  that 
the  Testator  must  have  known  that  the  Estate  was 
settled :  but  it  does  not  follow  that  every  Party  who 
executes  a  Deed,  knows  everything  that  is  contained  in 
it.  If  he  knew  that  the  Settlement  related  to  the  GeUi" 
brand  Estate,  it  does  not  follow  that  he  knew  the  channel 
in  which  it  was  put  by  the  Settlor.  From  the  words  of 
his  Will  it  is  clear  that  he  thought  that  the  Estate  con- 
tinued in  the  course  of  Settlement  limited  by  the  Will 
pf  WiUiam  GeUibrand.  He  has  used  words  which  point, 
not  merely  to  a  descent  or  devolution,  but  to  a  descent 
or  devolution^  in  the  course  in  which  the  Estate  was 
limited  by  the  Will.  The  words  ''  Upon  the  Son  or 
Heir  Male  of  the  Son,"  are  strictly  applicable  io  the 
descent  under  the  Will,  and  not  to  the  acceleration  cf 
the  Estate,  which  is  all  that  has  occured  under  the 
Settlem^ent  of  IBOl.     Supposing,  however,  that  the 
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Testator  did  make  his  Will  with  a  full  knowledge  of 
the  Settlement,  he  has  used  no  words  to  indicate  an 
intenti(»i  that  his  Estates  should  shift  upon  the  devo- 
lution of  other  Estates  than  those  mentioned  in  the 
Settlement.  If  he  had  had  any  such  intention,  he  would 
have  used  some  such  words  as :  ^'The  Estates  for  the 
time  being  subject  to  the  Limitations  of  the  Settle- 
ment" Then  the  Testator  has  said  that  the  Party  is 
to  be  in  possession,  or  entitled  to  the  Rents  and  Pro- 
fits ;  but,  by  the  Accumulation  Clause,  he  has  taken 
Away  both  possession  and  Rent,  during  Minority. 


1831. 

FAZAKlBLt 
FORA 


The  Testator  clearly  intended  that  his  Estate  should 
not  go  over,  unless  the  whole  of  the  Gellxbrand  Estate, 
and  nothing  but  that  Estate,  devolved  upon  the  Plain- 
tiff, who  was  the  primary  object  of  his  bountyi .  Unless 
the  Court  hold  that  the  Estate  to  devolve,  is  an  Estate 
as  beneficial  as  that  existing  at  the  date  of  the  Will,  no 
line  can  be  drawn*  If  it  is  not  the  whole  Estate,  what 
is  it?  Will  a  Life-estate,  or  an  Estate  chaiged  to  the 
fiill  value,  answer  the  purpose  ?  The  Clause  is  a  penal 
one^  and  must  be  construed  strictly. 

The  Vice-chancellor  : 

In  this  Case,  WUHam  GelUbrandf  by  his  Will  made 
in  December  1775,  devised  certain  Estates  to  Thomas 
Hawarden,  his  eldest  Nephew,  for  life ;  with  remainder 
to  his  first  and  other  Sons  in  Tail  Male.  The  Testator 
died  in  1787^  and  his  eldest  Nephew  took  the  name  of 
■OelUbratuL  Hehada  Son  named  T%oma$;  and,  in  the 
year  1801,  Thomas,  the  Tenant  for  life,  and  his  Son,  the 
Tenant  in  Tail  in  remainder,  suffered  a  Recovery  of  the 
Devised  Estates ;  and,  by  the  Recovery-deed,  uses  were 
declared  in  favour  of  Thomas,  the  Son,  for  life,  with 
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remainder  to  Trnstees  (or  a  term  of  yearn  for  the  par- 
{M>se  <x[  FBising  Portioiis  for  his  younger  ChildreDy  mth 
reniainders  to  the  first  sbkI  other  Sons  of  the  marriage^ 
tofioeBsively,  in  Tail  Male ;  and  with  the  ultimate  re- 
maoMler  to  the  tight  Hein  of  TkomoHy  the  Son.  By  the 
Recovery-deed  a  Power  of  Sale  and  Exchange  was  givm 
to  oertain  Trustees ;  and  Mr«  Fawalurly^  the  Testator^ 
whose  Will  is  in  question  in  this  Cause^  was  one  ^  the 
Trustees  of  the  Terrii  for  raising  Povtionsy  and  did,  him* 
self,  execute  the  Recovery-deed*  The  Power  of  Sale 
and  Exchange  was  in  the  usual  form ;  and,  in  exercise 
of  that  Power,  some  portions  of  the  Estate  were  sold, 
and  new  Estates  were  purdhased  with  the  proceeds. 
Thomasj  the  Son,  had  three  Sons;  William,  hiseldest 
Son,  the  Plaintiff,  his  second  Scm,  and  Huwofdek 
TkamaSf  who  is  a  Defendant  in  this  Cause* 

Mn  FoMharbf  made  his  Will,  which  was  dated  the 
27th  of  June  1807,  and  thereby  devieed  aU  his  Real 
Estates,  to  certain  Perscms  so  as  to  give  them  the  Legal 
Estate  in  Fee,  in  Trust  for  the  second  Son  of  Thomtu 
Gellibrand,  the  Tenant  f<x  life  under  the  Settlement,  in 
Tail  Male,  with  remainder  in  Trust  for  his  third  and 
erery  subsequently  bom  Son,  successively,  in  Tail  Male, 
with  divers  Remainders  over:  and,  in  his  Will,  he  intro- 
duced a  Proviso,  that  the  Persona  who  were  Devisees, 
should  take  the  Name  and  Arms  of  JFVuraftsrly,  and 
another  Proviso,  the  effect  of  which  was  that;  during 
the  Minority  of  any  Person  entitled  to  the  possessioii 
of  his  Estates  under  the  Trusts  of  his  Will,  the  Ttqb- 
tees  diould  receive  the  Rents,  and,  after  making  an 
Allowance  for  the  maintenance  of  the  Infimt,  dumld 
accumulate  the  Surplus,  and  lay  out  the  AocrnnulationB 
in  the  purchase  of  Estates,  to  be  conveyed  to  than  upon 
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tbe  snbsistiDg  Trnstg  of  ins  WilL  Then  lie  introduces 
the  ibUowing  Shifting  Clause,  upon  tirhich  the  question 
in  tbe  Cause  depends :  '^  Prorided  alwmys,  &c." 

The  Testator  made  seireral  Codicils  to  his  Will,  the 

last  of  which  was  dated  on  the  28th  of  June  1813 ;  and 

he  died  in  tiie  same  yfear*    la  Urn  year  IJBM,  WUBrnm, 

*  viK)  was  the  eldest  Son,  of  Z^imMf  the  Tenant  far  Life^ 

• 

died  an  Infant;  and,  in  19^8,  Thomas  died*  In  18W 
tiie  Plaintiff  atlained  21 ;  and  the  question  is,  whether^ 
by  Tirtoe  of  the  Shifting  Clause,  he  has  ceased  to  ha?e 
an  Estate  in  Tail  Male  in  the  Tenements  devised  by 
Mr*  Fazdherl/n  Will ;  and  the  decision  of  that  question 
depends,  mainly,  upon  the  meaning  that  is  to  be  put 
upon  the  word  "  devolve." 

I  am  extremely  unwilling,  at  any  time,  to  make  the 
decision  of  aH  important  question  depoMi  upon  the 
nice  and  accurate  construction  of  any  particular  word ; 
but  I  would  ratiier  construe  tbe  Will  by  a  fair  and 
general  interpcetation  of  the  words,  having  regard  to 
what  is  riiown,  upon  the  face  of  the  Will,  to  be  the 
obrious  intention  of  the  Testator. 


1831 


■>^ 


FASAICaKLT 

V. 

Fori). 


This  Testator  has  oontempbted  two  events:  the 
descent  of  the  Gdlibrand  Estaile,  and  the  devolution 
of  it  upon  a  Person  who  might  be  Tenant  in  Tail 
Male  under  his  own  Will.  Descent  is  out  of  the 
queeticm.  Did  then  the  GdUirand  Estate  devolve? 
Now  I  apprehend  that  the  common  meaning  of  the 
word  "  devolve,"  when  it  is  used  as  a  neuter  verb,"  is 
''  to  come  in  succession ;"  and  it  appears  to  me  that, 
if  the  decision  of  ihis  Case  depended  solely  upon  the 
question  whether  or  not,  under  the  Limitation  in  tbe 
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Fazakbrlt 

V. 

Ford. 
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Settlement  to  the  first  and  other  Sons  of  Thomas,  the 
Tenant  for  Life,  the  GelUbraiid  Estate  did  devoWe 
upon  the  Plaintiff,  I  should  say  that  it  did  devolve  upoa 
the  Plaintiff,  as  far  as  the  mere  taking  in  succession 
by  virtue  of  that  Limitation  is  concerned. 

But  there  is  something  more  to  be  considered ;  for 
it  cannot  be  supposed  that  the  Testator  meant,  by  the 
word  ''  devolve,"  that  the  Party  upon  whom  the  Lands 
and  Tenements  devised  by  William  GeUibrandj  were 
to  devolve,  should  have  a  less  interest  in  them  at  the 
time  when  the  cesser  of  his  own  Estate  was  to  take 
place,  than  the  unencumbered  right  to  enjoy  the  whole 
Rents  and  Profits  of  the  GelUbrand  Estate. 


I  am  quite  willing  that  the  expression,  ''  Manors, 
Lands,  Tenements  and  Hereditaments,  devised  by  the 
Will  of  William  GelUbrand,**  shall  be  taken  to  mean 
that  which  represented  the  GeUibrand  Estate  at  the 
time  of  the  Testator's  death,  so  as  to  exclude  those 
portions  of  the  original  Estate,  which,  under  the  Power 
of  Sale  and  Exchange,  had  been  sold  or  exchanged,  and 
so  as  to  include  that  Property  which,  imder  the  same 
Power,  had,  by  substitution,  whether  in  the  shape  of 
Land,  or  in  the  shape  of  Money  impressed  with  a  Trust 
to  be  laid  out  in  the  purchase  of  Land,  become  part  of 
the  Estate.  But  then  I  think  that  the  Testator  cannot 
be  supposed  to  have  meant,  by  the  term  "  devolution," 
the  taking  of  less  than  the  full,  unencumbered  possession 
and  enjoyment  of  that  which  was  either  the  origmal 
Estate  or  a  substitution  for  it. 


The  Testator  has,    certainly,   fiamed  the  Shifting 
Clause  with  fiur  less  attention  to  the  selection  of  words 
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ifirhich  would  clearly  point  out  his  intention^  than  he  has  1831. 

the  Clauses  that  precede  it,  and  the  Power  of  Sale  and  *        v— — ' 

Exchange,  which  follows  it.      In  the  Clause  which  ^-^zakebly 
directs  the  takins  of  the  Name  and  Arms,  he  has  thus         ^ 

°  FOKD* 

expressed  himself:  **  I  declare  my  Will  and  Mind  to 
be,  that  all  and  every  the  Person  and  Persons  who,  by 
virtue  of  the  Trusts  or  Devi<%es  hereinbefore  contained, 
or  of  the  Proviso,  or  any  Codicil  or  Codicils  to  this  my 
Will,  shall  become  entitled  to  the  actual  Freehold  of 
the  Messuages,  Lands,  Tenements,  Rents  and  other 
Hereditaments,  the  Trusts  of  which  are  hereinbefore 
declared,  shall  and  do  within  the  space  of  one  year,  8cc." 
Now  there  the  Testator  has,  expressly,  pointed  to  the 
circumstance  that  the  Party  to  take  the  Name  and  Arms, 
is  the  Party  entitled  to  the  actual  Freehold,  not  the 
Party  upon  whom  his  Estate  should  devolve,  but  he  has 
designated  the  particular  nature  of  the  possession  and 
the  right  that  the  Party  should  have,  who  was  to  take 
his  Name  and  Arms.  Then,  in  the  Clause  that  directs 
the  Maintenance  and  Accumulation,  he  has  declared, 
^'  that,  if  at  any  time  hereafter,  the  Person  or  Persons 
for  the  time  being  entitled  to  the  possession  or  to  the 
Rents,  Issues  and  Profits  of  the  Messuages,  Lands, 
Tenements,  Rents  and  other  Hereditaments  hereinbefore 
mentioned  to  be  hereby  devised,  under  the  Trusts  of 
this  my  Will,  shall  be  under  the  age  of  21  years,  8cc."  So 
that  he  has  marked,  in  words  that  leave  no  sort  of  doubt, 
what  it  was  that  he  meant,  and  he  has  expressed  him- 
self that  the  accumulation  shall  take  place  in  the  event 
of  the  Person  being  under  21,  and  entitled  to  the  pos- 
session, or  to  the  Rents  of  his  Estates.  Then,  in  the 
Power  of  Sale  and  Exchange,  which  follows  the  Shifting 
Clause,  he  has  declared  that  it  shall  be  lawful  for  the 
Devisees  in  Trust,  at  the  request  and  by  the  direction 
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tS^t.  of  the  Penoiiy  for  the  time  being,  entitled  to  the  poft- 

session,  or  to  the  receipt  of  the  Rents  and  Profits  of  his 
Estates,  &c.    Now  it  is  very  remarkable  that,  though 

Fo&D  theie  is  that  particular  description  which  leaves  no 

doubt  upon  the  three  Clauses  which  I  haye  mentioned, 
the  Shifting  Clause  is  left  solely  to  depend  upon 
the  meaning  to  be  attributed  to  the  general  word 
**  devolve/* 

It  was  said  that  it  must  be  taken  that  the  Testator 
made  his  Will  with  reference  to  the  Settlement  of  1801 ; 
and,  I  was  so  anxious  to  see  what  might  be  collected 
from  a  perusal  of  the  Will  and  all  the  Codieiis,  that  I 
did  not  tiiink  it  right  to  decide  the  Case,  until  I  had 
perused  them  all.  But  I  do  not  And  anytjitng  that  at 
all  warrants  the  assertion  that  the  Testator  made  his 
Will  with  reference  to  the  Settlement  of  1801 :  on  tiie 
contraty,  it  rather  appeaxs  to  me  (if  ihe  Decision  is  id 
be  founded,  at  all^  vposa  that  circumstance,)  that.  Ae 
Tentfttor  made  his  Will  without  refereaee  to  the  Settie- 
ment  off  1801,  and  that  the  only  Instrument  that  he  has 
le&rnd  to,  ia  die  WiU  of  li^USm  (3eK^^ 

Now  I  am  quite  wiffing  to  base  tfa»  Case  decided 
upon  the  general  words  m  the  Will,  aa  llh^  stead ;  and 
it  is  obsernkbk  that  the  Testator  has  not  said,  in  ease 
the  Party  shall  be  entitled  to  the  Rents,  Issues  and 
Proftts,  or  any  part  thereof,  but  has  used  words  which^ 
m  my  opinoD,  point  to  aii^  Bstate  of  Freehold  or  in 
Tail,  to  an  Estate  the  possession  of  whidi  would  give 
the  Party  a  rigid:  to  the  whole  Rents  and  Poofits.  Bj 
tiie  Reoorery-deed  of  IBOl,  a  Charge  was  created  upon 
the  GeUibraand  Estate,  and,  therefore,  the  Party  who 
was  made  first  Tenant  in  Tail  under  Mr.  Fa2akerlff*& 
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Will,  has  not  become  entitled  to  the  absolute,  unfettered 
and  unencumbered  possession  and  enjoyment  of  the 
GeUibrand  Estate. 

It  is,  I  think,  most  consistent  with  the  general  words 
used  by  the  Testator,  to  give  them  a  general  meamng, 
and  not  to  say  that  the  Party  has  had  the  Estate  devolve 
npcm  lam,  when,  in  faet,  he  has  become  entitled  to  the 
Bstate  as  Tenant  in  Tail  in  possession,  but  subject  to  a 
Charge.  I  must  construe  this  Clause,  in  the  same  way 
as  if  the  GeUibrand  Estate  had  be«i  charged  to  its  foB 
value,  that  is,  to  such  an  amount  as  would  have  abso- 
lutely destroyed  the  beneficial  enjoyment  of  h*  The 
Testator  meant,  in  effect,  to  say  that,  if  the  Party  who 
should  be  Tenant  in  Tail  of  his  Estate,  should  ever  Hiave 
the  ftdl,  beneficial  enjoyment  of  the  6dUbra$ul  Estate, 
he  should  cease  to  have  the  Fazaherhf  Estate :  but 
my  opinion'  is  that  that  event  haa  not  happened, 
and,  consequently,  that  the  Shifting  Clause  has  not 
taken  effect. 


1831. 

I : y— ' 

Fazakeult 
Ford, 
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87th  &  30th 

May. 

Eviikncem 

A  Defendant 
became  Bank- 
rupt daring  the 
Examination  of 
Witnesses,  and 
a  Supplemental 
Bill  was  filed 
against  his  As- 
signees :  held 
that  the  Depo- 
sitions taken 
after  the  Com- 
mission issued 
and  before  the 
Supplemental 
Cause  was  at 
issue,  could  not 
be  read  against 
the  Assignees. 


/^ 


HICHENS  V.  CONGREVE. 

After  the  Cause  was  at  Issue,  and  whilst  the  Wit- 
nesses were  being  examined,  Dunston,  one  of  De- 
fendants, became  Bankrupt,  and  his  Assignees  were 
brought  before  the  Court,  by  Supplemental  Bill ;  but 
the  examination  of  the  Witnesses  was  concluded,  before 
the  Supplemental  Cause  was  at  Issue. 

The  Cause  having  come  on  for  hearing, 

Mr.  Rose  and  Mr,  Ching,  for  the  Assignees,  objected 
to  the  depositions  of  any  of  the  Witnesses  being  read 
against  their  Clients,  on  the  ground  that  those  Wit- 
nesses had  been  examined  in  a  C^use  to  which  their 
Clients  were  not  Parties. 


Joint  Stock  Company, — Fraud^-^Bankrupt. — Any  B.  and  C,  haying 
agreed  for  the  Purchase  of  certain  Mines,  for  io,oeo/.,  and  to  form 
a  Joint  Stock  Company  for  working  them,  and  that  the  Mines  should 
be  sold,  to  the  Company,  for  25,000/.,  of  which  10,000/.  should  be 
paid  to  jP.  the  Proprietor,  and  the  remainder  divided  amongst  them- 
selves and  certain  of  their  Friends  whom  they  nominated  to  be 
Directors  and  Officers  of  the  Company ;  at  a  Meeting  of  the 
Persons  so  nominated,  at  which  A, 9  B,  and  C  were  present,  but 
before  the  Company  wis  established^  it  was  resolved  that  the  Con»> 
pany  should  purchase  the  Mines  for  25,000/.,  to  be  paid  to  F- ;  and 
a  Conveyance  was  afterwards  taken  from  F.  to  the  Trustees  of  the 
Company,  and  the  25,000/.  was  paid,  out  of  the  Funds  of  the  Com- 
pany and  distributed  in  the  manner  agreed  upon.  A  Suit  having  been 
mstituted,  by  some  of  the  Shareholders,  on  behalf  0/^  themselves  and  tJie 
others^  against  the  Persons  who  had  participated  m  the  15,000/.,  the 
latter  were  decreed  to  refund  what  they  had  received;  and  one  of  tlie 
Defendants  having  become  Bankrupt  after  he  had  paid,  what  he  had 
received,  into  Court,  under  an  Order  upon  Motion,  held  that  the  Plain- 
tifis  were  entitled  to  receive  that  Sum,  and  were  not  to  be  put  to  prove 
their  Demand  under  the  Commission. 
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The  Vtce-ChanceUar  allowed  the  objection  so  farae  1831. 

it  telated  to  the  Witnesses  who  had  been  examined 
subsequent  to  the  issuing  of  the  Commission,  but  over- 
ruled it  so  far  as  it  extended  to  the  Witnesses  who  had 
been  previously  examined. 

The  other  facts  of  this  Case  may  be  collected  from 
the  Judgment,  and  from  the  Reports  of  prior  proceed- 
ings in  the  Suit,  in  4  Russ.  662,  and  1  lUiss.  &  Mylne, 
160,  note. 

The  SoUcUar^Generalf  Sir  E.  Sugden,  Mr.  Lee  and 
Mr.  FanCy  appeared  for  the  Plaintiffs. 

Sir  Charles  WethereU,  Mr.  Pepys,  Mr.  Knight,  Mr. 

PkUUmore,  Mr.  Spurrier  and  Mr.  L.  Lowndes,  for  the 

Defendants  in  the  original  Suit 

« 
The  Vicb-Chaucsllor: 

Mr.  Flattery  being  Lessee  of  certain  Iron  and  Coal- 
mines, in  Irelandf  called  the  Arigna  Mines,  and  wishing 
to  dispose  of  his  interest  therein,  some  negotiation  took 
place,  between  him  and  Sir  WiUiam  Cangreve,  to  which 
Messrs^  Jasq[>h  and  Henry  Clarke  afterwards  became 
Parties,  the  effect  of  which  was  that  Flattery  agreed  to 
sell  his  int^iest  in  the  Mines  for  10,000  Z.  It  is  tndis- 
patable  that,  if  Sir  William  Congreve  and  the  Messrs. 
Clarke  had  agreed,  amongst  themselves,  that  they 
would  form  a  Partnership  or  a  Company  for  the  purpose 
of  working  the  Arigna  Mines,  and  had  held  out,  to  the 
Persons  who  should  form  the  Company,  that  it  should 
be  formed  on  the  basis  that  they  should  pay  16,000/. 
to  Sir  W^iam  Congreve  and  the  Messrs.  Clarke,  as  the 
consideration  for  their  having  the  Mines,  no  objection 
whatever  could   have  been  made  to  the  transaction ; 
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and  the  effect  would  have  been  that  25,0002.  would 
have  been  taken,  from  the  funds  of  the  Companyy 
10,000/.  of  which  would  have  been  applied  to  pay,  to 
Mr.  Flattery,  the  price  of  the  Purchase,  and  15,0002. 
would  have  been  given,  in  the  nature  of  profit,  to  Sir 
WiUiam  Congreve  and  the  Messrs.  Clarke,  for  giving 
up  their  interest  in  the  Mines,  and  making  them  the 
Property  of  the  Company.  But  the  objection  to  the 
transaction,  as  it  appears  from  the  Pleadings  and  Evi- 
dence in  the  Cause,  is  that  Sir  William  Congreve  and 
the  Messrs.  Clarke  never  disclosed,  to  the  Perscns 
who,  through  their  instrumentality,  became  the  Coin- 
pany,  what  the  real  transaction  was;  for  it  cannot 
be  doubted,  by  any  one  who  has  attended  to  the  pro- 
ceedings in  this  Cause,  that  the  Persons  who  became 
Members  of  this  Company,  could  not.  possibly  know 
that  it  was  the  intention  of  Sir  WilUam  Congreve  and 
the  Messrs.  Clarke,  that  the  16,000/.  should  be  paid, 
out  of  die  Funds  of  the  Company,  for  the  benefit  of  Sir 
William  Congreve,  the  Messrs.  Clarke,  and  those.  Gen- 
tlemen whom  they  permitted  to  participate  in  it 


Two  agreementa,  both  of  which  were  dated  the  30th 
of  October  1824,  were  prepared ;  by  one  of  them,  which 
purported  to  be  made  between  Flattery  of  the  one  part, 
and  John  Vivian,  and  Henry  Joseph  Besouth  ffinde 
(who  were  Agents  appointed,  for  that  purpose,  on  be- 
half of  Sir  William  Congreve  and  the  Messrs.  Clarke,  but 
who  never  signed  the  Agreement)  of  the  other  part,  it 
was  agreed  that  Flattery  would  assign  his  Interest  in  the 
Mines,  to  Vivian  and  Hinde,  or  to  whom  they  should 
appoint,  for  10,000  /. ;  that  a  Company  should  be  formed 
for  the  purpose  of  working  the  Mines  ;  and  that  Flat" 
tery  should  receive  one  15th  of  the  Profits  to  arise  from, 
the  working  thereof,  and  also  1,000  Shares  in  the  Com* 
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|mny  when  it  should  be  fonned.  By  the  other  Agt«e- 
ment,  which  was  made  between  Thomas  Holroyd,  on 
behalf  of  Sir  WiOiam  CongrevCj  of  the  one  part,  and 
William  Clarke^  on  behalf  of  himself  and  his  Brother^ 
of  the  other  part,  the  Parties  agreed  to  form  a  Company 
for  the  purpose  of  working  the  Mines,  and,  for  that 
purpose,  that  Sir  WiOiam  Congreve  should  be  the 
Chairman  and  one  of  the  Directors  of  die  Company,- 
and  that  the  Defendants  BrogdeUj  Benty  and  the  Plain^^ 
tiff,  Morgauy  but  who  afterwards  declined  to  accept  the 
appointment,  and  o&e  other  Gtentieman  to  be  thereafter 
nominated  by  Sir  WHOiam  Cangrevef  should  be  the 
Directors  appointed  by  Sir  William  Qmgrevef  and  that, 
the  Defendants  Joteph  and  Henry  Olarkef  T.  F.  Power^ 
A.  A,  SnrteeSf  and  Jokn  Dunston  should  be  other 
Directors  appointed  by  the  Clarices;  that  Matthew 
Surtees  should  be  the  Auditor  appointed  by  Messrs^ 
Clarhe ;  and  that  Sir  WiUiam  Ctmgreoe  should  have 
power  to  appoint  another  Auditor ;  that  the  Defendant, 
JSeanbienj  should  be  the  Secretary  or  Agent  appointed 
by  both  Parties.  The  Agreement  next  stipulates  who 
are  to  be  the  Counsel,  Solicitors  and  Bankers  of 
the  Company;  and  then  it  recites  Hmt  the  Mines  were 
originally  purchased,  by  Sir  WUliam  Congreve  and  the> 
Messrs.  Clarke,  of  Mr.  Flattery,  for  10,000/.,  and  that, 
subject  to  certain  Charges,  a  Conveyance  thereof  was,  by 
the  direction  of  the  Purchasers,  made  to  a  Nominee  on 
dieir  parts,  (but  whidi  was  not  the  fact,  for  no  such 
Conveyance  wdi  ever  made) :  and  it  further  recites  that 
Sir  WHUam  Congreve  and  the  Messrs.  Clarhe,  by  their 
Nominee  as  aforesaid,  had  agi-eed  for  the  Sale  of  the 
Mines,  for  26,000/.,  to  the  intended  Company,  and  that 
it  had  been  agreed  that  15,000/.,  the  difference  in  the 
Purchase-money,  should,  when  received,  be  divided  as 
follows,  namely,  that  1,000/.  should  be  paid  to  the  De- 
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fendant  John  Hinder  1,000  L  to  the  Defendant  Beandnenp 
as  the  Agents  of  Sir  William  Congreve,  9,0002.  to  Messrs^ 
Clarke^  to  be  divided  by  them  amongst  their  Agents,^ 
that  Sir  WiUiam  Congreve  and  the  Messrs.  Clarhe 
should  receive  2,000  L  each,  and  that  the  remaining  Sum 
of  5,000/.  should  be  divided,  by  Sir  FFUUam  Conffreve 
and  the  Messrs.  Clarhey  either  amongst  the  Directors^ 
generally,  Sir  WilUam  Congreve  being  one,  or  equally 
amongst  themselves. 


The  several  Persons  mentioned  in  this  latter  Agree-^ 
ment,  with  the  exception  of  the  Plaintiff  Morgan^ 
having  consented  to  act  as  Directors  of  the  Company, 
a  Prospectus  was  printed,  and  Deeds  were  prepared  for 
establishing  the  Company,  and  for  vesting  the  Mines 
and  other  Property  in  Trustees.  On  the  6th  of  Novem- 
ber 1824,  a.  Meeting  of  the  Directors  was  held,  at  whic^ 
Henry  Clarke,  Dunston,  Power^  A.  A.  Surtees,  Maitkem 
Smrtees,  Flattery,  aiid  John  Sinde  and  Sihomas  Heiragd 
and  WUliam  Healing^  the  Solicitors  of  the  Company^ 
were  present,  Jhmston  being  in  die  Chair ;  and  it  was 
Resolved  that  the  Solicitors  of  tiie  Company  should  be 
directed  to  complete  the  Agreements,  for  the  purchase 
of  the  Woriu  fixxn  Mr*  Flattery,  for  the  Company  of 
Proprietors,  for  the  Sum  of  26,000  L  sterling,  subject  to 
the  further  payment  to  him  of  one»fifteaith  part  of  the 
net  Profits  of  the  undertaking ;  and  that  the  Suxn  should 
be  paid,  forthwith,  by  Cheques  on  the  Bankeans,  on  the 
execution  of  the  Assignments ;  that  the  SolicitorB  should 
be  directed  to  complete  the  Deed  of  Settlement  ready 
for  Signature  by  the  Proprietors;  that  die  Company 
should  be  t^tUed^  ''The  Arigna  Iron  and  Coal  Com* 
pahy  ;*'  that  the  Capital  should  be  300,000/.,  in  Shares 
of  60/.  eadi ;  that  6/.  per  Share  should  be  paid  down, 
at  the  time  of  subscribing;  and  that  Henry  Clarke 
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should  be  requested  to  take  all  such  means,  as  to  him 
might  seem  proper,  for  establishing  the  Company,  and 
to  convene  another  Meeting  when  the  business  might 
appear  to  him  to  require  it. 

The  terms  of  the  Assignment  which  was  taken  of 
Flattery^ %  Interest  in  the  Min^,.were  such  aa^  of  neces* 
sity,  to.  k;eep  back,  from  the  knowledge  of  any  Person 
who  might  read  it,,  the  feet  that  10,0002.  only  waa 
paid  to  Flattery :  because  it  purports  to  be  an  Assign- 
ment, to  the  Trustees  of  the  Company,  for  86,000  L  paid 
to  Flattery.  The  Deed  of  Settlement  too,  which  was 
made  between  the  several  Persons  whose  Hands  and 
Seals  wera  thereunto  set  and  affixed,  other  than  and 
besides  the  three  Gentlemen  who  woe  the  Trustees  of 
the  Company,  of  the  one  pait,  and  the  Trustees,  of  the 
either  part,  recites  that  the  i6,000/.  was  paid  out  of 
the  Monies  of  the  Company.  Both  these  Deeds  were 
executed  in  December  1684. 
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.  Then,  on  the  1st  of  January  1826,  another  Meeting 
was  held,  at  which  Sir  WiUiam  Qmgreoe.vfBB  in  the 
Chair,  and  Sent,  DunaUmy  Maclean^  Power,  A.  A* 
Surtees,  Joseph  Clarke  and  Henry  Clarke,  were  present; 
and  it  appears,  by  the  Entries  that  were  made,  of  the 
proceedings  of  the  Meeting,  in  the  Books  of  the  Com- 
pany, that  the  Solicitors,  being  in  attendance,  reported 
that  the  Assignment,  from  Mr.  Flattery  to  the  Trustees, 
had  been  executed  by  Mr.  Flattery  and  the  Trustees, 
and  that  the  Deed  of  Settlement  had  been  engrossed 
and  executed  by  many  of  the  Trustees,  Directors  and 
other  Officers  and  Proprietors,  and  was  in  course  of 
b^ng  signed  by  the  remainder ;  and  that  Cheques  on  the 
Bankers  had  been  drawn  for  payment  of  the  Considicra* 
tion  Money  payable  to  Flattery.    So,  that  on  thai  day, 
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there  was  a  Representation  held  out,  to  diose  who  were 
actually  the  Members  of  the  Company,  and  also  to 
those  who  might  thereafter  become  Members  of  it,  that 
the  payment  of  the  26,000  /.  had  been  made  to  Flattery* 
Now,  the  Cheques  which  were  drawn  for  that  Sum,  have 
been  produced ;  five  of  them  were  signed  by  Dvnstan, 
Power  and  Henry  Clartey  and  the  remainder  by  Dtm- 
Stan,  Power,  A.  A.  Surteee  and  Joseph  Clarke.    It  is 
quite  clear  that  those  Persons  must  have  known  what 
was  the  intended  disposition,  and  the  actual  disposition 
of  the  whole  of  the  Money  for  which  these  Cheques 
were  drawn :  and  I  apprehend  that  it  was  the  duty  of 
all  those  other  Persons  who  were  Directors,  and  who 
appear  to  have  attended  this  Meeting,  to  take  care,  as 
between  themselves  and  Flattery  and  the  Members  of 
the  Company,  that  the  Money  should  be  applied  in 
the  manner  in  which  it  was  held  out,  to  the  Subscribers, 
that  it  was  to  be  applied. .  It  was,  however,  applied  in 
a  different  way,  for  part  was  paid  to  Mr.  Flattery,  and 
the  remainder  was  applied  for  their  own  benefit    The 
distribution  of  the  Money  was  made  by  Henry  Garkey 
(who  received  the  whole  of  the  Money  for  which  the 
Cheques  were  drawn)  at  a  Meeting  that  was  held  on  the 
16th  of  January  1826.    The  Sum  of  l,MOl.  was  paid 
to  Beaubien ;  2,6002.  was  paid  to  Sir  William  Conyreoe; 
Henry  Clarke  and  Jasepk  Clarke  retained  1,047^  each> 
and  a  Sum  to  the  same  amount  was  handed  over  to 
each  of  the  Defendants,  Bent,  Broyden,  Maclean,  Bun- 
Stan,  Power,  A.  A,  Surtees,  and  a  like  Sum  was  paid,  to 
Sir  William  Cangreve,  for  the  Defendant  Schneider,  who 
was  abroad. 


It  is  useless  for  the  Messrs.  Clarke  and  Sir  Wit' 
Ram  Congreve  to  state,  as  they  have  done  in  their 
Answers,  that  they  apprehended  that  the  Sums  which 
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BO  came  to  their  hands,  were  Profits  which  they  were 
entitled  to ;  for  it  is  impossible  that  they  could,  if  they 
fairly  exercised  their  Judgments,  which,  as  Directors, 
they  were  bound  to  exercise,  form  any  such  opinion : 
and  it  is  perfectly  plain  to  my  mind,  that  it  was  not 
competent  to  those  who  were  forming  a  Company,  thus 
to  deal  with  the  Funds  of  the  Company,  making,  at  the 
same  time,  the  representations  that  they  did  make.  If 
they  had  been  dealing  with  one  individual  only,  no 
doubt  could  be  entertained  upon  the  matter. 
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Two  objections  were  made  to  the  relief  that  is  asked 
in  this  case :  first,  it  was  said  that  the  Property  was 
worth  26,000  L  So  it  might  have  been ;  but,  in  my 
•opinion,  the  value  of  the  Property  is  quite  immaterial ; 
for  the  question  here  is,  what  was  held  out,  to  the 
Company,  to  have  been  the  sum  actually  paid  for  it ; 
and  I  conceive  Ihat,  if  there  was  a  misrepresentation 
in  that  respect,  the  Parties  who  made  that  misrepre- 
sentation must  be  answerable  for  it.  The  other  objec- 
tion that  was  made,  was  that  the  Mines  were  not,  and 
could  not  have  been  purchased  for  the  Company ;  for 
that,  at  the  time  when  the  Agreement  was  entered  into, 
there  was  no  Company  in  existence.  Strictly  speak- 
ing, it  is  true  that  there  was  no  Company  in  existence : 
but  these  Gentlemen  were  endeavouring  to  form  a 
Company,  and  they  had  taken  upon  themselves  the 
character  of  Directors  for  the  benefit  of  all  Persons 
who  had  agreed  to  be,  or  might  afterwards  become 
Members  of  the  Company.  The  26,000 1  was  to  be 
paid  out  of  the  Fimds  which  should  be  subscribed  by 
Persons  who  might,  thereafter,  become  Members  of  the 
Company ;  and  my  opinion,  therefore,  is  that  all  those 
Persons  who  might,  thereafter,  become  Members  of 
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ihis  .Company  through  the  instrumentality  and  re«- 
presentations  of  those  Directors,  are  entitled  to  the 
protection  of  this  Court* 

Then  it  was  said  that  there  can  be  no  relief  exoept 
in  the  way  of  restitution  of  the  Mines;  but  that 
appears  to  me  to  be  a  fallacy.  On  the  22d  of  June 
1826,  an  Act  of  Parliament  was  passed  which  esta- 
blishes this  Company,  and  directs  that  its  Capital 
shall  be  300,000  /• ;  and  I  apprehend  that,  in  no  other 
way,  can  there  be  any  relief  in  this  Csse,  than  by 
making  those  who  have  subtracted  the  15,000  2.  fiom 
the  Funds  of  this  Company,  repay  that  Sum;  ibr  it 
would  be  no  relief  to  make  Flattery  take  back  the 
Mines;  that  would  destroy  the  Company  altogethec 
When  these  Directors  re{M«sented  that  25,0002.  was 
to  be  paid  for  the  purchase  of  the  Mines,  it  must  be 
considered  that  they  intended  that  the  Company  should 
have  the  Mines,  and  that  they  meant  it  to  be  understood 
that  that  was  the  lowest  price  at  which  they  could  be 
purchased*  What  is  complained  of,  is  that,  by  improper 
representations,  15,0002.  has  been  withdrawn,  from  the 
Funds  of  the  Company,  and  paid  into  the  pockets  of 
private  Individuals.  Is  it  not  obvious,  therefore,  that 
the  relief  to  be  given,  is  the  restitution  of  the  15,000  L  ? 

Then  it  was  asked,  who  are  the  Parties  who  are  to 
have  the  benefit  of  that  restitution?  Upon  that  point 
there  is  not  the  slightest  difficulty:  for  the  Act  o( 
Parliament  having  constitjated  the  Company  and  de- 
clared that  the  Capital  should  be  300,0002.,  the 
Persons  who  are  to  have  the  benefit  of  the  restituticm, 
are  those  who  now  are,  and  those  who,  by  assignment 
from  the  present  Proprietors,  may  become  Members  of 
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the  Company.  The  Act  of  Parliament,  of  course,  meant 
that  there  should  be  deducted,  from  the  Capital,  what- 
ever had  been  band  Jide  paid  for  the  purchase  of  the 
Estates,  which  it  notices;  .but  it  never  meant  that 
there  should  not  be  a  defalca.tion  in  the  Capital  made 
up,  which  had  been  improperly  occasioned  by  the 
Persons  who  had  the  power  of  disposing  of  it 
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With  respect  to  the  Defendant  Dunsion^  it  was  said 
4hat  it  was  only  a  case  of  Assun^fmi,  and  that  the 
Plainti£&  had  no  right  to  what  has  been  paid  into 
•Court,  in  respect  of  the  share  of  the  16,000  L  which 
he  received.  I  admit  that,  if  there  had  been  no 
order  made  for  paying  the  Money  into  Court,  the 
Plaintiffs  would  now  have  established,  for  the  first 
time,  a  demand  against  him ;  and  the  result  of  this 
Suit  would  have  been  merely  to  give,  to  the  Plaintiffs, 
a  right  to  prove  against  Dunston's  Estate.  But  when, 
in  the  progress  of  the  Cause,  and  during  the  Solvency 
of  Dunstauj  the  Court  has  ordered  the  Money,  which 
is  the  subject  of  dispute,  to  be  paid  into  Court,  my 
opinion  is  that  the  Court  cannot  hold  that  the  Money 
was  paid  in,  by  way  of  Security  merely,  and  is  now  to 
be  returned,  and  that  the  Plaintiffs  have  only  a  right 
to  prove  against  Dumion's  Estate:  but  I  think  that 
the  Plaintiffs  are  entitled  to  take  the  Fund  as  the 
specific  thing  to  which  they  are  entitled. 


There  must  be  a '  Declaration  and  Decree  accord-^ 
ing  to  the  prayer  of  the  Bill,  except  that  the  Bill  must 
be  dismissed,  with  Costs,  as  against  the  Defendants 
Hine  and  Schneider^  as  to  whom  no  case  has  been 
made  out 
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3irt  Jfayand  TURNER  v,  TURNER. 

2d  June. 

iTTT     '    William  turner^  by  his  wm  dated  the  i6th 

Maintenance.  .   V»     i       »  t> 

Infants.        of  May  1829,  gave  all  his  Real  and  Personal  Estate,  to 

"—  .       Trustees,  in  Trust  to  sell  his  Personal  Estate,  and  to 
Testator  devised 
his  Real  and       ^V  ^^^  ^^  Proceeds  in  the  usual  Securities,  and,  out  of 

Personal  Es-       the  Rents  of  his  Real  Estates,  and  the  Interest  and 

tales,  to  Trus-     Dividends  of  the  Securities  m  which  the  produce  of 

tees,  in  <i  rust  to 

pay  certain  an-    his  Personal  Estate  should  be  invested,  to  pay  to  his 

nual  Sums  for  Daughter,  the  Defendant,  Mary  Ann  Merryweather,  the 
nance  of  his  Wife  of  the  Defendant  William  S.  Merryweather,  an 
Grandchildren,    Annuity  of  600/.,  for  the  joint  lives  of  herself  and  her 

till  they  attained  Hug^and,  and,  in  case  she  should  survive  her  Husband, 

35,  and  to  ac-  , 

cumulate  the      then  an  additional  Annuity  of  500  L  for  the  remainder 

surplus  Income    of  her  natural  life ;  and,  upon  furtiier  Trust,  to  pay  to  or 

which  was  to  *^PP^y  ^^^  ^^^  benefit  of  his  said  Daughter's  Children, 

form  part  of  his  who  were  the  Plaintiffs  in  the  Cause,  the  following  An- 

SS"ELte'"  ^^^^^^'  namely,  to  the  Plaintiff,  W.  S.  M.  Turner,  300/. 

and  to  divide*  ^  J^^h  ^  ^^  Plaintiff  j9fary  Ann  Merryweather,  200/. 

the  Income  of  a  year,  to  the  Plaintiff  Mary  Frances  Merryweather, 

amonirat  his  1^0/.  a  year,  to  the  Plaintiff  Montague  John  Turner^ 

Grandchildren 

when  they  attained  35,  with  benefit  of  Survivorship  on  any  of  them  dying 
under  3i,  without  leaving  a  Child  that  should  attain  31 ;  and,  on  the 
death  of  each  of  them  leaving  such  Child,  to  convey  the  Parent's  Share 
to  such  Child:  and  he  empowered  his  Trustees,  luber  the  death  of  the 
Father  of  his  Grandchildren,  to  convey,  to  his  Grandsons,  absolutely,  the 
Shares  of  his  Estates,  to  which,  imder  the  previous  Trusts,  they  would 
he  entitled  for  their  lives.  A  Petition,  by  one  of  the  Grandsons,  for  an 
increase  of  the  Maintenance  provided  by  the  Testator,  was  dismissed, 
the  disposition  of  the  Propertv  not  being  such  as  that  the  Grandchildren 
must,  of  necessity,  take  the  whole  Fund. 
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1502.  a  year,  to  the  Plaintiff  Jfarcttf  TyenuT  160/.  ayear^ 
to  the  Plaintiff  &arah  Merryvoeather  160/.  a  year,  such 
Annuities  to  conunence  from  the  QuarteiMlay  next  pre- 
ceding the  Testator's  decease,  and  to  cease  on  his  said 
Qrandchildren  attaining  25 :  and  he  directed  his  Trustees 
to  apply  the  whole,  or  such  parts  of  those  Annuities  as 
they  should  think  proper,  in  the  bringing  up.  Mainte- 
nance, Education  and  Advancement  in  the  world,  of  the 
Plaintiffs  until  they  should  attain  21,  without  any  refer- 
ence to  the  ability  of  their  Father  to  maintain  and 
educate  them ;  and  he  directed  that  his  Trustees  should 
h^ve  the  management  and  bringing  up  of  his  said 
Grandchildren,  without  consulting  their  Father  or 
Mother,  and  that  whatever  surplus  there  might  be  of 
the  said  Annuities,  should  be  laid  out  in  the  usual 
Securities  for  the  benefit  of  his  said  Grandchildren,  and 
be  transferred  to  them  on  their  attaining  21 ;  and  he  also 
directed  his  Trustees,  out  of  the  Income  of  his  Real  and 
Personal  Estate,  to  repair  and  keep  up  the  Buildings  on 
his  Real  Estates,  and,  until  the  Plaintiffs  should  attain 
25,  to  invest  the  Surplus  Income  of  his  Real  and  Per^ 
sonal  Estate  in  the  Funds,  and  he  directed  that  the 
Stock  to  be  purchased  therewith  should  form  part  of  his 
Residuary  Personal  Estate ;  and  he  directed  his  Trus- 
tees, when  his  Grandchildren  should  respectively  attain 
25,  to  pay,  to  them  respectively^  the  Income  of  his  Real 
and  Personal  Estates,  in  the  following  Shares,  that  is  to 
say,  to  W,  S,  M.  Turner  3-16ths,  to  Mary  Ann  Merry^ 
weather  2-16th8,  for  their  Uves  respectively,  &c.,  with 
benefit  of  Survivorship  on  any  of  them  dying  under 
21,  and  without  having  any  Child  that  should  live  to 
attain  21,  and,  upon  the  death  of  any  of  his  said  Grand- 
children leaving  a  Child  or  Children  that  should  live  to 
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attain  21,  then  to  convey,  to  such  Child  or  Children,  in 
Fee,  Buch  Shares  of  his  Real  and  Personal  Estate  as 
each  Grandchild  so  dying,  should,  at  the  time  of  his  or 
her  death,  be  entitled  to  the  Income  o^  under  his  Will^ 
to  hold  the  same,  unto  and  to  the  use  of  such  Children^ 
if  more  than  one,  in  equal  Shares  as  Tenants  in  Common, 
and  to  their  Heirs,  Executors  and  Administrators.  And 
the  Testator  declared  that,  in  case  any  of  his  said  Grand- 
children should  die  under  the  age  of  25  years,  leaving 
any  Child  or  Children  that  might  attain  the  age  of 
21  years,  then  such  Child  or  Children  should  be 
entitled  to  such  Share  or  Shares  of  his  Real  and  Per- 
sonal Estates  as  the  Father  or  Mother  of  such  Child 
or  Children,  would  have  been  in  the  Possession  of  or 
entitled  to  the  Income  of,  at  his  or  her  decease,  in  case 
he  or  she,  at  the  time  of  his  or  her  death,  had  attained 
tiie  age  of  26  years.  And  his  Will  was  that  if  any  of 
his  said  Grandchildren  should  die,  leaving  a  Child  or 
Children  who  should  attain  the  age  of  21  years,  and  any 
other  of  his  Grandchildren  should  afterwards  die,  with« 
out  leaving  any  Child  or  Children  that  should  live  to 
attain  the  age  of  21  years,  then  that  every  Grrandchild 
who  should  have  so  died  leaving  a  Child  or  Children 
that  should  attain  the  age  of  21  years,  should,  for  the 
purpose  of  such  distribution  as  aforesaid,  be  considered 
as  having  survived  the  Grandchild  or  Grandchildien 
who  should  die  without  leaving  any  Child  or  Children 
that  should  live  to  attain  the  age  of  21  years ;  and  he 
directed  that  the  Income  of  the  presumptive  or  expectant 
Shares  of  any  Child  or  Children  of  any  of  his  said 
Grandchildren  who  should  die  leaving  any  Child  or 
Children,  of  and  in  his  Real  and  Personal  Estate, 
should,  during  the  respective  Minorities  of  such  Children 
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be  applied  for  their  respective  Maintenance  and  Educa- 
tion. And  he  appointed  his  Trustees  to  be  Guardiand 
of  his  GiandchildreOy  and  requested  them  to  take 
care  of  their  Persons  and  Fortunes,  and  to  attend  to 
their  Education:  and  he  authorized  and  empowered 
his  Trustees,  from,  time  to  time,  after  the  death  of  th6 
Husband  of  his  Daughter,  if  such  Trustees  or  Trustee 
should,  in  their  or  his  discretion  think  fit,  to  advance, 
convey,  assign  or  transfer,  the  respective  Shares  to 
which  his  said  Grandsons  respectively  would  only  be 
entitled  for  life  under  the  Trusts  aforesaid,  of  atid  iii 
his  Real  and  Personal  Estates,  or  any  at  either  of  mch 
Shares,  or  any  part  or  parts  thereof,  unto  his  said 
Grandsons  respectively,  or  any  or  either  of  them,  to 
hold  die  same  unto  and  to  the  use  of  sueh  Granddon  or 
Grandsons,  his  or  their  Heirs,  Executors,  Adminis^ 
trators  or  Assigns  ibr  ever,  freed  and  discharged  from  all 
Trusts  and  Contingencies  whatsoever  under  his  WilL 
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Hie  Testator  died  in  September  1829.  Previous  to 
liis  death,  he  placed  the  Plaintiff,  W,  S.  M.  TVnMr,  at 
iJie  University  of  Cambridge,  and  intended  him  nlti^ 
mately  to  follow  the  Profession  of  the  Law.  And  ac^ 
cordingly,  the  Plaintiff,  having  finished  his  Studies  at 
the  University,  was  entered  at  one  of  the  Inns  of  Court : 
upon  which  he  presented  a  Petition  in  the  Cause,  praying 
fbr  an  increase  of  100 1  a  year,  to  the  Provision  for  his 
Maintenance  and  Education,  made  by  the  Will,  on  the 
ground  that  that  Provision  was  not  sufficietit  to  enable 
him  to  pursue  his  Professional  Studies. 


Mr.   Knight  and  Mr.  Spurrier,  for  the  Petitioner, 
said  that,  where  a  Legacy  was  given,  to  a  Child,  by  its 
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Parent^  or,  as  in  this  Case,  by  a  Person  who  had 
placed  himself  in  loco  parentis,  the  Court  would  allow 
Maintenance  for  the  Child,  though  none  were  given 
by  the  Will,  notwilhstanding  the  Legacy  was  con- 
tingent or  given  over.    Incledon  v.  Northcote  (a) ;  Mole 

■ 

V.  Mole{b);  Brown  v.  Temperley  (c);  Acherley  v.  Fisr- 
mm  (rf) ;  Beckford  v.  ToUn  (e) ;  HiU  v.  Hill  (J). 
That  here  the  Petitioner's  interest  under  the  Will,  was 
vested :  and  that,  as  the  Court  would  allow  Maintenance 
where  none  was  provided  by  the  Testator,  so  it  would 
increase  the  Maintenance  where  it  was  provided,  but 
was  insufficient;  Aynsworth  v.  Pratdett (y) ;  Stretch 
V.  Watkins  {h). 


'  Mr.  Roie  and  Mr.  Keene  opposed  the  Petition,  and 
contended  that  the  Maintenance  provided  by  the  Tes- 
tator was  sufficient ;  that  the  Testator  had  directed  the 
surplus  Income  of  his  Estates  to  be  accumulated ;  and 
that  the  Shares  of  the  Gb*andchildren  were  not  vested 
in  them  absolutely,  but  were  given  over  in  the  events 
mentioned  in  the  Will ;  and,  therefore,  that  the  Court 
could  not  increase  the  Allowance  without  making  a  new 
Will  for  the  Testator. 


The  Vicb-Chancellor  : 

When  this  Petition  was  heard  before  me,  I  had  a 
distinct  recollection  that  Lord  JEldon  had  decided  the 
very  point,  and,  on  referring  to  my  Notes,  I  found  the 
Cases  that  were  in  my  mind  at  the  time. 


(fl)  3  Atk.  430.  438. 

(b)  1  Dick.  310. 

(c)  3  Russ.  363. 
(rf)  1  P.  W.  783. 


(e)  X  Vez.  308. 

(/)3V.&B.  183. 
(g)  i3Ve8.  32X. 
(A)  1  Madd.  253. 
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In  this  Case  the  surplus  Income  of  the  Real  and 
Personal  Estate,  after  the  payment  of  the  specified 
Sums,  is  directed  to  be  accumulated,  and  to  form  part 
of  the  Testator's   Residuary  Personal  Estate.     Then 
when  the  Grandchildren  shall  respectively  attain  the 
age  of  25  years,  the  Trustees  are  to  distribute  the  Rents 
of  the  Real  Estates,  and  the  Interest  and  Dividends  of 
the  Personal  Estate,  amongst  the  Grandchildren,  in 
^certain  Shares,  for  their  respective  lives ;  and,  if  any  of 
the  (Grandchildren  die  vridiout  leaving  a  Child  or  Chil* 
dren  who  shall  attain  21,  the  Share  of  that  Grandchild 
is  to  go  to  the  survivors ;  and,  upon  the  death  of  each 
Grandchild  leaving   a  Child  or  Children  who  shall 
attain  21,  the  Trustees  are  to  convey  and  assign,  to 
such  Child  or  Children,  the  same  Share  of  the  corpus 
of  the  Property,  as  the  Parent  was  entitled  to  in  the 
Income.    Then  there  is  a  Proviso  empowering  the  Trus- 
tees, after  the  death  of  the  Testator's  Son-in-Law,  to 
convey  and  assign,  to  the  Grandsons  absolutely,  the 
Shares  which  they  would  have  been  entitled  to,  only 
for  their  lives,  under  the  previous  Trusts.    The  dis- 
position made,  by  this  Testator,   of  his  Property,  is 
such  that  you  cannot  say  that  the  Grandchildren  will, 
of  necessity,  take  the  Whole  Fund.    Now,  in  the  Case 
ex  parte  Kebhle  (t)  Lord  Uldon,  C.  says :  '^  The  Case  in 
which  Maintenance  has  been  allowed,  though  not  given 
by  the  Will,  is  where  there  are  Children,  some  or  one  of 
whom  must  take  the  Property,  and  all  have  an  equal 
chance  by  surviving,  and  a  present  Interest.    But  it 
cannot  be  done,  if  there  is  a  Gift  over,  or  if  the  Chil- 
dren are  not  all  the  Persons  among  whom  it  is  to  go,  as 
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in  Sir  i^.  Eden's  CasCi  where  Lord  Rosslyn  had  directed  it, 
but,  upon  an  application  for  an  increase  of  the  Allowance, 
I  did  not  think  myself  justified  in  following  that,  and 
refused  it ;  as  those  Children  might  be  the  Persons  to 
take  the  whole;  but  future  Children,  then  unborn, 
might  be  the  Persons  to  take  a  part  of  it.'*  Then  at 
the  end  of  the  same  Case,  Lord  Eldon  says  that 
there  were  some  older  Cases  than  those  that  were 
produced  an  GreemoM  v.  GreenweU;  within  some  of 
which  this  would  tM,  but  his  Lordship  said  he  did  not 
know  the  principle  upon  which  those  Cases  could  be 
maintained,  and  refused  to  make  the  Order.  No 
doubt,  Mole  v.  Mole  is  an  older  Case ;  and  it  professes 
to  proceed  on  the  authority  of  still  older  Cases.  In 
Errat  v.  Barbm,  (k)  Lord  Eldon  says :  ''  I  hare  looked 
through  all  the  Cases  upon  this  subject.  When  Green- 
todl  y.  Greenwell  was  first  stated,  the  observation  made 
by  Lord  Rosslyn,  was  that  the  application  to  him  was  to 
make  a  Will  for  the  Testator ;  but  two  Cases  were  pro* 
duced  upon  that  occasion.*'  His  Lordship  then  alludes 
to  Cavendish  v.  Mercer,  and  says :  ^  The  Children  had,  as 
among  themselves,  an  equal  chance  to  take  the  Capital 
with  the  accumulation,  and  the  Mother,  who  was  entitled 
under  the  limitation  over,  consented  to  the  application. 
That  Case  therefore  is  an  authority  only  that,  where  the 
Court  sees  that  it  is  for  the  benefit  of  the  Infants,  the 
chance  of  surviving  being  equal,  and  can  procure  the 
Consent  of  all  Persons  interested,  the  Court  will  take  the 
chance  of  controverting  the  direction  of  the  Will.  As 
to  the  Case  before  Lord  Thurhw,  (Fendall  v.  Nash)  (/), 
I  cannot  bring  myself  to  think  that  Case  properly 


ijc)  14  Ves.  ao2.        (/)  5  Ves.  197,  note. 
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decided ;  as,  upon  certain  ContingencieSy  both  the 
Principal  and  the  Interest  would  have  gone  to  indi- 
viduals who  not  only  did  not,  but  could  not  consent ; 
not  being  then  in  existence.  In  the  event  of  the  death 
of  a  Child  under  the  age  of  21,  leaving  Issue,  the  accu- 
mulated Property  would  have  gone  to  that  Issue ;  and 
how  the  Court  could  give,  to  the  Infants,  that  Property, 
which,  in  that  event,  would  belong  to  others,  I  cannot 
conceiye.  The  result  is  that,  if  the  chance  of  surviving 
is  equal  among  all,  and  no  other  Interest  that,  upon  any 
contingency,  would  take  effect,  will  be  defeated,  Main- 
tenance shall  be  allowed  out  of  the  Interest :  but  it  is 
impossible  to  give  it  where,  in  any  event  under  the 
operation  and  construction  of  the  Will,  that  Interest 
may  possibly  belong  to  other  Persons."  Therefore 
these  Decisions  have  directly  over-ruled  the  Case 
decided  by  Lord  Rosslyn  and  the  older  Cases :  and 
Lord  JEHdcn  has  opposed  his  authority  to  the  authority 
of  Lord  Thurlow  in  Fendall  v.  Nash :  and  my  opinion 
is  that  I  cannot  grant  the  Prayer  of  this  Petition. 
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7th  &  s8th 

.     ^""^' In  May  1822,  Joseph  Norway,  of  St.  Columb  in  Com>' 

Jpvrovriation  ^^^^9  Solicitor,  having  a  common  Banking  Account  with 

oj  rayments, —  the  Defendants,  Cocks  ^  Biddulph,  who  were  Bankers 

^^d'i^^  at  Charing  Cross,  borrowed  of  them  260/.,  for  which 

'  he  gaye  them  his  own  Note  to  that  Amount,  payable  on 

A.f  a  Solicitor  demand,  and  also  a  similar  Note  of  the  Defendant, 

received^from  a  ^^H/  Norway y  for  600/.  as  a  collateral  Security.    In 

Client,  a  Sum  of  September   1822,  the    Bankers   advanced    to    Joseph 

Money,  which     jforway  200  L  more,  on  the  Security  of  the  joint  and 

was  to  be  paid,  ^  ^  ^ 

by  him,  into  the  several  Note  of  himself  and  the  Defendant  Ann  Bennett^ 

Court  of  Chan-  and  of  the  Transfer,  into  the  Names  of  one  of  the 
CUent's  Ac-  Partners  in  the  Bank,  of  233/.  6s.  3d.  Consols  belong- 
count.  A,  ob-  ing  to  Ann  Bennett.  The  two  Sums  of  260/.  and  200L 
S*"  s  *  fr  ^^^®  entered,  in  the  usual    manner,  in  the  general 

CountryBanker,  Account  between  Norway  and  his  Bankers, 
and  remitted  it 

in  London  ^^  1826,  the  Plaintiffs  Richard  and  Robert  Grigg 

without  stating  being  possessed  of  a  Farm  in  Cornwall  for  the  remainder 
the  reason  for 

which  the  Amount  had  been  paid  to  him.  At  the  same  time,  he 
was  indebted,  to  his  Bankers,  in  450/.,  for  which  they  held  Securities, 
and  as  to  which  they  kept  an  Account  separate  from  his  general 
Account.  A,  died,  and  a  few  days  afterwards  the  Bill  became  due 
and  was  paid,  and  the  Bankers  carried  the  Amount  to  A*%  general 
Account.  The  Bankers,  for  some  time  after  they  had  received 
Notice,  from  the  Client,  of  the  circumstances  under  which  the 
amount  of  the  Bill  had  been  paid  to  A.  continued  to  keep  the  Accounts 
separate,  but  ultimately  they  deducted  the  450 /i  from  the  proceeds  of 
the  Bill,  and  paid  the  Balance  to  his  £xecutrix.  Held  that,  as  there 
was  no  Agreement  binding  the  Bankers  to  keep  separate  Accounts  as 
to  the  450/.  and  the  amount  of  the  Bill,  and  as  they  had  no  Notice  till 
after  the  Amount  was  received,  of  the  purpose  for  which  it  was  in- 
tended to  be  applied,  the  Client  was  not  entitled  to  recover  from  them 
any  part  of  the  proceeds  of  the  Bill,  /^y  X  ^9^^^^  ^/-^^ 
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of  a  term  of  yearo,  subject  to  a  Mortgage  to  one  Tre-- 
maine,  and  having  agreed  to  purchase  the  Reversion, 
borrowed,  through  Joseph  Norway  their  Solicitor, 
1,600  /.  of  the  Plaintiff  John  Bennett,  to  enable  them 
to  pay  off  the  Mortgage,  and  to  pay  their  Purchase- 
money  (as  they  had  been  ordered  to  do)  into  Court  in 
a  Suit  of  Trefusis  v.  Clinton.  By  Articles  of  Agree- 
ment, dated  the  26th  of  August  1826,  and  expressed  to 
be  made  between  Messrs.  Origg,  of  the  first  part,  TVe- 
maine,  of  the  second  part,  and  John  Bennett  of  the  third 
part,  reciting  that  Bennett  had  paid  two  Sums,  one  to 
Tremaine/m  discharge  of  his  Principal  and  Interest,  and 
the  other  to  the  Messrs.  Origg,  amounting  together  to 
1,6002.,  Tremaine  agreed,  when  requested  by  Bennett, 
to  assign  the  Mortgage  to  him,  and  the  Messrs.  Grigg 
agreed,  as  soon  as  practicable  after  their  Purchase- 
money  was  paid  into  the  Bank,  to  mortgage  the  Farm, 
in  Fee,  to  Bennett,  as  a  Security  for  the  1,600/.  and 
Interest.  This  Agreement  was  not  signed  by  Tremainey 
but  the  other  Parties  signed  it,  and  their  Signatures 
were  witnessed  by  William  Jago,  a  Clerk  to  Nortoay. 
Jago  (who  was  examined  as  a  Witness  for  the  Plaintiffs,) 
deposed,  as  follows,  respecting  the  receipt  and  disposi- 
tion of  the  1,600  L,  and  of  a  further  sum  of  200  /. ; 
namely,  that,  on  the  26th  of  August  1826,  Norway 
received  1,600  Z.  from  Bennett,  for  the  purpose  of  ad- 
vancing it  to  Messrs.  Grigg,  to  enable  them  to  pay  their 
Purchase-money  :  that,  on  the  26th  of  August  1826,  he, 
Jtigo,  by  Norway* ^  direction,  received  200/.,  but  from 
whom  he  did  not  recollect,  on  account  of  the'  Messrs. 
Grigg,  for  the  same  purpose;  and,  on  the  following 
day,  he,  by  Norway's  direction,  paid  those  two  Sums 
into  the  Bank  of  Messrs.  Praed,  Rogers  ^  Co.,  of 
Truro,  and  received,  in  respect  thereof;  two  Bills  of 
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1 831.  Exchange,  one  for  1,000  Z.,  dated  26th  August  1825,  and 

*        "      ^     payable,  30  days  after  date,  to  Norway  or  order,  and 

Grigg         ^j^^  other  for  700 i,  and,  on  the  same  day,  he  deUvered 

P    '  them  to  Norway,    On  the  3d  of  September  1826,  Norway 

sent  the  Bill  for  1,000  2.  to  Messrs.  Cochs  4r  BiddulpA, 

in  a  Letter  of  that  date,  and  in  the  following  words : 

«  Dear  Sirs,  "  St.  Columb,  3d  Sept.  1825. 

"  I  enclose  you  a  Bill  on  Praeds  ^  Co.  for  1,000/. 

to  my  Credit :  and  I  will  thank  you  to  pay  my  Bill,  of 

the  1st  Instant,  for  892.  Is.  idL  in  favour  of  John  dis- 

poder^  at  50  days,  and  also  my  Acceptances  of  James 

Thomas's  Bills,  for  30/.  due  the  14th  Instant,  and  20/. 

due  the  19th  Instant. 

"  I  am,  8tc. 

"  Joseph  Norway*^ 

At  the  time  when  the  Bill  was  received,  there  was 
a  Balance  of  13/.  Qs.  in  Norway's  favour.  On  the 
25th  of  September  1825,  Norway  died  suddenly,  having 
appointed  his  Wife,  Patty  Norway,  his  Executrix.  The 
Bill  for  1,000/.  became  due  on  the  28th  of  that  month, 
and  the  Amount  was  received  by  Cocks  Sf  Co.  The 
otlier  Bill  for  7002.  was  found,  in  Norway's  Pocket- 
book,  a  few  days  after  his  death ;  and  Jago^  in  answer 
to  inquiries  made  respecting  it  by  the  Defendant,  Patty 
Norway,  the  Widow  of  Joseph  Norway^  informed  her 
that  it  was  part  of  a  Sum  of  1,700/.  intended  to  pay 
for  the  Plaintiffs'  Purchase,  and  that  1,000/.,  the 
remainder  thereof,  had  been  sent,  by  Norway,  to  Cocks 
Sf  Co.  Mrs.  Norway,  upon  receiving  this  information, 
delivered  up  the  Bill  for  7002.  to  the  Plaintiffs,  who 
obtained  from  Praed  §•  Co.  a  new  Bill  in  lieu  of  it,  and 
the  Money  thereby  secured,  was  applied  for  the  benefit 
of  the  Plaintiff  John  Bennett. 
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On  the  7th  of  October  1825,  Mr.  CollinSy  the  Plaintiifs'  1831. 

Solicitor,  wrote  the  following  Letter,  to  Cocks  4*  Cb. : 

^^  Sirs, — It  appears  by  the  Books  of  the  late  Mr,  Joseph 
Norway,  that  he  remitted  you,  on  the  3d  ultimo,  a  Bill  Cocks. 
for  1,000 /«  on  account  of  the  Purchase  of  an  Estate  in 
this  neighbourhood,  to  be  paid  into  the  Bank  of  Eng- 
land. The  Purchaser  is  about  to  remit  the  remainder 
of  the  Money  and  complete  the  Purchase.  I  shall, 
therefore,  be  obliged  by  your  informing  me  whether  the 
proceeds  of  the  Bill  were  so  applied.^' 

On  the  8th  of  October  1825,  Cocks  Sf  Co.  wrote  in 
Answer  as  follows : 

"  Sir, — ^We  are  favoured  with  your  Letter  of  the  7th 
instant,  and  have  to  inform  you,  in  answer,  that,  on  the 
dd  September,  the  late  Mr.  Joseph  Norway  remitted  to 
us  a  Bill  for  1,000/1,  on  his  account.  He  did  not  state 
to  us  that  the  Amount  was  applicable  to  a  specific 
purpose.  We  imagine  that  you  are  aware  that  no  part 
of  his  Balance  ca^  be  drawn  out,  until  the  Probate  of 
his  Will  is  left  with  us,  to  be  entered  in  our  Books.'' 

Mrs.  Norway  having  applied,  to  Cocks  ^  Co,  for  an 
account  of  her  late  Husband's  Balance  in  their  hands, 
received  the  following  Answer,  dated  the  26th  of  Oc- 
tober 1825 : 

"  Madam, — We  are  favoured  with  your  Letter  of  the 
23d  instant,  and  have  to  inform  you  that  the  Balance  in 
our  hands  due  to  the  late  Mr.  Norway j  is  975/.  16«.  6  J. 
We  have  advanced  to  him,  upon  two  joint  Notes,  250/. 
and  200/.  Those  two  Notes  must,  of  course,  be 
charged  against  the  Balance.  We  cannot  part  with  any 
part  of  the  Balance  without  first  having  the  Probate  of 
his  Will  or  the  Administration." 
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Cocks  6f  Co.  had  kept  a  separate  Accotmt  as  to  the 
two  Sums  of  2502.  and  2002.,  until  some  time  in  1826^ 
when  those  Sums  were  carried  to  Norway^s  general 
Account.  On  the  15th  of  August  1827,  C-ocks  If  Co* 
paid  oyer,  to  Mrs.  Norway  (who  had  only  shortly  before 
proved  her  late  Husband's  Will)  the  Sum  of  6132.  Is.  SdL, 
being  the  Balance  of  his  Account,  after  deducting 
the  2502.  and  200  2.,  secured  by  the  Promissory  Notes, 
which  Securities  Cocks  ^  Co.  had  delivered  up  to 
Mrs.  Norway,  Mary  Norway  and  Mrs.  Bennett  in 
November  1826,  but  they  did  not  re-transfer  the  Stock 
to  Ann  Bennett*  The  5132L  Is.  9d.  was  afterwards 
paid  into  Court,  by  Mrs.  Norway p  in  obedience  to  an 
Order  made  in  a  Suit  instituted  against  her  by  her  Hus- 
band's Creditors. 


The  Bill  insisted  that  the  Bill  of  Exchange  for  1,0002. 
was  not  the  Property  of  Joseph  Norway,  but  was  the 
Property  of  the  Plaintiffs,  the  Messrs.  Chigg,  the 
Plaintiff,  John  Bennett,  having  an  Interest  in  the  due 
application  thereof;  that  Cocks  §p  Co.  had  no  right  to 
retain  or  apply  any  part  of  the  1,000  2.  in  satisfaction  of 
their  demands  on  Norway*s  Estate,  nor  to  pay  any  part 
of  it  to  his  Executrix,  and  that  she  had  no  right  to 
receive  it  as  Personal  Estate  of  her  late  Husband ;  that 
Cocks  ^  Co.,  having  had  Securities  for  what  Norway 
was  indebted  to  them,  if  they  had  any  right  to  apply 
any  part  of  the  1,000  2.  in  reduction  of  their  Demand, 
the  Plaintiffs  were  entitled  to  stand  in  their  place,  as 
against  Ann  Bennett  and  Mary  Norway,  the  Sureties; 
that  Cocks  ^  Co.,  after  they  had  received  Notice  of  the 
Plaintiffs'  Claim,  retained  part  of  the  1,000  2.  to  satisfy 
their  Demand  on  Norway's  Estate,  and  paid  over  the 
Surplus,  to  his  Executrix,  and  delivered  up  the  Notes 


Grioo 
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to  her,  and  to  the  Defendants  Mary  Norway  and  Ann  1831. 

JBennett;  that  Joseph  Norway  died  Insolvent,  and  that 
bis  Widow  was  not  of  ability  to  answer  what  she  had 
wrongly  received.  The  Bill  prayed  that  it  might  be  ^ 
declared  that  the  Bill  for  1,000/.  was  the  Property  of 
the  Messrs.  Origgf  and  that  Cocks  ^  Co,  had  no  right 
to  retain  any  part  of  the  Produce  thereof,  or  to  pay 
over  the  same  to  Mrs.  Norway,  and  that  Cocks  ^  Co. 
might  be  decreed  to  pay,  to  the  Messrs.  Grigg,  the  1,000  A, 
with  Interest ;  or,  if  the  Court  should  be  of  opinion  that 
Cocks  4r  Co.  had  any  Lien  on  the  1,0002.,  then  that  the 
Amount  of  such  Lien'might  be  ascertained,  and  that  the 
Residue  of  the  1,000/.  and  Interest  might  be  paid,  to 
the  Messrs.  Grigg,  by  Cocks  ^  Co.,  or  by  Mrs.  Norway : 
and  that  it  might  be  declared  that  they  were  entitled 
to  the  benefit  of  the  Securities  deposited  with  and  trans- 
ferred to  Cocks  ^  Co.,  by  Joseph  Norway,  and  that 
Cocks  ($*  Co.  and  Mrs.  Norway  might  be  compelled  to 
indorse  and  deliver  over  and  transfer,  to  the  Messrs. 
Grigg,  the  said  Securities,  and  that  they  might  be 
empowered  to  sue  the  Parties  liable  thereon,  they  in- 
demnifying Cocks  ^  Co. ;  or,  if  such  Securities  had  been 
transferred  or  delivered  over  to  Ann  Bennett  and  Mary 
Norway,  then  that  they  might  be  decreed  to  re-transfer 
or  make  good  the  same,  to  the  Messrs.  Grigg. 

Cocks  if  Co.,  by  their  Answer,  said  that  the  Bill  for 
1,000/.  was  paid  in,  generally,  to  the  Credit  of  Joseph 
Norway's  Account,  and  that,  until  the  receipt  of  the 
Letter  of  the  7th  of  October  1825,  they  had  not 
any  notice  or  reason  to  suspect  that  the  Bill  was  not 
bis  Property:  that  they  entered  the  Sums  of  250/. 
and  200/.  which  had  been  actually  credited  to,  and 
drawn  out  by  Joseph  Norway,  and  which  were  secured 
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by  the  Promissory  Notes  for  those  Amottnts,  to  the 
Debit  of  his  Account,  before  they  paid  o^er  any  Ba* 
lance  to  his  Executrix :  that  Janeph  Norway,  haying 
paid  in  the  Bill,  generally,  to  his  own  Account,  with* 
out  any  specific  appropriation  thereof,  they  considered 
themselves  merely  as  his  Agents,  in  r^ard  to  sudi 
Sum ;  and  they  submitted  that,  as  such  Agents^  they 
were  bound  and  compellable  to  follow  the  directions  that 
might  be  given,  by  him  or  his  Personal  Rq>re8entative, 
as  to  the  disposal  thereof,  and  that  they  were  not  and 
eould  not  be  made  responsible,  to  any  third  Person,  fi>r 
their  mode  of  dealing  with  that  Bill,  and  that,  accord- 
ii^ly,  after  having  carried  the  proceeds  of  the  Bill  to 
his  Account,  they  paid  the  Balance  of  his  Account  to 
his  Executrix,  and  delivered  up  all  Securities  which 
they  held  for  the  repayment  of  any  Sum  which  might 
have  been  advanced,  by  them,  to  Joseph  Norway,  and 
that  they  had  carried  the  Dividends  of  the  Consols, 
which  had  been  received,  since  Norway's  death,  to  the 
Credit  otAnn  Bennett's  Amount,  and  that  they  intended 
to  re-transfer  the  Capital  to  her,  whenever  she  should 
require  them  so  to  do. 

Mr.  Tinney  and  Mr.  Lynch,  for  the  Plaintifis : 

Joseph  Norway  was  a  Trustee,  of  the  1,000/.,  for  the 
Plaintiffs.  That  Sum  was  paid  to  and  received  by  him 
for  the  purpose  of  paying  for  the  Farm  which  the  Plain* 
tiffs  had  agreed  to  purchase.  The  Bill  was  what  is 
called  a  Short  Bill,  and  might  have  been  recalled,  at 
any  time,  by  Joseph  Norway*  The  Bankers  admit  that 
they  received  the  Bill  as  his  Agents.  Norway  clearly 
could  not  have  retained  the  Bill,  or  the  Amount  of  it, 
against  the  Plaintiffs ;  and  his  Agents  cannot  stand  in 
a  better  situation  with  respect  to  it,  than  he  did.    The 
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Bill  was  not  discounted^but  was  entered  short.  On  the  7th 
of  October  1825  Cocis  tf  Co.  had  notice,  from  Collins^  of 
the  circumstances  under  which  the  Bill  came  to  Nortoay's 
Hands,  and,  they,  at  first,  claimed  no  Lien  on  the  Bill 
or  its  Proceeds*  It  was  in  their  Hands  merely  that 
they  might  receive  the  Amount  of  it ;  and,  after,  they 
had  notice  that  Norway  was  a  Trustee  of  the  Bill,  they 
had  no  right  to  pay  over  the  Amount.  The  1,000/. 
could  not  be  legally  applied,  by  Mrs.  Norway,  as  be- 
longing to  her  late  Husband's  Estate:  she  could  not 
legally  demand  it  of  the  Bankers ;  and,  if  she  did,  they  had 
no  right  to  pay  it  to  her.  There  is  a  distincti<Hi  between 
payment  of  Money  to  the  Person  who  remitted  it,  and 
to  his  Executors.  Bwrdett  y.  WiUet{a).  In  Taylor  v. 
Pbtmer  (A),  the  Court  held  that  the  Money,  so  long  as 
it  could  be  traced,  was  the  Property  of  Sir  Thomas 
Pbtmer,  WhUecomb  v.  Jacob  (c) ;  ff assail  v.  Smithers{d). 
The  Bankers  having  admitted  that  they  had  no  Interest 
in  the  Bill,  but  that  they  received  it  merely  as  the 
Agents  of  Norway,  could  have  no  right  to  pay  the 
Amount  to  his  Executrix;  but,  as  soon  as  they  had 
notice  that  the  Money  belonged  to  the  Plain^ffs,  they 
became  Trustees  for  them,  and  ought  to  have  paid  it  to 
them.  They  had  notice  in  October  1825,  and,  in  August 
1827,  they  paid  the  Balance  to  Mrs.  Norway^  They 
had  not  the  slightest  right  to  deduct  the  250/.  and 
200/. ;  those  Sums  being  due,  from  Norway,  on  another 
Account.  Norway  had  a  general  Account  with  them, 
and  he  remitted  the  Bill  on  that  general  Account.  The 
Account  as  to  the  250/.  and  200/.,  was  a  totally  distinct 
Account.  Cocks  Sf  Co,  took  Securities  for^' those  two 
Sums,  and  never  entered  them  in  the  general  Account,  till 


1831- 
Grigg 

Cocks* 


(a)  3  Vem.  638. 

(b)  3  M.  &  S.  562. 


{c)  1  Salk.  160. 
(rf)'ifl  Ves.  119. 
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1831.  1826,  which  was  long  after  iVbrtooy's  death ;  and  Norway 

might  have  drawn  out  the  1,0002.  without  their  being 
entitled  to  retain  any  part  of  it,  in  respect  of  either  of 
Cocks.  those  Sums*  At  the  utmost,  they  were  entitled  to  a 
Lien  only,  on  the  1,000  2.,  for  their  own  indemnity, 
ITiompMn  V.  Qiles(e) ;  Qiles  ▼.  Perki$u(f).  They  were 
bound  to  make  the  most  of  the  Securities;  but  they 
have  delivered  them  up,  in  fraud  of  the  Plaintiffs,  to 
Mrs.  Norway,  Mary  Norway  and  Ann  Bennett^,  and  they 
say  that  they  are  ready  to  transfer  the  Consols  to  her. 
JEx  parte  Armistead  in  re  DUworiA  (y). 

The  Bankers  had  no  right  to  make  themselves  Debtors 
to  Joseph  Norway  in  respect  of  the  1,0002.  which  they 
received  as  his  Agents.  If  they  were  Debtors  to  him, 
they  were  Debtors  to  him  as  a  Trustee  for  the  Plaintiflb 
as  soon  as  they  had  notice  of  the  Plaintiffi'  Claim : 
therefore  the  Court  will  not  allow  them  to  deduct  the 
2602.  and  2002.,  which  he  owed  them  in  his  own  right, 
from  the  amount  of  the  Bill,  which  was  received  by 
them  in  a  different  right. 

At  all  events  the  Securities  must  be  deUvered  up  to 
the  Plaintiffs,  and  Mrs.  Norway,  who  had  notice  of  their 
rights,  must  pay  over  to  them  the  Balance  which  she 
received  from  the  Bankers,  and  the  Consols  must  be 
transferred  to  the  Plaintiffs. 

Sir  Edward  Sugden,  Mr.  Pepys,  Mr.  Piggott,  Mr. 
Thompson  and  Mr.  Wright,  for  the  Defendants : 

There  is  no  Case  in  which  a  Banker  has  been  held 
liable  to  pay,  to  a  third  Person,  Money  that  has  been 

(e)  3  Bam.  &  Cress.  423.  (J)  9  East,  12. 

(g)  2  Glyn.  &  Jam,  371. 
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deposited  ivith  him,  by  a  Customer.  When  Money 
18  placed  in  the  hands  of  a  Banker,  it  cannot  be 
followed;  it  is  always  to  be  forthcoming;  but,  mitil 
drawn  for,  it  is  a  mere  general  Debt,  for  which  the 
Banker  is  answerable  only  to  his  Customer.  NortDoy 
sent  the  Bill  to  Cocks  If  Co.t  and  they  received  the 
Amount  when  it  was  due,  and  earned  it  to  their  Cus- 
tomer's Account.  It  makes  no  difference  whether 
Norway  was  living  or  dead  when  the  Bill  was  paid. 
The  Money  formed  part  of  his  general  Assets.  In  the 
Cases  referred  to^  the  Money,  which  had  been  received 
for  a  particular  purpose,  remained  in  the  hands  of  the 
Party  who  had  committed  the  breach  of  Trust.  Here 
the  Money  was  in  the  hands  of  a  third  Party,  who  was 
ignorant  of  all  the  circumstances  under  which  it  had 
been  paid  to  Norway.  The  Bankers  were  liable  to 
Norway  in  respe<!t  of  the  Bill :  he  had  a  l^al  demand 
against  them,  which  they  must  have  answered.  They 
could  not  dispute  his  Title,  nor  involve  him  in  Equities 
by  filing  a  Bill  of  Interpleader. 


1831. 


Grxoo 

V. 

C0CK8. 


Unless  a  Case  of  immediate  Appropriation  is  made 
out.  Money  cannot  be  followed.  In  this  Case  it  does 
not  appear  how  the  Plaintiffs  meant  the  Money  to  be 
applied.  The  Bill  states  that  John  Bennett,  instead  of 
making  any  payment  to  Tremaine,  the  Mortgagee,  paid 
the  whole  1,500  /.  to  Norway,  according  to  his,  Norway's, 
direction,  he  being  to  make  the  payment  to  Tremaine, 
and  to  procure  his  Signature  to  the  Articles  of  Agree* 
ment.  But  Jago,  in  his  Evidence,  states  that  Norway 
received  the  1,500/.  from  John  Bennett,  for  the  purpose 
of  advancing  the  same  to  Richard  and  Robert  Grigg, 
to  pay  for  the  Purchase  of  the  Estate  which  they 
had  contracted  for,  and  that  he,  Jago,  afterwards,  by 
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Noncatf^B  direction,  received  200  2.  on  account  of  the 
Messrs.  Griffg,  and  that  those  two  Sums  were  intended 
to  be  paid  into  Court,  in  the  Cause  of  Trefvsis  v.  CUnton, 
by  or  through  the  agency  of  Norway ^  for  the  purpose, 
as  he  Jago  beUeved,  of  completing  the  Purchase  of 
the  Estate.  So  that  Jago  states  a  Case  which  is  in- 
consistent both  with  the  terms  of  the  Agreement  and 
the  allegations  of  the  BilL  It  was  not  intended,  by 
the  Plaintiffs,  that  Norway  should  come,  to  London^ 
with  the  JBank  Notes  in  his  hands.  He  first  sent  the 
Money  to  his  Bankers  at  Truro;  they  drew  a  Bill  on 
their  London  House,  and  delivered  it,  to  Jago,  for 
Norway;  and  he  remitted  it  to  London.  The  Money 
was  entrusted  to  Norway,  for  the  purpose  of  bdng 
realized  in  London.  He  committed  no  breach  of  Trust, 
but  did  everything  that  the  Parties  intended.  The 
understanding  between  them,  was  that  Norway  was  to 
have  the  Money  forthcoming  when  it  was  wanted.  The 
transaction  would  have  been  precisely  the  sam^  if  no 
Bill  had  been  given,  but  the  Bankers  a£  Truro  had 
written  to  their  Bankers  in  London,  to  honour  iVortciaj^'s 
Draft  for  1,0002.  In  Burdett  v.  WVletiJi);  the  ques- 
tion related  to  Goods,  which  may  be  ear-marked,  but 
Money  cannot.  As  soon  as  the  Money  beoame  part  of 
Norway*^  general  Balance,  there  was  an  end  of  the 
Plaintiffs'  Case*  The  Plaintiffs,  if  they  have  any  re- 
medy at  all,  have  a  remedy  at  Law.  They  cannot  fix 
Cocks  ^  Co.  with  a  Trust ;  they  knew  nothing  of  the 
purpose  for  which  the  Money  is  alleged  to  have  been 
paid  to  Norway,  and  they  received  the  amount  of  the 
Bill  before  they  had  any  notice  of  the  Plaintiffs'  Clum. 
Cocks  Sf  Co.  were,  indeed,  Agents;  but  every  Agent 


(^  )Sce  Note  to  that  Case,  2  Vern.  638,  Raithbys  Edition* 
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iivho  receives  a  Sum  of  Money  for  another  Person,  is  not  a 
Trustee.  There  was  no  Trust  in  Norway  i  as  against  him 
nothing  but  a  Debt  existed :  how  then  could  a  Trust  be 
created  in  the  passage  of  the  Money  through  the  hands 
otPraed^  Co.  and  Cochs  ^  Co.'l  Either  Norway  was 
guilty  of  a  gross  fraud,  which  is  not  proved,  or  he  was  a 
mere  general  Debtor  to  the  Plaintiffs. 

The  delay  that  has  taken  place  would  alone  prevent 
the  Plaintiffs  from  recovering  in  this  Case*  They  were 
aware  of  their  alleged  Claim  to  this  Money,  a  few  days 
after  Norwaj^s  death ;  but  they  did  not  file  their  Bill 
until  January  1828. 

The  Cases  cited  for  the  Defendants,  were  Nicholson  v. 
KnowU8(i);  Dixon y.Hamond(k);  OoeUngw.Bimie^t); 
laebman  v.  Haroourt{m). 

Mr.  l^nney,  in  Reply : 

It  has  been  said  that  there  was  no  immediate  appro- 
priation of  the  1,70021:  it  appears,  however,  by  Jago^s 
Evidence,  that  that  Sum  was  received,  for  the  Messrs. 
Grigg,  for  the  specific  purpose  of  being  paid  into  Court, 
by  or  through  the  agency  of  Norway,  It  could  not  be  paid 
in  the  Country ;  and,  therefore,  Norway  procured  Bills 
firom  Praed^  Co.,  and  remitted  one  of  them  to  London,, 
Cocks  ^  Co.,  being  Norway*^  Agents,  ought  to  have 
applied  the  amount  of  the  Bill,  as  he  was'  bound  to  do. 

It  may  be  true  that  the  Bankers  could  not  dispute 
Norway's  Title,  but  still  they  might  be  liable  to  the 
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Plaintifis.  Benson  r*WkUtam{n).  So  a  Tenant  cannot 
dispute  his  Landlord's  Htle,  or  call  upon  him  to  inter- 
plead ;  but  a  third  Person  may  recover  from  the  Tenant 

The  death  of  "Norway  makes  a  material  difference  in 
this  Case :  for  the  death  of  a  Party  is,  in  many  respects^ 
analogous  to  his  Bankruptcy.  Such  only  of  a  Bank*- 
rupt's  Property  as  was  his,  for  his  own  benefit,  is 
distributable  amongst  his  Creditors.  So  an  Executor  or 
Administrator  is  not  entitled  to  Property  which  the  Tes- 
tator or  Intestate  did  not  take  for  his  own  benefit.  In 
Burdett  v.  WiUet  the  Administratrix  had  recovered  at 
Law;  but  Equity  interposed  to  prevent  her  gettii^ 
possession  of  the  Money.  So,  in  HassaU  v.  Sndthers, 
it  was  decided  that  the  Administratrix  was  not  entitled 
to  the  Bank  Notes  and  Bills  which  had  been  remitted, 
to  the  Intestate,  for  a  specific  purpose.  In  that  Case, 
the  Master  of  the  Rolls  says  that,  if  the  Intestate  had 
been  a  Bankrupt,  Property  in  his  hands  under  the  same 
circumstances,  would  not  have  passed  to  his  Assignees, 
but  would  have  been  applicable  to  the  purpose  for 
which  it  was  specifically  remitted.  No  Money  ought 
to  be  paid  to  an  Executor  or  Administrator  which  ought 
not  to  have  been  paid  to  the  Assignees  of  the  deceased 
if  he  had  become  Bankrupt. 

In  the  general  Account  kept  by  the  Bankers,  there  is 
no  allusion  to  the  two  Sums  of  250/.  and  200  L:  they 
kept  a  distinct  Account  as  to  those  Sums,  and  had  no 
right  to  apply  the  1,000  L  in  satisfaction  of  them.  If  a 
Person  borrows  600/.  of  his  Banker,  and  gives  Security 
for  it,  and  he  afterwards  pays  in  a  Sum  of  Money, 
belongbg  to  another  Person,  can  the  Bankers  favour  the 

(fi)  Ante,  vol.  a,  p.  493. 
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Parties  who  are  liable  upon  the  Securities,  and  apply 
the  Money  of  the  Cestui  que  Trust  in  satis&ction  of  the 
Debt.  If  Cocks  if  Co.  received  the  Money  as  Agents, 
they  cannot  protect  themselves  except  by  returning  the 
Money  to  the  Person  who  paid  it :  they  cannot  apply  it 
to  their  own  purposes.  The  Bankers  have  not  paid  the 
whole  1,000  L  to  Mrs.  Norway ;  but  they  set  up  a  Claim 
to  part  of  it :  and  they  have  still  in  their  Names,  the 
Stock  which  was  a  Security  for  part  of  the  Debt. 


i8du 
Gbioo 
Cocks. 


[The  Vtce^Chancellor : — ^Was  there  any  Agreement 
that  the  Bankers  should  not  apply  the  Amount  of  the 
Bill,  to  pay  the  260  Z.  and  200/.] 

There  is  no  express  Evidence  of  such  an  Agreement, 
but  it  is  to  be  inferred  from  the  mode  in  which  the 
Account  was  kept ;  nothing  that  was  paid  in  to  the  gene- 
ral Account,  was  applied  to  the  2d0/.  or  2002.  What 
right  could  the  Bankers  have  to  alter  their  mode  of 
dealing,  so  as  to  injure  the  Plaintiffs.  They  had  no 
right  to  vary  the  Account,  after  they  had  received  the 
notice  from  the  Plaintiffs;  and  they  had  no  right  to 
dispose  of  the  Money,  without  giving  notice  to  the  Cestui 
que  Trusts.  It  makes  no  difference  whether  Norway 
did  or  did  not  state,  to  the  Bankers,  the  purpose  for 
which  he  had  received  the  amount  of  the  Bill,  at  the 
time  when  he  paid  it  in,  or  whether  they  were  informed 
of  it  afterwards,  provided  the  notice  was  given  before 
they  parted  with  the  Proceeds. 


The  Plaintiffs  have  been  accused  of  delay  in  enforcing 
their  Claims ;  but  Mrs.  Norway  did  not  prove  her  Hus- 
band's Will  until  1827 :  and,  a  few  days  after  Nor- 
way's  death,  application  for  the  Money  was  made, 
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to  the  Bankers:  they  still  retained  it,  and  no  injury  has 
been  done  to  any  one  by  the  delay.  With  respect  to 
the  relief  being  at  Law;  as  the  Bill  was  payable  to 
Norway  or  order,  an  Action  cannot  be  maintained  by 
the  Plaintifis;  but  the  Amount  must  be  recovered  through 
the  Name  of  the  Executrixi  and,  therefore,  the  Plain* 
tiflb  must  come  into  Equity  to  make  a  Claim  against  the 
Trustees. 


At  all  events  the  Plaintiffs  are  entitled  to  the  benefit 
of  the  Securities  for  the  Debt,  and  to  stand  in  the  place 
of  the  Paily  who  has  been  paid.  At  Norway^s  death 
the  Bill  was  unpidd;  and,  therefore,  tlie  Money  was 
ear-marked. 

The  Vice-Chancbllob  : 

The  facts  of  this  Case,  as  they  are  to  be  collected 
fram  the  Pleadings  and  Evidence  in  the  Cause,  are  as 
follows :  [His  HonoTy  after  stating  the  facts  of  the  Case, 
proceeded  thus :]  I  do  not  find  any  Evidence  or  even 
Allegation,  in  the  Bill,  that  the  Bankers  were  bound  to 
to  keep  the  traitsaction  as  to  the  Loan  of  the  2502.  and 
2002.,  separate  from  Joseph  NoTway*%  general  Account,  or 
that  the  Bankers  were  precluded  from  repaying  them- 
selves those  Sums  out  of  any  Monies  that  might  be  after- 
wards paid  to  them  on  Norway*^  account.  It  might  have 
been  arranged  that  they  should  not  repay  themselves, 
without  communicating  with  Norway;  but  nothing  is 
stated  in  the  Bill  relative  to  this  part  of  the  Case,  except 
that  the  Notes  were  given,  and  the  Stock  transferred  as 
Securities  for  the  Debt. 


It  appears  that  Patty  Norway  is  the  Executrix  of 
Joseph  Nortoay,  and  that,  after  his  death,  the  Bill  for 
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700/.  was  found  in  his  Pocket-book;  and  that,  in  con-  1R31. 

sequence  of  a  conversation  that  took  place  between  her  ' 

and  Mr.  Jago^  the  Bill  for  700/.  was  given  up  by  her  Gaioa 
and  returned  to  Praed  ^  Co.,  and  another  Bill  was 
obtained  for  it,  and  the  Money  secured  thereby,  was 
applied  for  the  benefit  of  John  Bennett.  It  is  scarcely 
necessary  for  me  to  observe  that  what  took  place  upon 
that  occasion,  could  not  affect  the  London  Bankers. 

Mr.  CoUin8'%  first  Letter  was  written  on  the  7th  of 
October  1825,  and  was  answered  on  the  8th ;  and  the 
Bankers  then  state  that  Joseph  NorvKty  did  not  inform 
them  that  the  Bill  was  applicable  to  a  specific  purpose^ 
and  they  add  that  no  part  of  the  Balance  could  be  drawn 
out,  imtil  the  Probate  of  Norway's  Will  was  left  with 
them.  So  that  here  the  Bankers  speak  of  the  Balance^ 
generally.  Nothing  that  took  place  subsequently  to 
the  Answer  to  Mr.  CoUintfs  Letter,  can  affect  the  Case 
between  the  Parties.  The  Question  then  is,  whetfaler;in 
the  absence  of  any  Agreement  to  the  contrary,  the 
Bankers  had  not,  at  the  death  of  Nortoc^,  a  right  to 
repay  themselves  the  260/.  and  200/.  out  of  the  Pro- 
ceeds of  the  Bill  for  1,000/.,  and  to  consider  themselves 
as  his  Debtors  for  the  difference  only.  And  my  opinion 
is  that,  at  the  death  of  Norway,  the  Bankers  had  a 
right  to  consider  themselves  Debtors  to  him  for  the 
whole  Amount  of  the  Bill ;  and  though  they  might,  at 
the  same  time,  have  kept  a  sepajrate  Account  as  to  the 
250/.  and  200/.,  yet,  as  there  was  no  Agreement  binding 
them  to  keep  those  Sums  distinct  from  any  other  Monies 
that  might  be  paid,  to  them,  en  Norway's  account,  they 
stood,  at  his  death,  in  the  situation  merely  of  Persons 
who  were  Creditors  of  Norway ^  for  the  250/.  and  200/., 
and  Debtors  to  him  to  the  amount  of  the  BilL     The 
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Bankers,  therefore,  at  the  death  of  Ncrway^  were  en- 
titled to  consider  themselves  as  Debtors  to  him,  for  the 
Balance,  and  as  not  accountable  to  any  other  Person. 
The  consequence  is  that,  asagainst  the  Bankers,  the  Bill 
must  be  dismissed,  with  Costs. 


With  respect* to  Patty  Norway,  it  appefirs  that  a 
Suit;  was  instituted,  by  her  Husband's  Creditors,  against 
her,  as  Executrix:  and  that  she  having  admitted  in 
the  Answer  which  she  put  in,  in  that  Suit,  that  the 
613 /•  7«.:3d,  being  the  Balance  of  her  late  Husband's 
Account  which  she  received  fioia  Cocki  ^  Co.,  was  in 
tier  hands,  an  Order  was  mad^  in  that  Suit,  for  her  to 
pay, that  Balance  into  Court;  and  that  she  paid  in  the 
Bailee  accordingly,  before  the  Bill  in  this  Cause  was 
filed.  But  the  right  of  the  Plaintiffs  in  this  Qause 
ought  not  to  be  prejudiced  by  that  Payment;  and  niy 
opinion  is  that  the  Plaintiffs  are  entitled  to  the  Balance 
of  61^/.  Is.  3d,  but  not  in  the  shape  of  relief  against 
Patty  Nonoay.  The  Bill,  therefore,  as  against  her, 
must  be  dismissed  with  Costs ;  but  I  must  declare  that 
th^it  Balance  belongs  to  the  Plaintiffs  in  this  Cause, 
and  must  give  them  Uberty  to  make  such  applicaticMi 
respecting  it,  in  the  Creditor's  Suit,  as  they  may  be 
advised. 
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6th  August. 

HUNTER  V.  JUDD*.  '        ^^     ' 

.  Construction. 

After  the  Decision  upon  the  Demurrer  in  Judd  v.      Remoteness. 

Jmdd,  reported  ante.  Vol.  3,  p.  626,  Mr.  and  Mrs.  Judd,  TestatoTbe- 
Mr.  and  Mrs.  Haswell  and  Miss  Lamnia  SpUier,  made  queathed  his 
a  Settlement  of  the  Testator's  Residuary  Property,  for  the  Residuary  Es- 
benefit  of  themselves  and  their  Children,  upon  TVusts,  |q  Trust  as  to  ' 
nearly  sunilar  to  those  declared  by  the  Testator's  Will,  one  Third,  for 
The  Plaintiffs  were  the  Trustees  of  that  SetUement,  and  jj^e  wdSSher 
they  had  been  also  appomted  Trustees  of  the  Will  of  decease,  inTrust 
John  SpiUer,  in  the  place  of  the  original  Trustees;  and,  for  her  Children, 
not  being  satisfied  with  the  Decision  on  the  Demurrer,  ^^j^^  ^^  attain- 
because  the  Cases  after-mentioned,  and,  particularly,  ing  35;  hut  if 
Farmer  v.  Francis,  had  not  been  cited,  they  instituted*  should  leaveb  t 
this  Suit,  for  the  purpose  of  having  the  Question  rec<m«-  one  Child  her 

sidered,  and  the  rights  of  the  Parties,  under  the  Will  ««nri^ng»  gjf  n^ 

^^  the  whole  Third 

and  Settlement,  ascertained  and  declared.  to  go  to  and  be- 

come the  Pro- 

In  18S1  Miss  Lamnia  SpiUer  died  Intestate  and  un-  ^^cWld  Spon 

married;  asid  her  Sister,  Mrs.  Haswell  administered  to  its  attaining  25, 

her  effects.    Mr.  and  Mrs.  Judd  and  their  Children,  andbetransmis- 

^-  siDie  to  Its  Ex- 

and  Mr.  and  Mrs.  Haswell  and  their  Children,  were  De-  ecutors;  but  in 

fendants  in  the  Suit  case  his  Daugh- 

ter  should  leave 

no  Child  her  sur- 

Sir  Edward  Sugden  and  Mr.  G,  J.  Turner,  for  the  viving,orincase 

Plaintiffs.  she  should  leave 

a  Child  who 
should  i\ot  attain 
Mr.  Knight  and  Mr.  G.  Richards,  for  the  Defendants  25.  then  over. 

Mr.  and  Mrs.  Judd  and  Mr.  and  Mrs.  Haswell.  Bequest  to  the 

Children,  was 

•  Ex  Relatione.  ^°'f  ^'>'  **• 

,^ ,  ^y'  moteness. 

l^/t^eO^  ./y  lYtd^^ce^  H  H    2 
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1833.  Mr.  Pepys  and  Mr.  Skapter,  for  the  Children  of  Mr. 

and  Mrs.  Judd,  submitted  that  the  age  of  25,  mentioned 
in  the  Will,  was  the  period  for  the  payment  of  the 

JuDD  Portions,  and  not  the  time  of  vesting.     Murray  v. 

Addenbrook  (a) ;  Farmer  v.  Francis(b) ;  Ross  v.  Iios8{c) ; 
May  v.  Wood(d).  They  insisted  on  the  close  resem- 
blance of  the  Bequest  to  Mrs.  Judd  and  her  Children,  to 
the  Linptitations  in  Farmer  v.  Francis;  and  that  the  con- 
struction in  favour  of  vesting,  which  ought  to  be  put  on 
that  Bequest,  could  not  be  affected  by  the  Grifts  to 
Mrs.  Haswdl  and  iMvinia  SpiUer  and  their  Children, 
but  that  the  Clause  containing  the  Limitations  to 
Mrs.  Judd  and  her  Children,  afforded  the  best  clue  to 
ascertain  the  Testator^s  intention  as  to  his  two  other 
Daughters  and  their  Children,  for  it  was  the  most  favour- 
able to  vesting,  which  the  Law  approved  of,  and  it  was 
first  in  order  in  the  Will,  and  therefore  the  Testator 
must  be  presumed  more  fully  to  have  developed  his 
intention  in  that  Bequest,  and  he  might  be  supposed  to 
have  satisfied  himself  with  less  precise  language  in  the 
subsequent  Bequests. 

The  Vice  Chancellor: 

None  of  the  Cases  that  have  been  cited  appear  to  me 
to  bear  any  resemblance  to  the  present,  because  they 
are  Cases  of  one  single  Gift  only ;  whereas,  in  this  Case, 
it  is  manifest  that  the  Testator's  meaning  cannot  be 
ascertained  without  taking  into  consideration  the  whole 
of  his  Will. 

In  the  Provision  for  the  Children  of  Sarah  Juddy  the 
Testator  declares  that,  upon  the  death  of  his  Daughter 

(a)  4  Russ.  407.  (c)  1  Jac.  &  Walk.  154. 

(6)  2  Sim.  &  Stu.  505.        (d)  3  Bro.  C,  C.  471. 
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Sarah,  his  Trustees  shall  stand  possessed  of  one  Third  1833. 

of  his  Residuary  Estate,  in  Trust  for  the  Child  or  Chil-     * "^ ' 

dren  of  the  body  of  his  said  Daughter  Sarah,  lawfully        Huntrr 

begotten,  if  more  than  one,  share  and   share  alike, 

according  to  the  nature  and  quality  thereof,  and  to  be 

paid,  assigned  and  transferred  to  them,  by  his  Trustees 

upon  their  severally  and  respectively  attaining  the  age 

of  26  years.    If  that  had  been  all,  nothing  could  have 

been  more  plain  than  that  this  was  a  Gift  independently 

of  the  time  of  payment.     But  the  subsequent  Clauses 

prevent  the  rights  of  the  Children  from  being  determined 

by  that  Clause  alone. 

In  the  next  Clause  the  Testator  declares  that,  in  case 
his  said  Daughter  Sarah  should  leave  but  one  Child 
her  surviving,  then  the  whole  of  such  one  Third  Part  or 
Share  of  the  Residue  of  his  Real  and  Personal  Estate 
and  Effects,  should  go  to,  and  become  the  Property  of 
such  only  Child  upon  his  or  her  attaining  the  age  of 
25  years,  and  be  transmissible  to  his  or  her  Heirs,  Ex- 
ecutors or  Administrators.  Now  the  Testator  could  not 
intend  that,  if  there  were  several  Children,  they  should 
take  vested  Interests  whether  they  survived  their  Mother 
or  not,  but,  if  there  were  but  one  Child  who  should  sur- 
vive, then  that  such  Child  should  only  take  on  attaining 
the  age  of  26  years ;  and  yet,  in  the  first  Clause,  nothing 
is  said  about  the  Children  surviving  the  Parent,  whilst 
it  is  declared  that,  if  she  leaves  but  one  Child,  the 
whole  of  that  one  Third  shall  go  to  that  Child  upon 
attaining  the  age  of  26  years. 

I  must  here  dissent  from  the  argument  that  the  word 
"  Property,"  was  not  used  in  its  correct  sense ;  for  I  con- 
sider that,  when  the  Testator  declared  that  if  Sarah  should 
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1 833.  leave  but  one  Child,  then  the  one  Third  should  go  to 

and  become  the  Property  of  that  Child,  upon  his  or 
her  attaining  tiie  age  of  25  years,  and  be  transmissibie 
to  his  or  her  Heirs,  Executors,  or  Adminigtrators, 
he,  in  order  that  there  might  be  no  doubt  as  to  Us 
intention,  expressed  himsdf,  by  way  of  pleonasm,  to 
mean  that  the  Third  should  become  the  Property  of  the 
Child  at  that  time,  and,  at  that  time,  should  become 
transmissible  to  its  Representatives. 

The  Testator  then  gave  the  Property  over,  to  Ae  other 
branches  of  his  Family,  in  case  his  said  Daughter  should 
leave  no  Child  of  her  body  her  surviving,  or  in  case  she 
should  leave  a  Child  or  Children  who  should  not  attain 
the  age  of  25  years  ;  by  which,  it  is  clear  that  the  effect 
of  the  first  Clause  is  controlled. 

On  Uie  decease  of  Mrs.  Haswell,  ker  Third  Part  or 
Share  is  given  to  her  Child  0r  Children,  if  more  than 
one,  share  and  shave  alike,  upon  their  severally  and 
respectively  attaining  the  age  of  25  years ;  and,  if  she 
should  leave  but  one  Child  her  sittviving  who  should 
attain  the  age  of  25  years,  then  the  whole  of  such  one 
Third  Part  or  %are  of  his  Residuaxy  Estate  and  Effects, 
is  to  go  to  such  Survivor,  his  or  her  Executors  or  Ad- 
ministrators :  but,  in  case  there  should  be  no  such  Child 
of  her  body  who  should  attain  the  age  of  25  years,  then 
the  said  one  Third  Part  or  Share  of  his  said  Residuary 
Estate  is  to  go  and  accrue  to  the  Survivors  or  Survivor 
of  his  Daughters  Sarah  and  Lavima.  Nothing  is  hero 
said,  in  the  Limitation  over,  about  Mrs.  Haswell  leaving 
Children  (as  was  done  with  respect  to  the  Judds) ;  but  it 
is  a  Gift  over  in  case  there  should  be  no  Child  who  should 
attain  the  age  of  26  years,  without  making  the  circum- 
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stance  of  the  Ciiiid  smviviug  tlie  Mother,  a  term  in  the  183.3. 

Gift  over.     However,  it  is  clear  tiiat  the  Testator  in-  ^       ^ 

tended  that  Mrs.  HasweWe^  Children  should  be  entitled        HuKTsa 

only  in  caBe  they  survived  her;  for,  in  the  latter  part  of         j   * 

the  Will>  he  gives,  to  such  Husband  as  should  survive 

any  of  his  Daughters,  an  Annuity' of  200/.,  and  directs 

that,  in  case  such  Daughter  should  leave  no  Child  her 

surviving,  then  the  Annuity  should  be  paid,  out  of  the. 

general  Residue  of  his  Real  and  Personal  Estate ;  but^ 

in  case  such  Daughter  should  leave  a  Child  or  Children 

her  surviving,  then  the  said  Annuity  of  200/.  should* 

be  paid  out  of  the  one  Third  Part  or  Share  of  the 

Residue  of  his  Real  and  Personal  Estates,  so  given  and 

bequeathed  as  aforesaid  to  the  Children  or  Child  of  that 

Daughter.    Now  suppose  that  Mrs.  Hatwdl  had  had 

a  Cluld  who  did  attain  the  age  of  25  years,  and  died  in 

her  lifistime,  if  the  construction  is  that,  by  virtue  of  the 

Clause  as  it  stands  in  the  Gift  to  the  Children,  the  Child, 

by  reason  of  attaining  25,  takes  a  vested  Interest,  what  is 

to  be  done  with  the  Annuity  to  the  Husband  ?    Accord* 

ing  to  the  terms  there  used,  the  Husband's  Aimuity  was 

to  be  taken  out  of  the  Child's  one  Third,  only  in  the 

event  of  the  Child  surviving  the  Daughter ;  but,  if  the 

Child  died  in  the  lifetime  of  the  Daughter  after  attaining^ 

35,  and  had  a  vested  Interest,  then  the  200/.  must  come 

out  of  the  Residue  generally ;  and  it  would  operate  upon 

the  other  two  Thirds,  and  not  upon  the  one  Third  of  that 

Child  only.     It  is,  therefore,  perfectly  clear  that  the 

Testator  has  so  framed  his  Will,  that  you  cannot  construe 

one  part  without  looking  at  the  other. 

Then,  when  we  come  to  the  Gift  of  the  Share  to  the 
Children  after  the  death  of  the  Daughter  Lavinia,  the 
Testator  expresses  it  to  be  his  Will  and  Desire  -that  the 

H  H  4 
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1833.  Trustees  should  stand  possessed  of  the  said  oue  Third 

Part  or  Share  ''  in  Trust  for  the  Children  of  the  body  of 
his  said  Daughter  Lavinia,  lawftilly  to.  be  begotten,  if 

rally  and  respectively  attaining  the  age  of  25  years; 
and,  if  she  should  leave  but  one  such  Child  her  sur- 
vivingy  who  should  attain  the  age  of  25  years,  then  the 
same  to  go  to  such  only  Child,  upon  his  or  her  attaining 
the  age  of  25  years,  and  be  an  Interest  transmissible  to 
his  or  her  Heirs,  Executors,  or  Administrators ;  and,  in 
case  his  said  Daughter  Lavinia,  should  have  no  Child  of 
her  body  lawfully  begotten,  who  should  attain  the  age  of 
25  years,  then  the  said  one  Third  Part  or  Share  of  the 
said  Residue  of  his  Real  and  Personal  Estate  and  Effects, 
should  go  and  accrue  to  the  Survivors  or  Survivor  of  them 
his  said  Daughters  Sarah  and  Mary  Caroline."  Now 
here  the  language  differs  from  the  language  in  which  the. 
Gift  over  is  made  with  respect  to  the  Share  of  Mrs.«/tM2t/: 
and  then  the  Testator  declares  that  in  default  of  Issue  of 
his  three  Children  who  should  attain  25,  his  Trustees 
should  stand  seised  and  possessed  of  the  said  Residue  of 
his  Real  and  Personal  Estate  and  Effects,  in  Trust  for 
his  Real  and  Personal  Representatives.  I  cannot,  there-, 
fore,  but  think  that  the  Testator  has  made  it  perfectly 
manifest  that  he  intended  no  Child  to  take  absolutely, 
except  in  the  event  of  its  attaining  the  age  of  25  years, 
and  also  surviving  its  Mother. 

The  Clause  concerning  Maintenance,  is  exceedingly 
inaccurate,  and  almost  unintelligible;  but  it  seems  to 
afford  additional  ground  for  inferring  that  the  Testator 
intended  that  no.  Child  should  take  a  vested  Interest  in 
any  portion  of  the  Fund,  before  it  attained  th^  age  of 
25  years. 
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This,  therefore^  not  being  the  case  of  a  single  Gift^  but 
being  accompanied  with  all  that  collateral  matter  which 
must  be  looked  at  to  ascertain  what  is  the  correct  mean- 
ing, I  am  of  opinion  that  these  Children  do  not  take 
vested  Interests  before  they  attain  the  age  of  25  years. 

Therefore  declare  that  the  Limitations  in  the  Testator's 
Will  in  &vour  of  the  Children  are  invalid. 


1833. 


HUMTER 

v. 

JUDD. 


TOMLINSON  V.  BOOTH. 

1  HIS  was  a  Suit  by  the  Lessee  of  the  Rector  of  the 
Parish  of  Stoke^upan-Trent  in  Staffordshire,  for  an 
account  and  payment  of  the  Tithes  of  Hay,  Calves, 
Milk,  Gardens  and  Agistment.  The  Bill,  as  amended, 
alleged  that  the  Defendants  pretended  that  there  were 
some  Moduses  payable,  throughout  the  Parish,  in  lieu  of 
die  Tithes  of  Calves  and  Milk,  and  in  lieu  of  the  Tithes 
of  Grardens,  and  also  that  there  were  divers  Estates  in 
the  Townships  of  Clayton  and  Ledbridge  in  the  Parish, 
and  that  some  Modus  was  payable  in  lieu  of  the  Tithe 
of  Hay  arising  upon  those  Estates :  whereas  the  Plaintiff 
chaiged  that  John  Lovatt,  deceased,  was,  for  above 
30  years,  Lessee  of  the  Tithes  arising  withm  the  Town- 
ships of  Clayton  and  Leabridge,  and  also  Owner  and 
Occupier  of  the  Lands  alleged  to  be  covered  by  the 
Moduses,  or  a  great  part  thereof,  and  that  Lovatt,  being 
such  Lessee  or  Farmer,  had,  in  his  possession,  divers 
Books  of  Account,  Receipts,  Papers  and  Documents, 
showii^  that  Tithe  in  Kind  was  payable  in  respect  of 
the  several  titheable  matters  aforesaid:  that,  on  his 
death,  the  Lands  of  which  he  was  the  Owner  as  afore- 


1 831 : 
3d  June. 

TUhes. 

Productum  of 

Documents. 


A  Defendant 
who  had  plead- 
ed  Moduses,  to 
a  Bill  for  Tithes 
filed  by  the 
Rector's  Lessee, 
was  ordered,  on 
Motion,  to  pro- 
duce all  the 
Documents  in 
his  possession 
which  had  be- 
longed to  a  for- 
mer Lessee  of 
the  Rectorv, 
and  also  all  the 
other  Docu- 
ments in  his 
custody  relatiag 
to  the  matters 
in  dispute,  ex- 
cept those  which 
tended  to  show 
the  existence  of 
the  Moduses. 
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saidy  descended  upon  his  only  Daughter,  the  Wife  of 
the  Defendant  Booths  and  that  such  Books  of  Account, 
Receipts,  Papers  and  Documents  also  came  to  her 
hands,  and  that  Booth  then  had  the  same  in  his  custody : 
that,  from  many  of  such  Books,  Papers  and  Documents 
in  the  possession  of  Booth,  it  appeared  that  the  allied 
Moduses  were  not  then  claimed,  or  that  such  Books  and 
Documents  were,  as  to  many  of  the  alleged  Moduses, 
wholly  silent,  and  tended  to  show  that  no  such 
Moduses  were  then  paid,  and  that  (in  fact)  no  mention 
of  some  of  such  Moduses  appeared  in  the  said  Books : 
that  such  Books  contained  Entries  concerning  the  pay- 
ment of  Compositions  for  Small  Tithes,  without  any  ex- 
ception as  to  the  Tithes  of  Calves,  Milk  and  Oardensy  and 
t|iat  such  Compositions  included  the  Tithes  of  Calves, 
Milk  and  Gardens,  and  that  such  Books  also  contained 
Entries  of  pecuniary  Payments  for  Cows,  Calves,  Milk 
and  Gardens  being  Compositions  for  the  same.  The  Bill 
further  charged  that  the  Defendants  had,  in  their  custody 
divers  Deeds«  Accounts,  Vouchers,  Receipts,  Papers  and 
Writings  relating  to  the  Tithes  of  the  Parish,  or  to  the 
Payments  made  in  respect  thereof,  and  particularly  to 
the  Tithes  claimed  by  the  Plaintiff,  or  to  the  Payment  of 
pretended  Moduses  or  Compositions  in  respect  thereof. 


The  Defendant  Booth,  by  his  Answer  to  the  original 
Bill,  alleged  that  the  Lands  in  his  Occupation  were  parcel 
of  two  ancient  Estates,  and,  as  such,  were  covered  by 
two  Moduses,  of  9d.  and  4cL  per  Annum,  payable,  in 
respect  of  the  said  ancient  Estates,  in  lieu  of  the  Tithe 
of  Hay :  and  that  certain  ancient  Parochial  Moduses  of 
1  ^ci.  for  a  Cow,  in  lieu  of  Tithes  of  Calves  and  Milk,  and 
1  d.  for  each  Garden,  in  lieu  of  Tithes  thereof,  were  pay- 
able, from  time  ipunemorial,  in  the  Parish.    He  admitted 
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that  Lovatt  had  been,  for  some  years,  Lessee,  of  the 
Tithes  of  Clayton  and  Leabridge,  and  that  he,  Lovatt, 
had  in  his  possession  some  Books  of  Account,  Receipts, 
Papers  and  Docmnents  relating  to  the  Tithes  and  Moduses 
payable  in  those  Townships,  some  of  which  then  were  in 
his,  the  Defendant's,  own  possession,  but  that  they  did 
not  show,  or  tend  to  show  that  Tithes  in  Kind  were  ever 
paid^  in  the  Townships^for  Hay,  Calves,  Milk  or  Gardens : 
that  Lovatt  died  in  or  about  the  year  1803^  and  that  his, 
the  Defendant's  Wife  was  his  only  Child,  and  that  such 
Books  of  Account,  Receipts,  Papers  and  Writings,  as 
were  then  in  the  possession  of  him  the  Defendant,  then 
came  to  his  possession.  He  admitted  that  he  also  had 
m  his  possession,  s<»ne  Receipts  for  Moduses  for  Tithe 
Hay,  and  for  Small  Tithes  and  Compositions  in  lieu 
thereof,  and  other  Papers. 


1831. 

tomlinson 

Booth* 


The  Doonments  described  in  the  Schedule,  were  a 
Memorandum  of  a  Tender,  made  to  the  Plaintiff,  by  the 
Defendant,  of  Small  Tithes  and  Hay  Moduses  in  1819 ; 
two  Pocket4xx>ks  of  Lovatfs,  containing  Entries  rela* 
tive  to  the  Tithes  and  Moduses  payable  in  the  Parish,  and 
relating  also  to  piiyate  matters ;  two  other  Pocket-books 
of  Zoro^^'s,  containing  Entries  relative  to  the  Great 
Tithes  of  the  Parish ;  three  Papers  relating  to  the  Oreat 
Tithes;  three  Receipts  given  to  Ltovatt,  for  Rent  of  the 
Tithes  of  Clayton  and  Leabridge,  dated  in  1777,  1708 
and  1801 ;  forty-two  Tithe  Accounts  and  Receipts,  and 
Copies  of  Receipts  for  Small  Tithes  and  Hay  Moduses, 
for  Clayton  and  Leabridge,  of  various  dates,  between 
1708  and  1811 ,  including  the  remainder  of  Lovatfs  Tithe 
Papers,  and  Six  Receipts  given  to  the  Defendant,  by 
George  Fitchett,  another  of  the  Defendants ;  three  Tithe 
Aocoonts  deUvered,  by  the  Plaintiff,  to  the  Defendant^ 
for  1819,  1821  and  1822. 
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The  Defendant,  in  his  Answer  to  the  amended  Bill,  siud 
that  it  did  not  appear,  and,  according  to  his  judgment, 
it  could  not  be  inferred,  from  Lovatt's  Books,  Papers, 
Receipts,  and  Documents,  that  the  Moduses  insisted 
upon  by  the  Defendant,  were  not  insisted  upon  or 
admitted  in  the  lifetime  of  Lovatt,  or  during  any  part  of 
his  life,  or  that  there  was,  in  any  of  such  Books,  Papers, 
and  Documents,  any  Entry,  which,  in  the  Judgment 
of  the  Defendant,  tended  to  show  that  the  Moduses 
insisted  on  by  the  Defendant,  were  not  then  insisted 
on,  or  that  such  Moduses  were  not  good  and  valid,  but 
that,  on  the  contrary,  they  confirmed  such  Moduses,  as 
he  understood  the  same.    He  submitted  that  the  Plain- 
tiff was  not  entitled  to  any  production  of  Laoatt's 
Books,  Receipts,  Documents,  Papers  and  Writings, 
inasmuch  as  they  evidenced  such  Moduses,  as  the  De- 
fendant understood,  and  did  not  support  the  Title  set 
up,  by  the  Plaintiff^  to  Tithes,  against  such  Moduses : 
that,  except  as  aforesaid,  he  could  not  set  forth  whether 
any  of  such  Books,  Papers  and  Documents  contained 
any  Entry  concerning  the  Payment  of  Compositions  for 
Small  Tithes,  or  whether  any  Exception  was  there 
made  as  to  the  Tithes  of  Milk,  Calves  or  Grardens, 
or  whether  such  Compositions  included,  or  were  meant 
to  include,  Tithes  of  Milk,  Calves,  and  Grardens,  ex- 
cepting that  various   Entries   appeared,   in  the   said 
Books,  as  to  the  Payment  of  Moduses  for  Hay,  Cows, 
Calves  and  Gardens,  but  that  no  Modus  was  therein 
mentioned  to  be  payable  for  Milk :  that  such  Books, 
Papers  and  Documents  did  not,  as  the  Defendant, un- 
derstood the  same,  contain  any  Entry  of  pecuniary  pay* 
ments  in  respect  of  the  Tithes  of  Cows,  Calves,  Milk 
and  Gardens,  except  Moduses  for  the  same,  or  in  any 
manner  evidence  or  support  the  Title  set  up,  by  the 
Plaintiff,  to  Tithes,  against  any.  of  the  Moduses  insisted 
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vpoa  by  the  Defendant,  but,  on  the  contrary,  were 
eridence  of  the  existence  of  such  Moduses.  The  De- 
fendant, in  the  Schedule  to  his  Answer  to  the  amended 
Bill,  set  forth  certain  Tithe  Accounts  and  Receipts  for. 
Tithes  sent  and  given  to  him  by  the  Plaintiff,  which  he  had 
inadvertently  omitted  in  the  Schedule  to  his  first  Answer. 


1831. 


TOMLINSOH 


The  Plaintiff  now  moved  that  the  Defendant,  Booth, 
might  be.  ordered  to  produce  the  several  Papers  and 
Documents  mentioned  in  the  Schedule  to  his  Answer 
to  the  original  Bill,  and  also  the  several  Tithe  Accounts 
and  Receipts  mentioned  in  the  Schedule  to  his  Answer 
to  the  amended  Bill. 


Mr.  Knight  and  Mr.  Rolfe,  in  support  of  the.  Motion, 
said  that  the  Bill  was  not  filed  by  the  Rector,  but  by 
his  Lessee ;  that  Booth,  the  principal  Defendant,  had 
married  the  Daughter  and  Heir  of  Lovatt,  who  had  been 
a  Lessee  of  the  Rectory  and  Owner  of  great  part  of 
the  Lands  alleged  to  be  covered  by  the  Moduses :  that 
Booth  did  not  allege,  in  his  Answer,  that  the  Docu- 
ments were  irrelevant  to  the  matters  in  issue,  but 
stated,  what  was  matter  of  Law  and  not  matter  of  Fact, 
as  a  reason  why  he  ought  not  to  produce  the  Docu- 
ments: that  a  Defendant  could  not  protect  himself 
from  producing  Documents,  merely  by  stating  that  they 
did  not  make  out  the  Plaintiff's  Case ;  but  ought  to 
state,  specifically,  why  he  ought  not  to  produce  them, 
and  not  to  come  to  a  legal  conclusion,  and  say  that 
they  are  of  no  use  to  the  Plaintiff:  that  Receipts  given 
by  a  former  Incumbent,  were  part  of  the  common  Title, 
and  stood  on  the  same  footing  as  Letters,  which  were 
common  Property :  that  if,  instead  of  a  written  Receipt, 
the  Incumbent  had  given  a  verbal  Acknowledgment  on 
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1831 .  a  Modus  being  paid  to  him,  the  occupier  coald  not  pity- 
teet  himself  from  answering  as  to  what  passed  on  that 
ToMLiK  60V  occasion :  that  it  could  make  no  difference,  in  that 
g^  '  respetst,  that  die  Acknowl^ment  was  in  writing :  that 
a  Modus  was  merely  a  letthig-of,  or  a  Composition  for 
Tithes,  fh>m  time  immemorial ;  and  tiiat  a  person  in 
the  situation  of  a  Landlord,  had  a  right  to  compel  his 
Taaant  to  produce  all  Documents  relating  to  the  dura- 
tion of  the  Term,  and  every  other  particular  of  the 
Lease :  that,  where  a  Modus  was  payable  for  Tithes, 
the  right  to  them  was  not  merged,  but  it  was  merely 
a  Composition  payable  in  lieu  of  them ;  and  that  every 
thing  relating  to  the  Tithes,  formed  part  of  the  common 
Title.     Taylor  v.  I/Rlaer(fC)\  Inman  v.  Hodgsan(b). 

Mr-  Boieler  and  Mr.  Lovat,  for  the  Defendant  Booth; 
contended  that  the  Defendant  ought  not  to  be  ordered 
to  produce  any  of  the  Documents,  except  such  as  the 
Plaintiff  could  show,  by  admissions  in  the  Answer, 
tended  to  support  his  Case ;  and,  consequently,  that  die 
Plaintiff  was  not  entitled  to  see  the  Receipts  for  the 
Moduses,  or  any  of  the  Accounts  in  which  the  Moduses 
were  mentioned.  Bligh  v.  Berson  (c);  Firkins  v. 
Laioe(d);  Ihmlinson  v.  Ljfmer{e);  Brazier  v.  Mytr 
ton(f) ;  Oibion  v.  Peacoch(£)* 

The  Vice-ChaneeBor  ordered  the  Defendant  to  pro* 
duce  all  the  Documents  mentioned  in  the  Sdiedules 
which  bebnged  to  Lovatt,  except  those  which  the  De^ 
fendant  should  show,  by  Affidavit,  not  to  relate  to  any 

(a)  11  Ves.  41  (c)  Ante,  vol.  s,  p.  489. 

(b)  1  You.  &  Jer.  28.  (/)  Maclel.  &  Younge,6i3. 

(c)  7  Price,  205.  (g)  1  Younge,  104. 

(d)  13  Price,  193. 
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of  the  matters  in  dispute,  and  also  all  the  other  Docu^ 
ments  mentioned  in  the  Schedules,  except  the  Accounts 
delivered,  by  the  Plamtiff,  to  the  Defendant,  and  except 
those  Documents  which  the  Defendant  should  show,  by 
Affidavit,  not  to  relate  to  the  matters  in  dispute,  and 
except  those  Documents  and  parts  of  Documents  which 
showed  the  existence  of  Moduses  for  Hay,  Cows,  Calves, 
Milk  or  Gardens  *. 


1831. 


T0MLIH80N 

o. 

Booth. 


TOMLINSON  V.  LYMEH. 

1  HIS  Suit  was  instituted,  by  the  same  Plaintiff  as  the 
preceding  one,  for  the  recovery  of  Tithes  of  the  like 
Titheable  Matters,  from  other  Occupiers. 

John  Ainsworth,  one  of  the  Defendants,  in  his  Answer, 
|deaded  a  Modus  for  the  Tithes  of  Milk  and  Calves,  as 
follows :  '*  This  Defendant  hath  been  informed  and  verily 
believes,  and  doubts  not  to  be  able  to  prove  that,  from 
time  to  time,  from  time  whereof  the  Memory  of  Man  is 
not  to  the  contrary,  there  hath  been  paid  and  payable, 
and,  of  right,  still  ought  to  be  paid,  to  the  Rector  for  the 
time  being  of  the  said  Parish  of  Stoke-^uponrTrent,  or  his 
Lessee  or  Farmer,  at  Easter  in  each  Year,  or  so  soon 
after  as  lawfully  demanded,  by  every  Occupier  of  Land 
within  the  said  Parish  who  bath  kept,  upon  any  Lands 
within  the  said  Parish,  any  Cows  or  a  Cow  producing 
Calves  or  a  Calf  or  yielding  Milk,  the  Sum  of  Three- 
halfpence  for  every  such  Cow,  for  and  in  lieu  of  the 
Tithe  of  Milk  and  Calves  of  every  such  Cow,  and  that 


1831: 

35th,  syth  & 

39th  July. 

Ttthet. 

Pkading. 

Modus. 

A  Modus  of 
Threehalfjpence, 
payable  by 
every  Occupier 
of  Land  in  the 
Parish,  for  every 
Cow  kept  by 
him  within  the 
Parish,  in  lieu  of 
the  Tithes  of  the 
Milk  and  Calves 
of  sudi  Cow,  is 
good. 


*  See  next  Case. 
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1831.         Buch  Modus  or  customary  Payment  hath,  during  all 
the  time  aforesaid,  been  duly  and  constantly  accepted 
and  received,  at  the  time  and  in  manner  aforesaid,  by 
J  *"  the  Rector  for  the  time  bemg  of  the  said  Rectory  and 

Parish  Church  of  Stohe^on-'Trent  aforesaid,  his  Lessee 
or  Farmer:  and  this  Defendant  humbly  insists  upoD 
the  said  Modus  as  though  he  had  pleaded  the  same.'' 

Sir  E.  Sugden,  Mr.  Knight,  and  Mr.  Rolfe,  for  the 
Plaintiff,  said  that  the  Modus,  as  laid,  included  two 
different  Articles,  which  were  titheable  in  a  different 
manner,  and  at  different  stages :  that  it  was  laid  only 
as  to  Occupiers,  whereas  Cows  belonging  to  a  Person 
who  was  not  an  Occupier  of  Land  in  the  Parish,  might 
be  foddered  and  milked  within  it.  Sh&rt  v.  Lee{a); 
Warren  v.  Fisher  (b);  Carringtony.  Jones  (c). 

Mr.  PepySf  Mr.  Boteler,  Mr.  Lovat  and  Mr.  Spence, 
for  the  Defendant,  said  that  in  Short  y.  Zee,  Sir 
T.  Plumer,  Master  of  the  Rolls,  objected  to  the  Modus, 
because  it  was  not  laid  as  in  the  present  Case. 

The  Vice-'ChanceUor  oyer*ruled  the  objection,  saying 

that  it  appeared  to  him  that  Short  y.  Lee  did  not  apply 

to  the  present  case ;  and,  if  it  did,  that,  in  Holwell  y. 

Blake  (d)  C/B.  Alexander  had  disapproved  of  the  Deci- 

ion  in  Short  y.  Lee, 


(a)  2  J.  &  VV.  464.  483.  (c)  2  Sim.  &  Stu.  1 35. 

(b)  3  Gwill.  1269 ;  S.  C.  4      (d)  Macleland,  559.  565. 
Wood,  289. 
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The  Evidence  of  one  of  the  Witnesses  for  the  Defen-  1831. 

dantSy  iu  support  of  the  Modus  pleaded  for  Milk  and 
Calves,  who  appeared,  by  his  Evidence  on  Cross-exami- 
naticHi,  to  be  the  Occupier  of  a  Cottc^e  and  Garden  in 
the  Parish,  was,  on  that  account,  objected  to  by  the 
Plaintiff's  Counsel.  But  the  Vice-Clumcellor  said  that 
the  Occupier  of  a  Cottage  and  Garden  in  the  Parish,  -,  -v^a" 
WHS  a  good  Witness  in  support  of  a  Modus  for  Milk  of  a  Witness  10 

wmI  Calves.  Support  of  a 

Modus  for  Milk 
and  Calves  is  receivable,  notwithstanding  he  occupies  a  Cottage  and 
Garden  in  the  Parish.       i>»  ^^  *^^4^ 


tomlinsou 

Lt^tee. 

Evidence. 
Modui. 


Two  Receipts  were  produced,  as  Evidence  for  the 
Defendants,  of  which  the  following  are  Copies  :* 


t€ 


0  s.  (L 

Modus,  eight  years,  at  9d.  per  year       -        ^    2    - 
"  Cows  -•------!- 

'^  1  Colt -2 

*^  House  and  Ghirden,  three  years     -        -        -    -    6 
*^  Easter  Offerings,  three  years         -        *        ...    6 


4     2 


u 


April  12th  1753. 


''  Received  from  Mr.  Smith,  (for  Mr.  JRobinson^a  use,) 
as  above  :  2«.  paid  for  a  Modus  for  eight  years,  is  for 
Mr.  NichoUs's  ancient  Estate,  now  in  Mr.  Smithes  pos- 
session, in  full  for  the  year  1751  inclusive. 

"  J.  Wardr 

*  The  above  Receipts  were  copied,  verbatim,  from  one  of 
the  Briefs  in  the  Cause. 

Vol.  IV.  I  I 


Evidence. 
BeceipU* 

An  Owner  of 
Lands  In  the 
Parish  is  a  good 
Witness  to 
prove  the  Cus- 
tody of  old 
Receipts  for 
Moduses  al- 
leged to  be  pay- 
able for  his 
Landsy  notwith- 
standing he  has 
a^ed  to  con- 
tribute to  the 
Costs  of  the 
Suit. 
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1 831 .  .  '^  Mr.  Smith  Dr.  to  Mr.  Robinson, 

''  For  Small  Tithes  for  1752, 1758,  1754,  1755. 

«•        dm 

^*  Modus  for  late  Mr.  N%choUs'%  Estate     -        -    1    - 
"  2  Cows        -------1- 

Old  Receipts      «  3  Geese       -----.        -le 

Modules  ex-  "  Oblations,  House  and  Garden  -  -  -  1  4 
pressed  merely  ■ 

to  have  been  ^  2o 

fiven  to  A.  for  

urns  received         «  Oct.  29th  1756, 
of  nimby  ^.  on 
account  of  C.  "  Received  as  above,  by  me, 

sufficiently  ap-  '«  J.  Ward.'* 

pear  to  relate  to 

Uie  Parish,  it  y^^^  Smith,  a  Gentleman  of  large  Property  in  the 

proved  that  Per-  P&rish,  gave  the  following  account  of  these  Receipts,  in 
sons  of  those  his  Examination  in  chief:  ^*  That  the  first  purparts  to  be 
SSiveT^'^'  a  Receipt  for  2«.  for  a  Modus  for  eight  years,  at  3dL 
tne  Dates  of  the  per  year,  in  respect  of  Mr.  Nicholb's  ancient  Estate, 
Receipte,  situate  in  the  Parish,  now  this  Deponent's  Property, 

in  the  Parish,  ^^^  ^^  ^  Modus,  as  he  believes,  for  Hthe  of  Hay  for 
and  Curate  and  that  Estate ;  Cows  Is.,  one  Colt  2d.,  House  and 
lfn1f?Jci?*R^'  Garden,-  three  years,  6d. ;  Easter  Oflferings,  three 
ceipts,  having  years,  6 d,  making,  together,  4s.  2d.,  and  which  last 
h^en  found  by  Payments  this  Deponent  believes  to  be  a  Modus 
late  Father's  Pa-  covering  the  whole  of  his  Land  in  the  Parish.  That 
pers,  under  ^  the  second  Paper  purports  to  be  a  Receipt  for  Small 
S^'^e^adS^^  Tithes,  for  the  years  1752,  1753,  1754,  and  1755; 
ble  in  Evidence,  Modus  for  NichoUs^s  Estate  1  s.,  two  Cows  1  s.,  three 
Mo^"'^^  *®        Geese  Is.  ed..  Oblations,  House  and  Garden,  1*.  4rf., 

making,  in  the  whole,  4  s.  10  d.,  and  which  Modus  for 
NichoUs's  Estate  this  Deponent  believes  is  for  Tithe 
of  Hay,  and  the  last-mentioned  Payments  he  believes 
to  be  a  jModus  for  covering  the  whole  of  his  Land 
in  the  Parish:  that  both  of  the  Receipts  appear  to 
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be  signed  by  iT*.  Wardf  whom  the  Deponent  recollects  1831. 

to  have  been  the  then  Curate  of  the  Parish,  and  that  he 

found  them,  about  eight  or  nine  years  ago,  amongst  his 

Father's  Papers,  who  died  in  or  about  1792»  and  which         Ltmbb 

several  Sums  of  Money  specified  in  the  said  Receipts, 

i^ere  so  received  for  the  Use  or  on  the  Account  of  the 

Rev.  Wnu  Robin8(mf  the  Rector  of  the  said  Parish.'' 

Mr.  Smith,  on  his  Cross-examination,  said  that  he 
was  the  Owner  of  considerable  Landed  Property  in  the 
Parish,  consisting  of  Arable,  Meadow,  and  Pasture 
Land  in  the  Occupation  of  several  Tenants,  and  that, 
at  the  commencement  of  the  Suit,  he  was  Occupier  of 
a  Grarden,  and  also  of  some  Land  in  the  Parish,  but 
that  he  was  not  then  the  Occupier  of  any  Gkirden  in 
the  Parish,  and  that,  to  the  best  of  his  belief,  he  was 
not  liable  to  be  called  upon  to  account,  with  the  Plain- 
tiff, for  the  Tithes  of  Milk  and  Calves  in  respect  of  the 
said  Hands,  but  that  he  was  liable  to  account,  with  the 
Plaintiff,  for  the  Tithes  of  the  said  Garden,  in  case  they 
were  not  covered  by  a  Modus,  of  which  he  claimed  the 
benefit,  and  in  case  they  were  payable  in  Kind  in  the 
Parish :  that  he  did  contribute  to  the  Costs  of  the  Suit, 
being  a  Party  to  a  vmtten  Agreement  to  that  effect : 
that  he  was  interested  in  opposing  the  Plaintiff's  Claims, 
from  having  entered  into  a  written  Agreement  with  his 
Tenantry,  to  indemnify  them  from  any  Costs  or  Expenses 
they  might  incur,  in  resisting  the  Plaintiff's  Claims,  and 
also  as  such  Owner  and  Occupier  of  Lands  in  the 
Parish  as  before  mentioned,  in  case  such  Lands,  or  any 
pf  them,  were  liable  to  the  Payment  of  Tithes  in  Kind. 

The  Plaintiff's  Coimsel  contended,  firstly,  that  Mr. 
Smith,  being  an  Owner  of  Lands  in  the  Parish,  and 

I  I  2 
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having  agreed  to  pay  part  of  the  Costs  of  the  Suit,  was  not 
admissible  to  prove  the  custody  of  the  Documents^  bat 
that  the  PlamtiflP  hacl  a  right  to  ask  him,  in  the  fint 
instance,  whether  he  was  not  Owner  of  the  Estates 
alleged  to  be  covered  by  the  Idoduses,  and  so  disqua- 
lify him  as  a  Witness ;  Caanrington  v.  Janesie) :  thai 
tiiere  was  not  the  same  difficulty  at  a  Trial  at  HM 
PriuSf  for  there  the  Court  and  Jury,  as  soon  as  the 
Witness  appears,  see  that  he  has  the  Documoits  in  his 
possession:  that  it  was,  on  that  account,  that  the 
Terrier  was  allowed  to  be  produced  in  Evidence,  in 
Tucker  v.  WUhinsiJ);  but  that,  in  this  Case,  the  oral 
Evidence  of  the  Witness  respecting  the  Documents, 
could  not  be  heard. 


2dly.  That  it  did  not  appear  who  the  Pevsons  w^e, 
that  were  named  in  the  Receipts,  or  that  those  Papers 
related,  at  all,  to  the  Parish ;  or,  if  they  did  refatte  U> 
the  Parish,  that  Mr.  Ward  had  any  Authority  to  s^ 
the  Receipts. 


The  Defendants'  Counsel  said  that  as  Mr.  Smth  wa» 
the  Owner  of  the  Lands  to  which  the  Receipts  related, 
his  was  the  proper  custody  for  those  Docimients: 
that  they  appeared  to  be  signed  by  Mr.  Wardy  fluid 
the  Money  was  expressed  to  be  received  on  account 
of  Mr.  RoHnson ;  and  that  it  appeared,  by  the  Signa- 
tures to  the  Terriers  which  had  been  produced  in  the 
Cause,  that,  at  the  date  of  the  Receipts,  the  former  was 
the  Curate,  and  the  latter,  the  Rector  of  the  Parish :  that, 
as  they  purported  to  be  given  to  an  Owner  of  Lands 
in  the  Parish  who  was  of  the  same  Name  as  the  Witness, 
the  Court  would,  after  the  lapse  of  nearly  80  years, 

(e)  2  Sim.  &  Stu.  135,  (f)  Ante,f.  241.  244, 
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presume  that  the  Witness  was  privy  in  Estate  to  the 
Person  to  whom  the  Receipts  were  given.  Rex  v.  'Nether^ 
thongig),  Rex  v.  Rytm  (A),  PhUl.  Emd.  6th  Edit.  464; 
Bertiey.  Beaumont  (i). 

In  reply  it  was  said,  that  the  Case  was  not  analogous 
to  JBertie  y*  Beaumont;  for,  there^  the  Receipt  was 
signed  by  the  Rector. 

The  Vice-chancellor  said  that,  as  a  Witness  on  a 
Trial  at  Law,  went  before  the  Court  and  Jury  with  the 
l)ocument,  which  he  had  been  required  to  produce,  in 
his  hand ;  so  a  Witness  in  a  Suit  in  Equity,  went  before 
the  Examiner,  or  Commissioners,  in  like  manner :  that 
as  Mr.  Smith,  in  his  Cross-examination,  had  admitted 
that  he  was  the  Owner  of  the  Lands  to  which  the  Re- 
ceipts related,  they  had  been  proved  to  come  out  of  the 
proper  custody :  that  Mr.  Ward  charged  himself,  by  the 
"Receipts :  that  it  had  been  proved,  by  the  Signatures  to 
the  Tenders  which  had  been  produced,  that,  at  the  time 
when  the  Receipts  were  dated,  Mr.  Ward  was  the  Curate, 
and  Mr.  Robinson  the  Rector  of  the  Parish,  and  that, 
therefore,  it  sufficiently  appeared  that  the  Receipts 
related  to  the  Parish,  and  consequently  that  they  might 
be  read. 


47B 


1831. 


T0MLIN8ON 

v. 
Ltmbr. 


{g)  aM.&S.337- 
(fi)  5  T.  R.  «59, 


(i)  2  Price,  303.  306. 
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3d  June. 

Defendant* 

Sujmlemental 

Answer, 


Leave  given  to 
file  a  Supple- 
mental Answer 
for  the  purpose 
of  stating  Facts 
which  the  De- 
fendant had 
wished  to  state 
in  his  original 
Answer,  but 
had  been  pre- 
vailed upon  to 
omit,  by  the 
mistaken  Ad- 
vice of  his  Soli- 
citor. 


NAIL  V.  PUNTER. 

The  origmal  Bill  was  filed  by  Ann  Nail,  the  Wife  of 
W^iam  Nail,  against  her  Husband,  who  was  a  Bank- 
rupty  Messrs.  Punter  ^  Wordy  the  Trustees  of  her 
Marriage  Settlement,  and  Messrs.  Hole  is  Harber  the 
Assignees  of  William  Nail,  for  the  purpose  of  making 
the  Trustees  answerable  for  a  Breach  of  Trust,  in  selling 
out  Stock  which  was  settled  to  Mrs.  NaiFs  separate  use. 
Pending  the  Suit  Mrs.  Nail  died,  having,  by  her  Will, 
appointed  the  Stock  to  her  Husband,  and  made  him  her 
Executor ;  upon  which  he  filed  a  Bill  of  Revivor  and 
Supplement,  against  the  Trustees  and  his  Assignees. 
The  Trustees  having  put  in  their  Answer  in  the  Supple- 
mental Clause,  in  which  certain  Facts  were  omitted, 
now  made  a  Motion  for  leave  to  file  a*  Supplemental 
Answer. 

The  Affidavit  made  by  the  Defendants  in  support  of 
their  Motion,  was  to  the  following  effect  : 


Previous  to  the  marriage,  it  v^as  agreed  that  2002. 
Stock,  part  of  a  Sum  of  1,600/.  Stock,  to  which  Mrs. 
Nail  was  entitled,  should  be  sold,  and  the  Produce 
advanced,  to  Mr.  Nail,  on  the  Security  of  certain  Lease- 
hold Property,  and  of  his  Warrant  of  Attorney,  and 
that  1,400/.  the  Residue  of  the  Stock,  should  be  trans- 
ferred to  the  Defendants  Ward  is  Punter,  in  Trust  for 
Mrs.  NaiTs  separate  use,  during  her  life,  with  a  general 
power  to  her  to  dispose  of  the  Capital  by  Deed  or  Will, 
and  that  the  Sum  to  be  advanced  to  Mr.  Nail,  should 


Nail 
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be  settled  in  like  manner.    Accordingly,  the  200/.  was  1831. 

sold  out,  and  the  Produce,  amounting  to  156/.  advanced 
to  Mr.  Nail.  He  executed  the  Securities  to  Ward  & 
Punter y  and  the  1,400/.  Stock  was  transferred  into  their  Punter 
Names  upon  the  Trusts  agreed  upon,  and  which  were  de- 
clared by  an  Indenture  of  the  dlst  January  1818.  After 
the  marriage,  the  Trustees,  at  the  request  of  Mr.  and 
Mrs.  iVat/,  sold  out,  at  different  times,  the  whole  of  the 
1^400/.  Stock,  and,  to  secure  the  Produce  amounting  to 
1,200/.  Mr.  Nail  gave  the  Trustees  another  Warrant 
of  Attorney,  and  signed  an  Agreement  dated  the  10th 
of  Augustjl819,*by  way  of  Equitable  Mortgage  to  them, 
of  some  Leasehold  Houses,  but  which  proved  to  be  an 
utterly  insufficient  Security.  In  November  1822,  the 
Trustees  took  Mr.  NaiTs  Goods  in  execution,  under  the 
first  Warrant  of  Attorney,  but  Mrs.  Nail  afterwards 
obtained  possession  of  them.  In  March  1823  Mr. 
Nail  became  Bankrupt,  and  Messrs.  Hole  4r  Harher 
were  chosen  his  Assignees,  but  he  never  obtained  his 
Certificate. 

In  March  1825,  Mrs.  Hail  filed  the  original  Bill, 
praying  that  the  Trustees  might  be  decreed  to  transfer 
the  1,400/.  Stock  into  Court,  and  to  account  for  the 
Dividends  thereon  and  for  the  Monies  levied  under  the 
Execution,  and  that  new  Trustees  might  be  appointed ; 
and,  if  the  Monies  so  levied  were  insufficient  to  pay  the 
158/.  that  Ward  Sf  Punter  might  transfer,  the  Mortgage 
Securities  for  the  same,  to  the  new  Trustees.  Messrs. 
Janes  ^  Bland  (the  Solicitors  who  prepared  the  second 
Warrant  of  Attorney,  and  were  in  possession  of  the 
Agreement  for  the  second  Mortgage)  were  employed. 
By  Ward  ^  Punter ^  to  defend  the  Suit  for  them ;  and, 
accordingly,  they  caused  an  Answer  to  be  prepared^  in 

^         I  I  4 


PcmTxA. 


4M  0A6EB  IN  CHANCERY. 

1^31*  wbidi  the  Defisadants  stated  that  they  had  Bold  out 
the  1^00  /.  Stock  at  Mrs.  NaiTs  request,  and  paid  the 

,MAi¥>  JProduce  for  or  on  Accoant  of  her  and  her  Huaband,  in 

oompUanee  with  the  directions  of  Mrs.  Nail  herself; 
but  the  Answer  did  not  mention  the  Securities  which 
the  Defendants  had  tak^i  for  the  same,  and  the  Defen- 
dants imputed  that  omission  to  their  Solicitors*  In 
June  1828  the  Cause  was  heard,  and  a  Decree  was 
made  according  to  the  Prayer  of  the  Bill.  The  Defenr 
dants  afterwards  transferred  700/.,  in  part  of  the  1,400  ZL 
Stock,  into  Court,  and  time  was  given  them  to  transfer 
the  remainder. 

Mrs.  iVoi/^  by  her  Will  dated  in  July  1829,  gave  the 
1,400/.  Stock  to  her  Husband,  and  appointed  him  her 
Executor.  Hq  proved  the  Will,  in  December  1830,  and 
then  filed  the  Bill  of  Revivor  and  Supplement,  claiming 
to  be  entitled  to  the  1,400/.  for  his  own  benefit. 

After  it  was  known  that  Mrs.  Nail  had  appointed 
the  1,400/.  Stock  to  her  Husband,  the  Trustees  were 
informed,  by  Mr*  Jones,  that  th^  wOuld  be  relieved 
fi*om  the  payment  of  the  remainder  of  that  Sum,  as 
Nail  had  himself  had  the  benefit  of  theSale  of  the  whole. 
In  February  1831,  Mr.  JBland  sent,  to  the  Trustees,  to 
put  in  their  Answer  to  the  Bill  of  Revivor  and  Supple* 
ment,  which  he  had  got  engrossed  without  consulting 
or  receiving  any  Instructions  ftxim  them;  and,  the 
Engrossment  having  been  read  over  to  them,  they  ob- 
jected thereto,  on  the  ground  that  they  thereby  sub- 
mitted that  the  1,400  /.  v^ras  the  Property  of  NaiFs 
Assignees,  instead  of  stating  the  real  case,  and 
their  Rights,  according  to  Mr.  Jones's  advice;  but 
Mr.  Bland  informed  them  that  the  Answer  was  a  mere 
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xoatter  of  form,  and  must  be  put  in  ad  drawili  and  1831. 

urged  them  to  swear  it  on  that  day,  in  order  to 
pxevent  an  Attachment.  The  Answer  was  the  joint 
Answer  of  the  Trustees  and  the  Assignees,  though  Puktsa. 
those  Parties  had  answered  separately  in  the  original 
Suit;  and  the  Trustees  swore  it  as  prepared.  Thej 
afterwards  discovered  that,  though  they  and  the  As«- 
signees  had  answered  separately  in  the  original  Suit, 
one  Counsel  only  appeared  both  for  them  and  the 
Assignees,  and  that  J<mes  Sf  Bland  were  the  Solicitors 
of  the  Assignees,  and  were  Creditors  of  the  Bankrupt  to 
a  large  amount,  and  had,  throughout  the  Suit,  acted 
collusively  with  the  Bankrupt's  Solicitor,  in  order  to 
deprive  the  Defendants  of  their  Defence  against  the 
Bankrupt  and  his  Assignees,  and  that  the  1,400/.  might 
be  distributed  under  the  Commission :  and  Bland  had 
lately  delivered,  to  the  Defendants,  a  Copy  of  a  Writ 
of  Execution  of  an  Order  in  the  Cause,  dated  the  12th 
of  March  1B31,  whereby  the  Defendants  were  ordered 
to  traxisfer,  the  remaining  7002.  Stock,  to  the  Ac- 
countant-general, within  a  week  after  service. 

The  Solicitor  for  the  Plaintiffs  in  the  original  and 
revived  Suits,  deposed  that  he  carried  in  a  Charge  under 
the  Decree,  against  Punter  ^  Ward,  in  respect  of  the 
Dividends  of  the  Stock,  and  the  Produce  of  NaiTf^  Goods 
sold  under  the  Execution ;  that  Punter  4r  Ward  carried 
in  their  Discharge,  and  that  all  the  Sums  mentioned  in 
it,  which  the  Master  allowed,  appeared  to  have  been 
paid  after  the  10th  August  1819,  the  date  of  the 
Agreement  for  the  Mortage,  and  before  the  23d  of 
January  1824 :  that  no  mention  was  made,  in  the  pro* 
gress  of  the  Cause,  of  the  Securities  for  the  1,200/.,  and 
that  he  had  no  knowledge  of  any  such  Securities  exist- 
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1831.  ing:  he  denied  collusion  with  Jomb  fy  Bland;    and 

added  that  Punter  ^  Ward  had  not  proved  any  Debt 
under  the  Commission,  though  the  Agreement  for  seciir- 

Po^TM.  ^  ^'^  »'20«'-  "^^  d»ted  as  before-mentioned,  and 
the  Commission  did  not  issue  till  Mait^h  1823,  therefore 
he  concluded  that,  at  the  lattef  period,  no  Debt  existed 
from  Nailio  Punter  4C  Ward,  and  especially  as  he  had^ 
in  his  possession,  a  Receipt  from  them  to  Nail,  dated 
1st  January  1823,  for  1,611  Z.  '^  for  Bricks,  Timber,  &c.y 
and  for  the  further  Sum  of  60  Z.  settled  up  to  that  day.** 

Mr.  Nail  and  two  other  Persons  deposed  to  a  Ckm^ 
versation  that  took  place  between  Nail,  his  ABsignees, 
and  the  Defendant,  Punter,  on  the  6th  of  May  1831, 
in  the  course  of  which  the  Assignees  said  that  Nail 
was  entitled  to  the  whole  of  the  Trust-money,  and  that 
they  would  do  anything  to  serve  him ;  and  then  Punter 
said  that  he  had  been  making  a  fresh  Affidavit,  to 
which  Nail  replied :  **  More  n^e  you,  for  you  have 
forsworn  yourself;"  upon  which  Punter  said,  "  Yes, 
we  have,  althrough  the  piece,  but  it  was  through 
BlafuTs  advice ;"  and  added,  "  We  will  sign  the  Houses 
over  to  you,  any  day,  if  your  Attornies  will  give  us  an 
undertaking  to  free  us  from  the  Assignees;  or,  if  you 
will  pay  your  own  Attornies'  Expenses,  we  will  settle 
with  you  at  any  time." 

Mr.  Bland  deposed  that  he  and  his  Partner  under- 
took to  defend  the  Suit  for  both  Punter  4r  Ward  and 
the  Assignees,  the  latter  being,  in  their  judgment, 
merely  nominal  Parties:  that,  accordingly,  they  read 
over  and  explained  the  original  Bill,  to  Punter  If  Ward, 
and  took  their  Instructions,  in  writing,  for  their  Answer, 
and  afterwards  laid  th^n  before  Counsel,  who,  without 
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Instructions  from  them,  but  thinking  it  advisable  in  1831. 

his  own  judgment,  prepared  separate  Answers  for  Ylard 
4r  Punter,  and  for  the  Assignees,  and,  with  a  full  know- 
ledge of  all  the  circumstances  of  the  Case,  wrote  an        Poster, 
Opinion,  at  the  foot  of  the  Draft  of  Punter  tf  WartTs 
Answer,  stating  that  they  had  been  guilty  of  a  gross 
Breach  of  Trust,  and  would  have  to  replace  the  whole 
Stock,  and  to  pay  the  Costs  of  the  Suit;  that  the 
Opinion  was  read  over  to  them ;  and,  in  consequence 
of  it,  and  to  save  Expense  to  Punter  8f  Ward,  it  was 
arranged  between  them  and  their  Solicitors  that  the 
Counsel  who  prepared  the  Answers  should  be  concerned 
for  all  the  Defendants :  that  the  Deponent  and  his  Part- 
ner had,  throughout  the  Suit,  conducted  the  Defence  of 
Punter  tf  Ward  according  to  the  best  of  their  skill 
and  judgment,  under  the  advice  of  Counsel,  and  had 
attended  to  their    interest   as  separately  and  indivi- 
dually as  if  they  had  been  concerned  for  no  other 
Parties ;  and  that,  until  within  a  few  days.  Punter  Sf 
Ward  had  always  expressed  themselves  satisfied  with 
their  conduct  in  the  Suit :  that,  after  Mrs.  NaiTs  death. 
Punter  Sf   Ward  called  on  the  Deponent,  and  asked 
whether  they  would  not  be  released  from  paying  the 
remainder  of  the  Stock  into  Court,  and  that  the  Depo- 
nent distinctly  informed  them  that  Nail,  being  an  un- 
certificated Bankrupt,  the  Property  would  pass  to  his  As- 
signees, but  that  they  might  prove  their  demand  against 
him  under  his  Commission :  that,  on  the  Bill  of  Revivor 
and  Supplement  being  filed,  the  Deponent  again  apprised 
Punter  if  Ward  that,  at  all  events,  they  must  be  ready 
to  pay  the  Money  into  Court ;  and  that  Counsel  should 
be  properly  instructed  as  to  their  Defence,  and  con- 
sulted as  to  their  beiAg  relieved  from  paying  the  Resi- 
due of  the  Money :   that,  thereupon,  the    Deponent 
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i83i«  had  a  conferenoe  with  the  CouDael^who  stated  that 

the  Money  must  be  paid  in,  and  would  pass  to  NomTb 
Assignees,  and   that  no  part  could  be  retained,  by 

Nail,  before  his  Bankruptcy^  and  that  he  thought  one 
Answer  would  be  best :  that  the  Counsel,  accordingly, 
and  withgut  any  Direction  from  the  Deponent,  pre- 
pared one  Answer  for  all  the  Defendants,  and  the  same 
was  read  over  and  explained  to  JPunt^r  ^  Ward,  and 
they  were  apprised  of  the  Counsel's  Opinion  before  they 
signed  it.  The  Deponent  denied  the  Fraud  and  CoUusioii 
imputed  to  him  hjPtmterS^  Ward's  Affidavit ;  and  added 
that,  as  soon  as  he  learnt  that  they  were  dissatisfied  with 
him,  he  advised  them  to  employ  another  Solicitor,  and 
to  take  the  Opinion  of  another  Counsel,  which  they 
accordingly  did,  having  been  previously  furnished,  by 
the  Deponent,  with  the  Papers  in  the  Suit. 

The  Pefendants  Punter  ^T  Ward,  now  moved  for 
leaye  to  file  a  Supplemental  Answer  to  the  Bill  of 
Revivor  and  Supplement,  in  order  to  state,  in  bar  to 
the  relief  prayed  thereby,  that  Nail,  before  his  Bank- 
ruptcy, received  or  had  the  benefit  of  the  Prodaoe 
of  the  Stock,  and  gave  to  them  the  Seeuritieg  hefoio- 
mentioned  for  the  same ;  and  that  the  Order  of  the 
12th  of  March  1881  might  be  discharged^  or  that  the 
Defendants  might  have,  till  the  day  after  the  hearing 
of  the  Supplemental  Cause,  to  transfer  the  700/.  Stock 
into  Court, 

Mr.  Pepys  and  Mr*  Chandless  in  support  of  the  Mo- 
tion, said  that  it  was  most  material  to  the  Justice  of  the 
.Case,  that  the  additional  Facts  should  be  stated ;  that 
the  Defendants  had  objected  to  swear  the  Answer  with- 


CA15ES   IPf  CHANCERY.  48f 

out*  those  Facts  bemg  contftined  ia  it;  buf  that  theb*  1831. 

SoKcitorsy  who  acted  also  fbr  the  Asgignees^  and  were  to  ^"■"      "^        ^ 

hene&t  by  the  Money  when  paid  in,  had  totd  them  that  ^^'^ 

they  must  swear  the  Answer  as  it  was  drawn.          ^  Pc  ' 

Mr.  Knight  and  Mr.  Barber  for  Mr.  Nail : 

1^  Parties  who  make  this  Motion  have  disobeyed 
tibie  Older  of  the  12th  oi  March  1831,  and,  though  Pro- 
cess of  Co&tempt  has  not  issued,  they  are  for  all  pai^ 
poses  in  Contempt. 

[The  Vtce^ChanceUor: — Notwithsi»Bding  that,  I  shall 
hear  the  Motion.] 

Mr.  Nail  is  the  Plaintiff  in  the  Suppl^Boieiital  Suit 
as  his  Wife's  Personal  Representative.    He  has  nor 
thing  to  do  with  what  has  taken  place  between  Jones 
£f  Bland  and    Ward  4p  Punter.      The   Question  is 
whether  reasonable   Dihgenoe   has    been    used,    and^ 
whether  tiiese  Defendants  knew  of  the  F&ets  inques**' 
ticn,  when  they  put  in  their  Answer.    Th^re  is  no. 
Case  in  whidi  the  Court  has.  allowed  a  Supplemental 
Answer  to  be  filed  by-  a  Party  who  knew  tke  Facts,.' 
bat  omitted  to  state  them.    No  Defence  which  wa^  not 
available  in  the  original  Suit,  except  questioning  tine* 
derivative  Title,  can  be  made  in  the  Supplemental  Suit. 
The  Decree  in  the  original  Suit,  has  decided  that  the 
Money  ought  to  be  brought  into  Court.    The  Defence* 
which  the  Parties  propose  to  make,  cannot  be  made, 
in  an  Answer  to  a  Bill  of  Revivor  and  Supplement,  butL 
only  by  filing  a  Cross  Bill  against  Nail  and  his  Assig- 
nees.    It  is  pecBonal  to  the  Plaintiff;  and  tiie.  Cotirt 
cannot  make  a  Decree  in  the  Supplemental  Cause, 
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1831.  upon  an  Equity  which  is  personal  to  the  Plaintiff. 

The  rights  are  distmct :  and  this  Case  is  similar  to  the 

common  Case  of  an  Executor  who  files  a  Bill,  and  is 

PuMTtR        ^^^  ^y  ^  Claim  of  Set-off  on  a  Demand  that  is  personal 

to  himself. 

Besides>  the  whole  Defence  is  open  to  these  Defen- 
dants, upon  the  Record  as  it  now  stands.  The  Answer 
to  the  original  Bill  distinctly  alleges  that  the  Stock  was 
sold  out,  and  the  Produce  disposed  of  for  the  benefit  of 
Mr.  and  Mrs.  Nailj  in  compliance  with  the  Directions 
of  Mrs.  Nail  herself. 

[The  Vice-Chancettar : — ^That  Answer  puts  the  Mat- 
ter in  issue,  as  between  the  Defendants  and  the  married 
Woman.] 

The  Debt  accrued  in  the  life-time  of  Mrs.  NaiL 
Time  began  to  run  against  it,  from  1819.  How  has  it 
been  kept  aliye  7  It  has  never  been  proved  under  the 
Commission ;  but  all  NaiFs  Estate  has  been  assigned 
to  his  Assignees;  and  the  question  is,  whether  they 
take  it  subject  to  a  Lien?  How  can  the  Court  fix  the 
Fund  which  has  vested  in  the  Assignees,  with  a  sop* 
posed  Lien  or  Set-off? 

Amongst  all  these  Affidavits,  it  is  not  once  sworn  that 
the  Money  is  due ;  but  it  has  been  sworn  that,  in  1823^ 
Nail  gave  these  Defendants  a  Receipt  for  a  larger  Sum 
of  Money. 

Mr.  Treslave  and  Mr.  Girdlestone,  sen.,  appeared  f<H 
NaiVs  Assignees. 
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The  Vice-Chancellob  : 

In  this  stage  of  the  Proceedmgs,  I  am  not  able  to  say 
that,  at  all  events,  the  Defendants  cannot  deriye  any 
Benefit  from  statbig,  in  their  Answer,  the  Facts  which 
they  now  seek  to  introduce  into  it.  As  the  omission  has 
arisen  fiom  mistake,  it  seems  to  me  to  be  consistent 
with  Justice  to  allow  them  to  add  such  matter  as  may, 
at  the  hearing,  have  the  effect  of  inducing  the  Court 
not  to  order  the  Fund  to  be  transferred  to  the  Plaintiff. 
Whether  it  is  necessary  for  them  to  file  a  Cross  Bill, 
18  another  question.  I  shall  therefore  give  the  De- 
fendants a  Month  fit>m  the  present  time,  to  file  a  Sup- 
plemental Answer,  for  the  purpose  of  stating  the  Facts 
mentioned  in  the  Notice  of  Motion;  and  all  Proceedings, 
under  the  Order  of  the  12th  of  March  1831,  must  be 
stayed  in  the  mean  time. 


TROWARD  V.  BINGHAM.  1831. 

*  fl«d  June. 

The  Plaintiff  having  died,  his  Executor  filed  a  Bill  of     ' ^ ' 

Revivor,  but  did  not  obtain  an  Order  to  Revive.     Mr.      Tu'^^^i'  /. 

Jacob,  for  the   Defendant  to  the  original   Bill,  now  j^m  qf  Revivor. 

moved  that  the  Suit  might  be  revived,  by  the  Plaintiff,  

in  the  Bill  of  Revivor,  within  a  given  time,  or  that  the  ^i^JLj  piiJn^ 

original  Bill  and  the  Bill  of  Revivor  might  be  dismissed,  tiff  filed  a  Bill 

with  Costs  to  be  paid  by  the  Plaintiff  in  the  Bill  of  of  Revivor,  but 

—  did  not  obtain 

Revivor.    BoUon  y.  Bolton{a).  an  Order  to  Re- 

vive.   MotioD, 
(a)  3  Sim.  &  Stu.  371.  by  Defendant, 

that  the  Execu- 
tor might  revive  within  a  given  time,  or  both  Bills  be  dismissed  with 
Costs  to  be  paid  by  the  Jblxecutor.  Motion  granted  as  to  the  BiU  of 
Reriror  only. 
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Mr.  Lovat  opposed  the  Motion.' 

The  Vice-Chanc£llob  : 

The  filmg  of  a  BiU  of  ReTivor,  is  not  an  adoplaoii  of 
the  eriginfti  Suit,  unless  an  Order  of  Rerfror  be 
obtained.  The  Eii^entov  has  a  Locu$  Pmniieatia* 
Having  filed  the  BiU  of  ReTivor^  he  then  pansea  ;  and, 
if  he  does  not  adopt  the  ori^al  Suit,  he  is  not  liable 
to  the  Costs  of  it. 


Order  that^  if  the  £xteut(xr  do  not  proeme  an  Older 
to  Revive,  i^ithia  a  given  time,  the  BiU  cf  Benam  be 
diflDiiBsed  with  Costa. 


MEMORANDUM. 

Since  this  Part  was  sent  to  press,  the  Case  of  Ruffbrd  v. 
Bishopy  cited  antCf  page  336,  has  been  reported.  See 
5  Russ.  346.    - 
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WORTHAM  V.  MACKINNON. 


ElISBA  BISCOE,  Eaq.,  by  hig  WiU,  dated  the 
7th  of  Nofember  1773>  devised  all  Us  Estates  to  hie 
Son,  Ettsha  BUcoe,  for  life,  with  remainder  to  Trustees 


1831: 
sist  July. 


ConshrucHon^ 
Power  rfSaU 
Oi|(f  Exchange. 

to  preserve  Contingent  Remainders,  with  remainders  to  j^^  AcTof  Par- 
the  first  and  other  Sons  of  his  said  Son,  successirelyi  liament  reciting 
in  Tail  Male,  with  remainder  to  the  only  Daughter,  ^^'^^  ^7  ^^^^ 
and,  if  there  should  be  more  than  one,  to  all  the  Daugh-  devised  to  A. 
ters  of  his  said   S<»i,  charged  with  the   payment  of  for  life,  re- 
S,0002.  a-piece  to  each  of  the  Testator's  own  Daughters.  ",1^1°^^  othw 
And,  in  ease  of  the  Death  of  the  Testator's  said  Son  Sons  in  Tail, 

without  issue,  he  Mve  and  devised  all  his  Estates,  f^™**.?^®',^,  ^* 

'^.-  ,^^  ,v«         mTail,andthat 

chargeable  as  aforesaid,  unto  the  first  and  other  Sons  ^.  \^  suffered 

wbi9h  he,  the  Testator,  might  thereafter  have,  in  Tail  a  Recovery  to 
Male,  in  succession,  with  remainder  to  the  Testator's  Fee"^irected*° 

Daughters  as  Tenants  in  Common  in  Tail,  with  divers  the  Estates  to 

be  sold,  and 
other  Estates  to 
be  purchased  and  conveyed  to  such  of  the  Uses  of  the  Will  as, 
at  the  time  of  the  Sale,  should  be  existing,  undetermined,  and  capa- 
ble of  taking  effect. 

The  Estates  were  sold,  and  the  Proceeds  invested  in  other  Estates, 
which  were  conveyed  to  such  of  the  Uses  of  the  Will  as  were  then 
existing,  &c.    Held  that  B.  did  not  take  an  Estate  Tail  in  the  pur- 
chased Estates. 
Vol.  IV.  KK 
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remainders  oveif  with  the  ultimate  remainder  to  the 
Testator's  own  right  Heirs.  The  Testator  died  on  the 
28th  of  January  1776,  leaving  his  Son,  EUsha  Biscoe, 
and  Ann  Biscoe,  and  Catherine  Frances  Biscoe,  his  two 
Daughters,  his  only  Children  him  surviving.  Ann 
Biscoe  married  Ilmothy  Hare  JEkurle,  and  Catherine 
Frances  Biscoe  married  Edmund  Rolfe  the  younger. 


By  Indentures  of  Lease  and  Release,  of  the  4th  and  5th 
of  February  1789,  and  the  11th  and  12th  of  June  1793, 
to  which  Elisha  Biscoe  the  Son,  was  a  Party,  and 
which  recited  the  Will,  and  were  expressed  to  be 
made  for  the  purpose  of  barring  the  Estates  Tail,  of 
Mrs.  Earle  and  Mrs.  Rolfe,  in  the  devised  Premises, 
and  all  other  Estates  Tail,  Remainders  and  Reyersions 
expectant  upon  the  death  and  failure  of  Issue  of  Elisha 
Biscoe,  the  Son,  and  for  settling  the  Premises  to  the 
uses  thereafter  expressed,  and  by  Conunon  Recoveries 
suffered  in  Hilary  Term  1789  and  Trinity  Term  1793, 
in  which  the  Daughters  and  their  Husbands  were 
vouched,  and  vouched  over  the  common  Vouchee,  the 
Testator's  Estates  were  limited  to  the  use  of  Elisha 
Biscoe,  the  Son,  his  Heirs  and  Assigns  for  ever* 

By  an  Act  of  Parliament  passed  in  the  34th  year  of 
Geo.  3,  intituled :  ^'  An  Act  for  empowering  Trustees 
to  convey,  to  Sir  Joseph  Banks,  Bart.,  a  part  of  the 
settled  Estates  of  Elisha  Biscoe,  Esq.,  pursuant  to  his 
Contract  for  the  purchase  thereof,  and  to  sell  or 
exchange  other  parts  of  the  said  settled  Estates,  and  to 
lay  out  the  Money,  arising  from  the  Sales,  in  the  Pur- 
chase of  other  Lands,  to  be  settled,  as  well  as  those 
taken  in  exchange,  to  the  uses  of  the  Estates  that  shall 
be  so  sold  or  exchanged,"  after  reciting  the  Will  and 
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death  of  the  Testator,  the  Indentures  of  Febniary  1789  183 1* 
And  June  1793,  the  -suffering  of  the  Recoveries,  and  ^  ''  ' 
that  by  an  Indenture  of  the  30th  of  July  1791,  JElisha  Woetiiam 
Biscoe^  the  Son,  had  demised,  to  Sir  Joseph  Banks,  a  Mackinmok. 
Messuage  and  Lands,  at  SmalUmry  Chrten  in  the 
County  of  Middlesex^  part  of  the  devised  Estates,  for 
21  years,  at  the  Rent  of  200/. ;  and  that  it  was  thereby 
agreed  that,  as  soon  as  Elisha  Biscoe  should  be  enabled 
to  make  out  a  good  Title  to  the  Fee  Simple  of  the 
demised  Premises,  it  should  be  lawful  for  Sir  Joseph 
Banks  to  become  the  Purchaser  thereof  for  6,000  /.,  and 
further  reciting  that  Elisha  Biscoe,  the  Son,  was  then 
unmarried,  and  had  not  any  Issue,  and  that  the  several 
Limitations  created  by  the  Will  and  expectant  on  the 
failure  of  Issue  of  Ann  Earle  and  Catherine  Frances 
Bolfe,  had  been  barred  and  destroyed  by  the  Recoveries 
which  Timothy  Hare  Earle,  and  Ann  his  Wife,  and 
Edmund  Rolfe,  the  younger,  and  Catherine  Frances 
his  Wife,  were  thereinbefore  mentioned  to  have  respec- 
tively suffered,  and  that  the  said  Elisha  Biscoe,  the 
Son,  was  then  seised  of  the  Remainder  or  Reversion 
thereof,  in  Fee  Simple,  expectant  on  the  failure  of  Issue 
of  his  body ;  and  that  it  would  be  greatly  for  the  benefit 
o(  Elisha  Biscoe,  the  Son,  and  his  Issue  inheritable  under 
the  Will,  if  the  Contract  with  Sir  Joseph  Banks  were 
fulfilled,  and  proper  Trustees  were  appointed  to  convey 
the  Premises  at  SmaWmry  Green  to  him,  and  also  to 
sell  or  exchange  the  remaining  part  of  the  devised 
Estates,  and  to  lay  out  the  Monies  that  should  arise  by 
such  Sale  in  the  purchase  of  other  Lands,  to  be  settled, 
as  well  as  those  which  should  be  taken  in  exchange,  to 
such  of  the  Uses  created  by  the  Will,  cm  were  then  exist'- 
ing,  undetermined,  or  capable  of  taking  effect :  It  was 
enacted  that  it  should  be  lawful  for  Edmund  Calamy 
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and  James  Wartham,  (the  Trustees  for  effecting  the 
purposes  of  the  Act)  upon  payment  to  them  of  the 
6,000  Z.|  to  convey  the  Premises  at  SmaUbury  Green  to 
Sir  Joseph  Banks  in  Fee  ;  and  also^  with  such  consent 
as  therein  mentioned^  to  sell,  or  to  convey  in  exchange 
for  other  Hereditaments,  all  such  of  the  devised  Estates 
as  were  described  in  the  Schedule  to  the  Act :  and  that 
Sir  Joseph  Banks  and  the  Persons  to  whom  Calamg  and 
W(yrtham  should,  in  pursuance  of  the  Act,  make  any 
Sale,   Conveyance  or  Exchange,  should,  immediately 
after  the  payment  of  their  respective  Purchase-money, 
or  the  Money  to  be  paid  on  any  such  Exchange,  and 
the  execution  and  delivery  of  the  Conviqrance  of  the 
Hereditaments  by  him  or  them  purchased  or  conveyed 
in  exchange,  have,  hold  and  enjoy  all  the  Heredita- 
ments to  be  by  him  or  them  respectively  purchased  or 
had  in  exchange,  (except  the  payment  of  the  aforesaid 
Sum  of  2,0002.  a-piece  tp  Mrs.  Eatle  and  Mrs.  Rolfsj) 
freed  and  discharged  of  and  from  all  the  Uses,  Trusts^ 
Estates,  Limitations,  Charges,  Powers,  Provisoes  and 
Declarations    contained    in  the  Will  concerning   the 
game  Hereditaments :  and  that  Calamjf  and  Wortham 
should  stand  possessed  of  the  Monies,  which  should 
arise  by  such  Sales  or  Exchanges,  upon  Trust,  in  the 
first  place,  to  defray  the  Expenses  of  obtaining  the  Act 
and  carrying  the  Trusts  thereof  into  execution;  and, 
in  the  next  place,  with  such  consent  as  aforesaid,  to 
lay  out  the  residue  or  surplus  of  the  Monies  to  arise 
by  such  Sales  or  Exchanges,  in  the  purchase  of  Free^ 
Jiold  Hereditaments  in  Fee  Simple  in  possession,  or 
of  Customary,  Copyhold  or  Leasehold  Lands,  and  to 
convey,  surrender  and  assign,  or  cause  to  be  conveyed, 
surrendered  and  assigned,  the  Lands  and  other  Heredi- 
taments  so  to  be  purchased,  to  such  of  the  Uses»  upon 
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and  for  such  of  the  Trasts,  Intents  and  Purposes,  and 
with,  under  and  subject  to  such  of  the  Powers,  ProTi«- 
soes.  Declarations  and  Agreements^  in  and  by  the  said 
recited  Will  of  the  said  jEHisha  BUcoe  deceased,  pEirticu-* 
larly  or  by  reference  limited,  declared,  contained  or 
mentioned  of  and  concerning  the  Messuages,  Lands 
and  Hereditaments  thereby  respectively  devised  or 
intended  so  to  be,  and  by  the  said  Act  authorized  to  be 
sold  or  exchanged,  as  then  were,  or,  at  the  time  of 
making  such  Sale  or  Sales,  Exchange  or  Exchanges, 
Assurance  or  Assurances,  should  be  existingy  undeter^ 
mined  or  capable  of  taking  effect,  or  as  near  thereto  as 
the  nature  and  qualities  of  the  Estates  so  to  be  pur- 
chased or  had  in  exchange,  would  then  admit  of:  and  it 
was  further  enacted  that,  until  such  Sales,  Conveyances, 
Exchanges  and  Ai^surances  should  be  made  and  exe- 
cuted, the  said  Hereditaments,  or  so  much  of  them  as 
should  not  be  sold  or  exchanged,  should  be  held  and 
enjoyed,  and  the  Rents  and  Profits  thereof  received  by 
and  for  the  benefit  of  the  Persons  who  would  have  been 
entitled  to  receive  the  same  in  case  the  Act  had  not 
passed. 


i«3i- 


Worth  AM 

V. 
MACKINffOir. 


The  Act  contained  a  Saving  Clause  to  the  following 
effect : ''  Saving  to  His  Majesty,  his  Heirs  and  Successors, 
and  the  said  Timothy  Hare  Earle,  Bud  Ann  his  Wife,  and 
the  said  Edmund  Rolfcy  the  younger,  and  Catherine 
Frances,  his  Wife,  in  respect  of  the  aforesaid  Sums  of 
2,000  /.,  and  2,000  /.  only,  and  all  and  every  Person  or  Per- 
sons, Bodies  Politic  or  Corporate,  hi8,her  or  their  respec- 
tive Heirs,  Successors,  Executors  and  Administrators 
(other  than  and  except  the  said  Elisha  Biscoe,  the  Son, 
and  his  Heirs,  and  the  Heirs  of  the  Body  of  the  said 
Elisha  Biscoe  the  Son),  all  such  Estates,  Rights,  Title?, 
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183K 


WORTHAM 


MACKINNON. 


Claims  and  Demands  whatsoevery  of,  in,  to  or  out  of  the 
Messuages,  Lands  and  Hereditaments  hereby  authorized 
to  be  sold  or  exchanged  as  aforesaid,  or  any  Part  or  Parts 
thereof,  as  they,  or  any  of  them  had  before  the  passing 
of  this  Act,  or  could  or  might  have  had  or  enjoyed 
in  case  the  same  had  not  been  made." 


The  Sums  of  2,000  /.  were  afterwards  paid,  and  ceased 
to  be  a  charge  on  any  part  of  the  Estates. 

Several  parts  of  the  devised  Estates  were  sold, 
under  the  Act  of  Parliament :  and,  a  short  time  pre- 
vious to  1817,  Wartham,  who  had  survived  his  Co- 
Trustee,  contracted  to  purchase,  with  part  of  the  Monies 
arising  from  the  Sales,  a  Freehold  Estate  in  JSerk- 
shire,  called  the  TUcombe  Estate:  and,  by  Inden- 
tures of  Lease  and  Release  of  the  26th  and  27th  of 
March  1817,  and  made  between  James  Payuy  Elisha 
BiscoeihiQ  Son,  Wcrtham  and  several  other  Persons, 
after  reciting  the  Will  of  the  Testator,  the  Indentures  of 
the  4th  and  6th  of  February  1780,  and  of  the  11th  and 
12th  of  June  1793,  the  Conmion  Recoveries,  nod  the 
Act  of  Parliament,  and  that  several  of  the  Heredita- 
ments directed  to  be  sold  by  the  Act,  had  been  sold,  and 
that  the  Hereditaments  therein  expressed  to  be  thereby 
released,  were  contracted  to  be  sold  to  Wortham,  as 
surviving  Trustee  under  the  Act:  In  consideration  of 
16,2842.  paid  by  Worthamj  the  Titambe  Estate  was  con- 
veyed to  him,  his  Heirs  and  Assigns,  to  hold  the  same 
to  him  and  his  Heirs,  to  such  of  the  Uses,  and  upon  and 
for  such  of  the  Trusts,  Intents  and  Purposes,  and  with, 
under  and  subject  to  such  of  the  Powers,  Provisoes  and 
Declarations,  in  and  by  the  Will  of  the  said  Testator, 
limited,  declared,  contained  or  mentioned  of  and  concern- 
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ing  the  Messuages,  Lands  and  Hereditaments  thereby 
devised,  and  by  the  Act  of  Parliament  authorized  to  be 
fiold  or  exchanged,  as  were  then  existing,  undetermined 
and  capable  of  taking  effect. 

Elisha  Biscoe,  the  Son,  by  his  Will  dated  the  26th 
of  May  1824,  devised  all  his  Real  Estates  to  Wortham 
and  Thomas  Bramall  and  their  Heirs,  in  Trust  to  sell. 


491 


1831. 
Wortham 


Mackinnok. 


Shortly  afterwards,  Elisha  Biscoe,  the  Son,  died  with* 
out  Issue;  and,  on  the  13th  of  October  1830,  Wortham 
and  Bramall,  in  execution  of  the  Trusts  of  his  Will, 
agreed  to  sell  the  Titcombe  Estate,  to  the  Defendant, 
Colonel  Mackinnon*  The  Conveyancer  who  advised  on 
the  Title  for  the  Defendant,  objected  thereto,  on  the 
ground  that  the  Uses  limited  by  the  Will  of  Elisha 
Biscoe,  the  Father,  became  restored,  on  the  execution 
of  tiie  Deeds  of  March  1817,  as  to  the  Estates  and 
Lands  comprised  therein,  so  far  as  regarded  the  Estates 
given,  by  the  Will,  to  the  Testator's  Daughters.  Colonel 
JIfackinnon,  accordingly,  refused  to  complete  his  Pur- 
chase: in  consequence  of  which  the  Bill  in  this  Cause 
was  filed  to  compel  him  to  perform  the  Agreement. 

It  was  arranged,  between  the  Parties,  that  the  Opinion 
of  the  Court  should  be  taken  upon  the  Objection,  and 
that,  with  that  view,  a  Motion  should  be  made,  by  the 
Plaintiff,  that  Colonel  Mcu:kinnon  might  be  ordered  to 
pay  his  Purchase-money  into  Court ;  and  a  Motion  to 
that  effect,  was  now  made,  by 

Mn  Knight  and  Mr.  Jas.  Russell,  for  the  Plaintiff; 

JElisha  Biscoe,  the  Son,  was,  under  the  Will  of  hia 
Father,  seised,  of  the  devised  Estates,  for  his  life,  and 
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WORTHAM 

V. 

Mackinnov. 


entitled  to  the  Reversion  in  Fee^  subject  to  the  ocmtin^ 
gency  of  his  having  Issue,  and  to  the  Estates  Tail  vested 
in  the  Testator's  Daughters,  and  the  subsequent  Re* 
mainders.  By  the  Recoveries  suffered  by  the  Daugh- 
ters and  their  Husbands,  in  1789  and  1793,  the  Estates 
Tail,  and  all  the  subsequent  Remainders,  were  destroyed, 
and  £Ilisha  Biscay,  the  Son,  became  seised  in  Fce,sulgeet 
to  the  contingency  of  his  having  Issue.  It  is  said  that 
the  words  **  existing,  undetermined  or  capable  of  taking 
effect,"  which  occur  in  that  part  of  the  Act  of  Parlia- 
ment which  directs  the  Uses  to  which  the  Estates  to  be 
purchased  are  to  be  conveyed,  must  be  construed  so  as 
to  exclude  those  Uses  only  which  should  have  naturalfy 
expired  or  become  incapable  of  taking  effect,  and  that 
the  Estates  Tail  given  to  the  Daughters,  not  having  so 
expired  or  become  incapable  of  takiiig  effect,  the  direc- 
tion in  question  had  the  effect  of  restoring  those  Estates 
Tail.  But,  having  r^^ard  to  the  recitals  of  the  Act, 
it  clearly  appears  that  those  words  of  direction  did  not 
include  the  Estates  Tail  which  the  Daughters  had,  and 
which  were  barred  by  the  Recoveries.  Consequ^itly, 
the  Titccfmbe  Estate  havii^  been  conveyed,  to  Warthamp 
in  the  words  of  direction  used  in  the  Act,  and  EUsha 
Biscoe  being  dead  without  Issue,  the  objection  to  the 
Title  is  unfounded. 


Mr.  Pq[n/8  and  Mr.  Barber  for  the  Defendant : 

The  Words  of  the  Act  of  Parliament,  which  direct 
the  Uses  to  which  the  purchased  Estates  are  to  be  con^ 
veyed,  have  clothed  the  new  Estates  with  the  Uses  of 
the  Will.  Those  words  must  be  taken  in  their  usual, 
technical  sense.  They  contain  no  reference,  to  the 
Recoveries,  or  to  any  change  of  Interest  that  might  take 
place,  except  by  the  natural  expiration  or  failure  of 
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the  Estates  created  by  the  Will.  They  are  the  strongs 
est  and  most  appropriate  words  that  could  have  been 
used  by  a  Person  who  wished  to  revive  the  Uses  of 
the  Will.  If  there  had  been  any  restrictive  words, 
such  as, ''  save  and  except  so  far  as  such  Uses,  Trusts, 
Sic.  are  defeated  or  destroyed  by  the  said  Recoveries/' 
all  doubt  would  have  been  removed ;  but  no  such  words 
are  used  in  this  Act  of  Parliament  or  in  the  Conveyance 
to  WoTtham.  We  contend,  therefore,  that  the  Estates 
Tail  given,  by  the  Will,  to  the  Daughters,  are  restored, 
and  consequently  that  the  l^tle  is  bad.  It  is,  however, 
sufficient  for  the  Purchaser  to  show  that  the  QuestiM 
is  a  very  doubtful  one. 

The  Vicb-Chancellob  : 

As  the  Parties  wish  to  take  my  Opinion  upon  this 
Case,  I  will  certainly  give  it. 


183K 


WORTHAM 

Mackinhoit. 


The  Act  recites  the  Recoveries  to  have  been  suffered, 
and  that  the  several  I«imitations  created  by  the  Will, 
and  expectant  on  fhilure  of  Issue  of  the  Daughters,  had 
been  barred  and  destroyed,  by  the  Recoveries  which 
Timotky  Hare  EarU  and  Aim  his  Wife,  and  Edmtmd 
Rolf  By  the  Younger,  and  Catheruui  Franca^  his  Wife, 
had  suffered,  and  that  Elisha  Biscoe,  the  Son,  was  then 
seised,  of*  the  Remainder  or  Reversion  of  the  Estates, 
in  Fee  Simple,  expectant  on  the  failure  of  Issue  of  his 
body.  The  Act  next  recites  that  it  would  be  greatly 
for  the  benefit  of  JElisha  Biscoe,  the  Son,  and  his  Issue, 
&c.|  but  it  takes  no  notice  of  any  future  taker.  The 
Act  then  proceeds,  upon  the  application  of  Elisha 
Biscoe  the  Son,  to  vest  the  Estates  in  the  Trustees,  for 
the  purpose  of  completing  the  Contract  with  Sir  Joseph 
Banks f  and  of  selling  or  exchanging  the  remainder  of 
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1831. 

WORTHAM 
V. 

Hackinnoit. 


the  Estates,  and  then  it  directs  that  the  Surplus  of  the 
Proceeds  of  the  Sales  to  be  made  under  the  Act,  shall 
be  invested  in  the  purchase  of  Lands  to  be  settled  to 
such  of  the  Uses  limited  and  declared  by  the  Will  of 
JElisha  Biscoe,  the  Father,  of  and  concerning  the  Mes- 
suageSy  Sec.  thereby  devised  and  by  the  Act  authorised 
to  be  sold,  *'  as  are  now,  or  at  the  time  of  making  such 
Sale  or  Sales,  shall  be  existing,  undetermined  or  capa- 
ble of  taking  effect.^'  Now,  without  going  forther,  it  is 
quite  clear  that  the  Act  never  could  have  intended  that 
the  Estates  Tail  in  the  Daughters,  which  had  been 
barred  by  the  Recoveries,  should  be  revived,  as  to  the 
newly  purchased  Lands. 


But,  in  addition  of  those  parts  of  the  Act  which  I 
have  already  stated,  it  is  further  manifest  that  such 
was  not  the  intention  of  the  Legislature,  from  the  Clause 
which  provides  that,  until  the  Sales  should  be  made, 
the  Trustees  should  permit  the  Hereditaments,  or  so 
much  of  them  as  had  not  been  sold  or  exchanged,  to  be 
held  and  enjoyed,  and  the  Rents  and  Profits  thereof  to 
be  received  and  taken,  by  and  for  the  benefit  of  the 
Person  or  Persons  who  would  have  been  entitled  to, 
and  ought  to  have  and  receive  the  same  in  case 
the  Act  had  not  been  made.  That  Clause,  therefore, 
would  continue,  only  to  Elisha  Bisooe,  the  Sdn,  and  his 
Issue,  if  he  had  any,  and  his  Heirs  and  Assigns,  the 
right  to  receive  the  Rents  and  Profits  of  the  Estates  not 
sold.  One  cannot  but  suppose  that  it  was  intended 
that  the  right  to  receive  the  Rents  and  Profits  of  the 
Lands  remaining  unsold,  should  be  precisely  commen- 
surate, and  be  exactly  corresponding  with  the  right  to 
take  the  Rents  of  the  new  Estates.  The  Act  then 
points  out  the  Parties  who  were  to  take  the  Rents  and 
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Profits  of  the  Lands  which  were  to  be  purchased  with 
the  Proceeds  of  the  Estates  that  were  to  be  sold.  The 
Saving  Clause  is  in  the  following  words,  &c.  8cc.  tec. 
It  is  quite  clear  therefore  that  the  Saving  Clause  points 
out  only  such  Rights  as  the  Daughters  had  in  the  Sums 
provided  for  them  by  the  Testator's  Will,  and  such 
Rights  as  the  Son  and  his  Issue  inheritable  under  the 
Will  might  have.  There  can  be  no  doubt,  therefore, 
that  the  Estates  vested  in  the  Parties  who  suffered  the 
Recoveries,  were  intended  to  be  absolutely  barred. 


1831. 

^ V ' 

WORTHAM 
MACKINNON. 


Then  supposing  that  to  be  the  meaning  of  the  Act, 
about  which  I  think  there  cannot  be  any  reasonable 
doubt,  the  question  is,  whether  the  words  of  the  Act 
have  carried  that  intention  into  effect.  More  appropri- 
ate words  might,  I  think,  have  been  used  for  the  pur- 
pose of  expressing  the  intention  of  the  Parties.  The 
words  are :  "  To  such  of  the  Uses  declared  by  the  Will, 
as  now  are,  or,  at  the  time  of  making  such  Sale  or  Sales^ 
may  be  existing  undetermined  or  capable  of  taking 
effect.''  And  then  it  is  said  that,  by  those  words,  the 
Estates  Tail  which  had  been  destroyed  by  the  Reco- 
veries, were  revived.  But,  if  the  Daughters  had  actually 
destroyed  their  Estates  Tail,  the  Use,  which  was  com- 
mensurate with  those  Estates  Tail,  did  not  exist.  The 
words  '^shall  be  existing,  undetermined  or  capable  of 
taking  effect,"  do  not  point,  merely,  to  changes  by  death 
or  failure  of  Issue,  but  include  such  changes  as  might 
be  produced  by  those  events  and  by  the  acts  of  the 
Parties.  And  it  would  be  strange  to  put  such  a  construc- 
tion on  the  general  words,  ''  as  shall  be  existing,"  Sec., 
as  to  exclude  the  acts  of  the  Parties,  which  very  acts 
are  noticed  upon  the  face  of  the  Act  of  Parliament. 
Although  a  more  happy  choice  of  expressions  might 
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1831.  have  been  made,  yet  the  wordB  that  are  used  are,  in 

my  opinion,  quite  sufficient  to  exclude  the  Dau^ters 
from  any  Estate  Tail  in  the  Lands  to  be  purchased. 


WOBTHAM 

Mackinwow. 


I  have  further  to  observe  that  it  appears  to  me  that, 
under  the  Will  of  the  Testator,  the  Daughters  never 
took  any  Estate  Tail ;  for  the  Estates  are  given  over  on 
if.SiTH* the  general  failure  of  Issue  of  the  Grandsons;  the 
Will,  however,  contains  no  limitation  which  includes 
their  Issue  Female. 

His  Honor  made  an  Order  in  the  Terms  of  the  Notice 
of  Motion,  witl^  liberty  to  the  Purchaser  to  have  a  Case 
stated  for  the  opinion  of  a  Court  of  Law*. 


*  The  Purchaser  did  not  take  a  Case  for  the  Opinion  of  a 
Court  of  Lawy  but  moved,  before  the  Lord  Chancellor,  that 
the  Vice-Chancellor's  Order  might  be  discharged,  and  that 
an  Order  might  be  made  pursuant  to  the  origbal  Notice  of 
Motion. 

On  the  9oth  December  1831,  his  Lordship,  after  express^ 
ing  consideiable  doubt  upon  the  principal*  question,  directed 
a  Case  to  be  stated  for  the  Opinion  of  the  Judges  of  the  Court 
of  Common  Pleas.  The  Case  was  argued  on  the  ad  May 
1833 ;  and  the  Judges  certified  that  they  were  of  opinion  tha^ 
Wortham  and  Bramall  took  an  Estate  in  Fee,  in  the  Landi 
and  Heieditaments  conveyed  by  the  Indentures  of  March 
1817.    Set  8  Bing.  564. 
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TURNER  V.  TURNER.  1831 : 

36th  Julj. 

In  this  Case  there  was  one  Defendant  only ;  and  he        Practitt. 
having    absconded,    proceedings    were    taken,   under       ^  tonjesio. 
11  Geo.  4,  and  1  Will.  4,  c.  36,  s.  3,  for  taking  the  Where  a  De- 
Bill  pro  (xmfesso  against  him ;  and  the  Bill  was  after-  fendant,  who  is 
wards  ordered  to  be  taken  jpro  oonftsso,  on  Motion.  fendant  ab- 

sconds* the  Bill 
On  a  subsequent  day,  Mr.  Sharpe,  the  Plaintiff's  ««^«<>^  .^  taken 
Counsel,  stated    that    some    doubt    was    entertained  against  him 
whether,  when  a  Defendant,  who  is  the  only  Defendant,  under  11  Geo- 
has  absconded  and  is  not  brought  up  m  Custody,  the  ^  ^6  onMotmn, 
Cause  ought  not  to  be  set  down  for  hearing  for  the  but  the  Cause 
purpose  of  having  the  Bill  taken  pro  confisso.  down  for  hear- 


.  The  Vtce^ChanceUoTf  after  consulting  with  the  Regis- 
trar, said  that,  in  Cases  like  the  present,  the  Order 
for  taking  a  Bill  pro  confesso^  could  not  be  obtained 
upon  Motion,  but  that  the  Bill  ought  to  be  set  down 
for  hearing,  and  the  Order  be  then  made  *. 


mg. 


*  See  next  Caaet 
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1833: 

37th  March.  BAKER  v.  KEEN. 

^ ^ * 

Pradice..  1  HIS  was  a  Foreclosure  Suit.    The  Defendant,  who 

Pro  Confesso.  ^^^  ^^^  ^^^y  "Defendant, .  had  absconded  and  gone 

Course  of  Pro-  beyond  the  Seas.    The  course  of  proceeding  for  taking 

ceeding  to  take  the  Bill  pro  confesso  against  him,  under  11  Geo.  4,  and 

fesso  uSder  n'  ^  ^^^-  ^'  ^'  ^^  ^^  ^  foUows : 
Geo.  4  &  1  Will. 

A  Q  oQ  against       

a  soie  D^end.  ^^^  Bill  was  filed  on  the  29th  October  1832.     On 

ant,  who  has       the  24th  January  1883,  Mr.  Simons,  for  the  Plaintiff, 
^'•*^f/-  obtained    an  Order,  on  Motion    supported   by  Affi- 

sf^  y/U-pf  ^^y/i ,     davit  that  the  Defendant  had  absconded  and   gone 

beyond  the  Seas,  that  the  Defendant  should  appear 
to  the  Bill,  on  or  before  the  1st  of  March  then  next. 
On  the  7th  pf  March  1833,  it  appearing,  by  pro- 
duction of  the  London  Gazette,  that  a  copy  of  the 
Order  for  the  Defendant  to  appear,  had  been  in- 
serted therein,  and,  by  Affidavit,  that  the  Order  had 
been  published  in  the  Defendant's  Parish-church,  and 
that  a  copy  of  it  had  been  posted  at  the  Royal 
Exchange,  according  to  the  directions  of  the  Act^  tnl 
that  the  Defendant  had  not  appeared,  an  Order  was 
made,  on  Motion,  that  the  Plaintiff *s  Clerk  in  Court 
should  attend,  at  the  hearing  of  the  Cause,  with  the 
Record  of  the  Bill,  in  order  to  have  the  same  taken 
pro  confesso  against  the  Defendant.  The  Cause 
having  been  set  down  for  hearing,  it  was  ordered,  on  the 
23d  March  1833,  on  Motion,  to  be  placed  at  the  head 
of  the  Paper  of  Causes  for  the  27th  of  that  month,  and 
that  the  Plaintiff's  Clerk  in  Court  should  then  attend 
with  the  Record.  Accordingly,  on  that  day,  the  Clerk  in 
Court  attended^  and  a  Decree  pro  confesso  was  taken. 


CASES  IN  CHANCERY..  499 


1831 : 

STEPHENS  V.  JAMES.  .  "^  ^"^y- 


i5  Y  the  Settlement  on  the  Marriage  of  John  Stephens     ^\traint  on 
with  Elizabeth  Mary  Green,  dated  the  14th  of  June      ^^^^|J^- 
1817,  Joseph  Green  deceased  and  the  Vldixx&S  Elizabeth  By  a  Marriage 

Mary  Green,  his  Wife,  the  Lady's  Father  and  Mother,  Settlement,  an 
1      _,  ^     1     ,.-     i.™.     ,     ,  ,*^       ^  Annuity  for  the 

granted,  to  Trustees,  for  the  life  01  Elizabeth  Mary  Green^  life  of  die  Wife's 

the  Mother,  an  Annuity  of  300  /.  to  be  issumg  out  of  the  Mother,  was  as- 
Dividends  of  a  Sum  of  Bank  Annuities  (to  which  Eliza-  J^   ^^^  the"** 
heth  Mary  Green,  the  Mother,  was,  solely,  entitled  for  Wife  for  life, 
life),  for  the  separate  use  oi  Elizabeth  Mary  Green,  the  [^"^"^^  j^- 
Daughter,  for  her  life,  but  so  that  she  should  not  antici-  nfe,  remaiDder 
pate,  charge  or  assign  the  same,  and,  after  her  decease,  for  the  Issue  of 
in  Trust  for  John  Stephens,  for  his  life,  yet  so  that  he  Pro^dS^V.if 
should  not  anticipate,  charge  or  assign  the  same ;  and,  the  Husband 
after  the  decease  of  the  survivor  of  them,  in  Trust  for  ^^^^  ^^^ 
the    Issue  of   the    marriage,    as  therein  mentioned:  Wife  or  of  her 
Provided  that,  in  case  the  said  John  Stephens  should.  Mother,  become 
during  the  life-time  of  the  said  Elizabeth  Mary  Green,  pQ^^^  with°o*' 
the  Mother,  and  of  the  said  Elizabeth  Mary  Green,  his  assign  his  Ef- 
intended    Wife,    commit    any  act  of  Bankruptcy  on  (^^     i^f. 
which   a  Commission    of  Bankruptcy    should    issue.  Creditors,' or 
and  he  be  duly  declared  a  Bankrupt,  or  should  make  should  do  anj 
a  composition  with  his  Creditors,  for  the  payment  of  his  ^^  cWee^lT^^ 
Debts,  although  a  Commission  of  Bankruptcy  should  Annuity,  his 

Interest  should 
be  for  the  benefit  of  the  Issue.  The  Husband,  after  his  Wife's  death, 
sold  an  Annuity  to  one  of  the  Trustees  of  the  Settlement,  and  signed 
an  unstamped  Agreement  to  deposit  the  Settlement  with  him,  and 
authorising  him  to  retain  the  Annuity  so  sold,  out  of  the  settled 
Annuity :  held  that  the  Husband  had  forfeited  his  Interest  in  the 
settled  Annuity,    -.f  ^-^*.  ^^f.^  /^^A^/^  ^^,  ^/^. 

^2  ///^.^/^..•/^^^.^J^,-^^^/?. 
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not  issue  against  him,  or  should  make  any  assignment 
of  his  effects  for  the  benefit  of  his  Creditors,  or  should 
take  the  benefit  of  any  Act  made  or  to  be  made  for  the 
relief  of  Insolrent  Debtors,  or  should  do  any  act  with 
a  view  to  assign,  charge^  incumber  or  anticipate  all  or  any 
part  of  the  growing  or  accruing  Payments  of  the  said 
Annuity,  then,  and  in  any  such  case,  the  Life  Interest  or 
Right  of  the  said  John  Stephens,  in  or  to  the  said 
Annuity,  should,  for  the  benefit  of  the  Issue  of  the 
eaid  intended  marriage,  cease  and  be  T<»d,  to  all  intents 
and  purposes,  in  the  same  manner  as  if  the  said  John 
Stephens  were  dead. 


Joseph  Green  died  in  1819;  and,  on  the  17th  of 
March,  1821,  Mrs.  Stephens  died,  leaving  the  InfimI 
Plaintiff  the  only  Issue  of  the  marriage.  One  of  the 
Trustees  of  the  Settlement  nerer  acted,  and  the  other 
wishing  to  be  discharged,  the  Defendant  Thomas  JoneSf 
was  appcnnted  a  Trustee  of  the  Settlement,  in  his 
place,  and  by  an  Indenture  dated  the  16th  of  January 
1826,  the  Annuity  of  800  Z.  was  assigned  to  him,  by 
the  retiring  Tnistee,  by  the  direction  of  Stephens  (who 
was  a  Party  to  the  Deed)  upon  the  subsisting  Trusts  of 
the  Settlement. 


In  January  1826  Mr.  Stephens  agreed  to  grant  an 
Annuity  of  100  Z.  to  the  Defendant  Jones 'y  and  the 
following  Memorandum,  dated  the  16th  of  January 
1826,  was  written  on  unstamped  Paper  and  signed  by 
Stephens:  ''Whereas  the  said  John  Stephens  hath 
agreed  for  the  Sale  of  an  Aimuity  of  100  Z.,  for  the  Life 
of  him  the  said  John  Stephens,  to  the  said  Thomas 
Jones,   his    Executors,   Adminil^trators    and    Assigns, 


Strphkns 
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payable  quarterly,  commencing  from  the  24th  day  of         1831. 

January  instant,  for  the  Sum  of  600/.,  on  account  of 

which   500/.,  the  said    Ilkamas  Jones  hath,  this  day, 

advanced  to  the  said  John  Stephens,  the  Sum  of  100  L         James 

on  his  Promissory  Note :  the  said  J.  Stephens  engages 

that  his  Brother,  Evan  Stephens,  and  his  Brother-in- 

Law,  J.  H.  Brown,  shall  join  him  in  a  proper  Bond  to 

secure  the  said  Annuity,  and  that  the  said  J.  Stephens 

will  also  execute  a  proper  Warrant  of  Attorney  to 

secure  the  regular  payment  of  the  said  Annuity.    The 

said  John  Stephens  will  procure  proper  Certificates  of 

his  age,  and  also  of  the  age  of  his  late  Wife's  Mother, 

Elizabeth  Green,  Widow,  and  also  deposit,  his  Marriage 

Settlement  with  his  said  late  Wife,    with    the    said 

TTiomcLS  Jones :  and  he  agrees  that  it  shall  be  lawful, 

for  the  said  Thomas  Jones,  after  he  shall,  from  time  to 

time,  have  received*  the  Annuity  of  300  /.,  as  the  new 

Trustee,  to  pay  himself  or  retain  such  Sum  or  Sums  as 

may  be  due  to  the  said  Thomas  Jones,  at  such  times, 

from  the  said  John  Stephens,  and  that  Receipts  from 

the  said  Thonuxs  Jones  for  the  Annuity  now  agreed 

upon,  shall  be  received,  as  Cash,  by  the  said  John 

Stephens,  in  part  of  the  Annuity  of  300/.  secured  to  him 

by  his  Marriage  Settlement,  and  give  proper  Discharges 

or  Receipts  accordingly." 

A  Bond  and  Warrant  of  Attorney  dated  the  6th  of 
February  1826,  were  duly  executed  pursuant  to  the 
Agreement. 

The  Bill  alleged  that  Jones  claimed  some  interest  in 
the  Annuity  of  300  /.,  by  virtue  of  the  Assignment  of 
the  16th  of  January  1826,  and  that  he  pretended  that 
though  that  Assignment  purported  to  be  an  absolute 
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1831.  Assignment,  by  way  of  Trust,  it  was,  in  fact,  intended 

to  be,  and  was  accordingly  made  and  executed  to 
him,   by  or  through   the    procurement   of  Stephens^ 

James  ^^  ^*^y  ^^  Security  for  the  Payment,  to  Jones,  of 
some  Annuity  agreed  to  be  granted,  to  him,  by 
Stephens.  The  Bill  charged  that,  if  the  Assignment  was 
made,  or  intended  to  be  made,  to  Jones,  by  way  of 
such  Security,  it  must  be  considered  fraudulent  and 
collusive  on  the  part  of  Jones  and  Stephens,^  and  to 
have  been  made  with  a  view  to  prevent  a  forfeiture  of 
Stephens^s  interest  under  the  Proviso  in  the  Marri^ 
Settlement ;  and  that  the  execution  of  the  Assignment, 
with  such  view  and  intention,  and  under  such  circum- 
stances as  aforesaid,  must  be  considered  as  having,  of 
itself,  caused  such  forfeiture,  the  benefit  whereof  the 
infant  Plaintiff  claimed. 

Jones,  in  his  first  Answer,  did  not  allude  to  the 
Memorandum  of  Agreement,  but  admitted  that  he 
intended  to  retain  the  arrears  of  his  Annuity  of  100/., 
out  of  the  Annuity  of  300  /.,  and  he  denied  that  he 
claimed  any  other  beneficial  Interest,  under  the  Assign- 
ment of  January  1B26:  he,  however,  insisted  that, 
even  if  the  Assignment  had  been  executed  for  the  pur- 
pose of  securing  his  Annuity  of  100  /.,  (which  he  denied 
to  be  the  fact,)  yet  the  same  ought  not  to  be  considered 
as  fraudulent,  collusive  or  void,  as  against  the  infant 
Plaintiff,  or  as  being,  in  itself,  a  forfeiture  of  Stephens's 
Life  Interest  in  the  Annuity  of  300  /.,  inasmuch  cts  the 
Assignment  was  executed  after  the  death  of  Mrs. 
Stephens.  Jones,  in  his  further  Answer,  set  forth  the 
Memorandum  of  Agreement,  and  added  that  the  only 
Interest  which  he  claimed  in  the  Premises,  was  a  right 
to  retain  the  Arrears  of  his  Annuity  of  100  /.,  out  of  the 
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Arrears  of  the  Annuity  of  300  /.,  and  which  Interest  arose  1831. 

under  the  Memorandum  of  Agreement*  *        ^        ' 

ST£PHBN8 

Sir  JE.  Sugden  and  Mr.  Merivale,  for  the  Plain-         ^  *^' 
tiffs: 

The  point  raised  by  the  Defendant  Jems  in  his 
Answer,  is  that,  as  the  acts  relied  upon  by  the  Plaintiffs, 
were  done  subsequent  to  the  death  of  Mrs.  Stephens^ 
they  do  not  come  within  the  Proviso  in  the  Settlement. 
But  it  is  clear  that  the  words :  ''  or  should  do  any  act 
with  a  view,  &c."  are  general,  and  are  not  qualified  or 
restricted  by  the  preceding  words :  ''  during  the  life- 
time of  Elizabeth  Mary  Green  the  Mother,  and  Eliza- 
heth  Mary  Green  the  Daughter.''  There  can  be  no  doubt 
that  the  Parties  to  the  Settlement  intended  to  make  the 
Proviso  commensurate  with  the  Father's  Interest.  It 
was  more  important  that  the  Interest  of  the  Issue  of  the 
Marriage  should  commence,  if  the  acts  mentioned  in  the 
Proviso  were  done  after  the  death  of  the  Wife,  than  if 
they  were  done  before  that  event.  The  Infant  is  con- 
tending with  his  own  Trustee,  and  not  with  a  Person 
claiming  adversely.  The  Proviso  is  not  a  condition, 
but  it  is  merely  a  Limitation  to  the  Husband  so  long 
as  he  shall  not  do  the  specified  acts.  So  if  a  Husband 
devises  an  Estate  to  his  Wife,  during  her  widowhood, 
and  after  her  death,  then  over,  the  Gift  over  is  merely 
a  Limitation  to  take  effect  whenever  the  Widow's  Inte- 
rest ceases. 

Mr.  Knight  and  Mr.  J.  Wilson,  for  the  Defendant 
Janes,  said  that  it  must  be  remembered  that  the  Pro- 
viso in  question  occurred  in  a  Deed,  and  not  in  a  Will, 
and  that  it  must  receive  a  construction  accordingly  : 
that  the  life  of  the  Grandmother,  as  well  as  the  life  of  the 
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1831.  Mother  of  the  infant  PlaintifTy  was  introduced  into  the 

*        "*       ^      Proviso :  that  it  was  intended  to  work  a  Forfeiture,  and 

Stiphens      ^^^  ^  create  a  Limitation  merely,  and  must  be  con- 

.     '  strued  strictly :  that  it  had  been  decided,  in  several  Cases, 

James*  ▼>      • 

that  a  Proviso  restraming  an  attempt  to  ahenate,  was 

void.     Pierce  v.  Win  (a),  Foy  v.  Hynde  (6),  Wilkawm 

V.  WiOdnson  {€)• 

[The  Vice-ChanceUar : — ^The  only  question  is  as  to 
the  act  done.  I  have  no  difficulty  on  the  words  of  the 
Proviso.] 

Sir  jE.  Sugden : — ^The  Husband's  Interest  in  the  An« 
nuity  of  300  /.  was  only  an  equitable  Interest  The  Me- 
morandum of  Agreement,  though  it  vras  not  stamped, 
was  an  act  done  with  a  view  to  chaise  the  Annuity: 
it  was  a  positive  appropriation  of  the  Fund. 

The  Vtce-ChanceUoT  said  that  the  time  limited  by 
the  Proviso  with  respect  to  the  first  set  of  acts,  was 
not  connected  with  the  second  set  of  acts;  as  to  which 
no  time  was  limited :  that  he  was  of  opinion  Aat  the 
Agreement  which  Mr.  Stephens  had  signed,  was  an  Act 
done  by  him  with  a  view  to  charge  or  encumber  the 
Annuity  of  300  Z.,  and,  consequently,  that  his  Interest 
had  ceased,  and  the  infiwt  Plaintiff  had  become  entitled 
to  the  Annuity*. 

(a)  I  Vent.  32 1 .    (6)  Cro.  Jac.  696.    (c)  3  Swanst.  515. 
*  The  Arguments  and  Judgment  are  given  ex  relatione. 
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LYDEr.  MYNN.  1831 : 

•  liUi  July. 
J3y  the  Settlement  on  the  Marriage  of  the  Defendant, 
John  Mynny  with  Catharine  Robinson,  dated  in  July        AmuUy. 
1823^  power  was  reserved  to  the  Lady,  in  the  event  — 

jof  her  surviving  the  J)efendant^   to    dispose   of  her^-^8^[*^®^^^ 
Property  comprised  in  the  Settlement,  for  the  benefit  and  covenanted 
of  such  Person  or  Persons,  and  in  such  manner  as  she  ^  charge,  any 
should  appoint.     By  an  Indenture,  dated  the  31st  of  he  might  be- 
of  December  1824,  the  Defendant,  in  consideration  of  co™c  pos- 
1,110  i,  granted,  to  the  Plaintiff,  an  Annuity  of  160 1,  wtf^  death**" 
for  his  life,  payable  quarterly,  the  first  payment  to  be  either  under  her 
made  on  the  31st  of  March  then  next ;  and  J.  L.  West,  ^,'^^  ^^-^^X!' 
a  Surety,  covenanted,  vrith  the  Plaintiff,  for  the  due  Payment  of  the 
payment  of  the  Annuity;  and  the  Defendant  covenanted.  Annuity, 
with  the  Plaintiff,  that,  in  case  of  the  decease  of  his  Bankro^^and 
Wife  in  his  lifetime,  he  would,  within  three  calendar  afterwards  ob- 

months  after  her  decease,  charge  and  encumber  all  ^"^^hisCer- 

®  tincate.  and 

such  Property  as  he  might  become  possessed  of  in  then  his  Wife 

the  event   of  her  decease  as  aforesaid,  either  under  *^  having, 
her  last  Will  and  Testament,  or  otherwise,  as  and  for  in  her  Set- 
a  further  and  better  Security  for  the  payment  of  the  tlement,  be- 

Annuity.  Z^f.^y'^r 

700  /.  A.  was 

The  Annuity  vras  in  Arrear  firom  the  31st  January  1826.  ^^^^^^  ^  «*e- 
•^  ''  cute  a  proper 

Deed  to  charge 
Mrs.  Mynnj  by  her  Will  made  in  pursuance  of  the  *he  Annuity  of 

Power  reserved  in  the  Settlement,  and  dated  the  26th  ^^t  Jfthe^- 
of  November  1826,  gave  her  Property  to  Trustees,  in  nuity  granted 
Trust  to  purchase,  thereout,  an  Annuity  of  700 /.,  and  ^r^g   -/   ^   ^ 
to  pay  the  same  to  the  Defendant  for  his  life,  half-  ^%n^^^ 
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yearly,  on  the  6th  of  January  and  5th  of  July,  the  first 
payment  to  be  made  on  such  of  the  said  days  as  should 
first  happen  after  her  death.     On  the  1 8th  of  December 
Mynn  ^^^^  ^  Commission  of  Bankrupt  issued  against  the 

Defendant,  under  which  he  was  found  a  Bankrupt. 
The  Defendant's  Certificate  under  the  Commission  was 
allowed  by  the  Lord  Chancellory  on  the  19th  of  March 
1827.  In  the  same  year  West  became  Bankrupt,  but 
never  obtained  his  Certificate.  On  the  11th  of  June 
1827  Mrs.  Mynn  died ;  and,  on  the  7th  of  July  1829, 
her  Executors  proved  her  Will,  and  they  afterwards 
purchased  an  Annuity  of  700  L,  for  the  Defendant  as 
directed  by  the  Will.  The  Plaintiff*  never  made  any 
proof  in  respect  of  his  Annuity,  under  either  of  the 
Commissions. 

Mynn  having  refused  to  charge  or  encumber  the  An- 
nuity of  700  /.  as  a  iurther  Security  for  the  PlaintiiTs 
Annuity,  the  Bill  was  filed  against  him  and  the  Trus^ 
tees  and  Executors  of  his  late  Wife's  Will,  praying 
that  Mynn  might  be  decreed  to  pay,  to  the  Plaintiff,  the 
Arrears  of  the  Aimuity  of  160  /.,  and  that  he  and  the 
Trustees  and  Executors  might  be  decreed  to  concur  in 
charging  the  Annuity  of  700  L  with  the  due  payment  of 
the  Annuity  of  160  2.,  for  the  time  to  come,  and  with 
all  the  Arrears  thereof. 

Mynn,  in  his  Answer,  said  that  he  was  advised  that, 
in  case  his  late  Wife  had  died  before  the  allowance  of 
his  Certificate,  the  Annuity  of  700  /•  would  have  vested 
in  his  Assignees,  for  the  general  benefit  of  his  Creditors ; 
and  that,  at  the  date  and  execution  of  the  Annuity-deed, 
and  thence  until  his  Wife's  death,  the  Annuity  of  700  L 
had  no  existence,  and  he  had  not  any  right  or  title  thereto. 
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or  interest  therein,  in  poBsession,  reyersion,  expectancy  1831. 

or  contingency :  and  he  insisted  that,  under  the  circum- 
stances before  mentioned,  the  Plaintiff's  Annuity  was 
no  longer  payable,  and  he  claimed  the  same  benefit  of        Mynn 
his  Certificate,  as  if  he  had  pleaded  it  in  bar  to  the 
reUef  prayed  by  the  Bill. 

Mr.  Pepys  and  Mr.  Parker  for  the  Plaintiff: 

The  right  of  an  Annuity  Creditor  to  avail  himself  of 
the  Securities  which  he  may  have  for  his  Annuity,  is 
not  at  all  affected  by  the  Bankrupt  Act,  6  Geo.  4, 
c.  16.  (a).  That  Statute  has  nothing  to  do  with  the 
question  raised  by  this  Record.    A  person  who  ha»  a 

(a)  The  following  Sections  of  6  Geo.  4,  c.  16,  were  referred 
to  in  the  course  of  the  Arguments : 

Sect.  54.  ''  And  be  it  Enacted,  that  any  Annuity  Creditor 
of  any  Bankrupt,  by  whatever  Assurance  the  same  be  secured, 
and  whether  there  were  or  not  any  Arrears  of  such  Annuity 
due  at  the  Bankruptcy,  shall  be  entitled  to  prove  for  the 
value  of  such  Annuity,  which  value  the  Commissioners  shall 
ascertain,  regard  being  had  to  the  original  price  given  for  the 
said  Annuity,  deducting  therefrom  such  diminution  in  the 
value  thereof,  as  shall  have  been  caused  by  the  lapse  of  time 
since  the  grant  thereof,  to  the  date  of  the  Commission. 

Sect.  55.  ''  And  be  it  Enacted,  that  it  shall  not  be  lawful 
for  any  Person  entitled  to  any  Annuity  granted  by  any  Bank- 
rupt, to  sue  any  person  who  may  be  collateral  Surety  for  the 
payment  of  such  Annuity,  until  such  Annuitant  shall  have 
proved,  under  the  Commission  against  such  Bankrupt,  for  the 
value  of  such  Annuity,  and  for  the  Payment  thereof;  and  Sk^ 

If  such  Surety  after  such  proof  pay  the  amount  proved  as 
aforesaid,  he  shall  be  thereby  discharged  from  all  Claims  in 
respect  of  such  Annuity ;  and  if  such  Surety  shall  not  (before 
any  Payment  of  the  said  Annuity  subsequent  to  the  Bank- 
ruptcy shall  have  become  due),  pay  the  Sum  so  proved  as 
aforesaid,  he  may  be  sued  for  the  accruing  Payments  of 
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1831.  good  Security  upon  Property  not  in  possession,  is  not 

'  '      bound  to  give  up  that  Security,  and  to  prove  his  Debt 

^^*  under  the  Commission,  by  which  he  may  get  nothing. 

The  64th  and  121st  Sections  of  the  Bankrupt  Act,  have 
reference  to  the  personal  liability  only  of  the  Bankrupt 
A  Mortgagee  who  proves  his  Debt,  is  not  deprived  of 
the  benefit  of  his  Security;  although  the  Bankrupt's 
personal  liability  is  gone.  The  Act  deals  with,  and 
discharges  the  Bankrupt  fit>m  personal  liability  alone. 
If  an  Annuity  Creditor  chooses  to  look  merely  to  the 

Sic.  such  Annuity,  until  such  Annuitant  shall  have  paid  or  satis- 

fied the  Amount  so  proved,  with  Interest  thereon  at  the  late 
of  Four  per  Cent,  per  Annum,  fix)m  the  time  of  notice  of  such 
Proof,  and  of  the  Amount  thereof  being  given  to  such  Surety ; 
and  after  such  Payment  or  Satisfiiction,  such  Surety  shall 
stand  in  the  place  of  such  Annuitant  in  respect  of  such  Pkx>of 
as  aforesaid,  to  the  Amount  so  paid  or  satisfied  as  aforesaid, 
by  such  Surety ;  and  the  Certificate  of  the  Bankrupt  shall  be 
a  discharge  to  him  from  all  Claims  of  such  Annuitant,  or  of 
such  Surety  in  respect  of  such  Annuity ;  provided  that  such 
Surety  shall  be  entitled  to  Credit  in  Account  with  such 
Annuitant,  for  any  Dividends  received  by  such  Annuitant, 
under  the  Commission  before  such  Surety  shall  have  fiilly 
paid  or  satisfied  the  Amount  so  proved  as  aforesaid. 

Sect.  121.  <*  And  be  it  Enacted,  that  every  Bankrupt 
who  shall  have  duly  surrendered,  and  in  all  things  confonned 
himself  to  the  Laws  in  force  concerning  Bankrupts,  at  the  time 
of  issuing  the  Conunission  against  him,  shall  be  discharged 
firom  all  Debts  due  by  him  when  he  became  Bankrupt,  and 
from  all  Claims  and  Demands  hereby  made  proveable  under 
the  Commission,  in  case  he  sliall  obtain  a  Certificate  of  such 
conformity,  so  signed  and  allowed,  and  subject  to  such  Pro- 
visions as  hereinafter  directed ;  but  no  such  Certificate  shall 
release  or  discharge  any  Person  who  was  Partner  with  such 
Bankrupt  at  the  time  of  his  Bankruptcy,  or  who  was  then 
jointly  bound,  or  had  made  any  joint  Contract  with  such 
Bankrupt." 


CASE8   IN   CHANCERY.  600 

Property  that  is  charged  with  his  Debt,  he  is  at  liberty  1831. 

to  do  so ;  the  liability  of  the  Property  remains,  although  ' 

the  personal  oblation  is  gone.   Taylor  v.  Young  (b),  I^ydb 


Mr.  Knight,  Mr.  PhUltmore,  and  Mr.  Waikefidd,  for 
the  Defendant,  said  that  the  Bankrupt  Act  placed  an 
Annuity  on  the  same  footing  as  a  Debt,  and,  conse- 
quently, that,  in  this  case,  when  Mynn  obtained  his 
Certificate,  the  Annuity  ceased:  that  the  object  of 
this  Suit  was  to  revive  the  Annuity,  and  to  make  it  a 
chaige  upon  Property  that  did  not  come  into  possession 
until  after  the  Annuity  had  been  released* 

The  Vice-Chancellor  : — 

The  Act  of  the  6  Geo.  4,  c.  16,  dischai^  the  Bank- 
rupt; but  does  not  discharge  the  Property  which  he 
has  made  liable  to  the  Demand.  The  Property  which 
he  has  charged  specifically,  remains  liable,  although  he 
is  dischaiged  from  his  personal  obligation.  Decree 
according  to  the  Prayer  of  the  Bill. 

(6)  3  Bam.  &  Aid.  521. 


v. 
Mynn. 
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,*«3i :  ^  .   TOOTAL  v.  SPICER. 

3d  &  13th 

July. 


1  HIS  was  a  Suit,  by  Creditors,  for  payment  of  their 
Practice.        Debts  out  of  the  Real  and  Personal  Estate  of  thrir 

'  deceased  Debtor. 

In  a  Credi- 
Plafntiffs  we^         '^^  Debtor's  Property  proved  to  be  insufficient  for 
entitled  to  their  payment  of  his  Debts  :  and  the  question  w^whether. 
Costs,  as  be-       fcy  the  practice  of  the  Court,  the  Plaintiffs  were  en- 

and  Client,  ur/U^^^^^^  ^  *^®^'  Costs,  as  between  Solicitor  and  Client, 

ihet^  the  fund  or  as  between  Party  and  Party  only.    The  Fice-CAan- 

18  insuffident  to  ^^^  ^^  g^^  thought  that  the  Plaintiffs  were  entitled 
pay  the  Debts.  ^ 

A       /y     >e»   to  their  Costs  as  between  Party  and  Party  only. 

13th  July.  But  his  Honor,  having  directed   the   Registrar  to 

inquire  into  the  point,  on  this  day  decided  that  the 
Plaintiffs  were  entitled  to  their  Costs  as  between 
Solicitor  and  Client. 


Mr.  Treslove  and  Mr.  Barber  for  the  Plaintiffs. 


Mr.  Wakefield  for  the  Defendants. 
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BROAD  V.  WICKHAM.  1831 : 

13th  July. 

IN  this  Case  a  Person  had  taken  forcible  possession  of  . 

the  Estates  in  the  Cause,  over  which  a  Receiver  had  

been  appointed  by  the  Court,  and  Mr.  Spurrier   had      Where  a  Per- 

obtained  an  Order  for  his  commitment,  on  affidavit  of  ^/\  ^®^  ^^'T 

•^  .  '  cible  possession 

service  of  the  Notice  of  Motion,  the  Party  not  appearing,  of  Estates  over 

which  a  Re- 
But  flie  Registrar,  on  the  authority  of  Van  v.  Price^  reiver  h^  been 
(a),   and  Williams  v.  Johns  (&),  declined  to  draw  up  Order  for  his 
the  Order,  on  the  ground  that  Mr.  Spurrier  ought  to  Commitment 
have  obtained  an  Order  JVm,  before  he  moved  to  commit  ™;fhQuf"J^  ^ 
the    Party.     Mr.    Spurrier    accordingly   renewed  his  Order J^ist  being 
Motion,  and  stated  the  grounds  on  which  the  Registrar  previously  ob- 
declined  to  draw  up  the  Order. 

The  Vice-Chancellor  ruled  that  the  Order  Nisi  need 
not  be  obtained)  and  directed  the  Order  of  Commitment 
to  be  drawn  up  (c). 

(a)  1  Dick.  91.  {b)  2  Dick.  477. 

(c)  See  Pool  v.  Sacheverell,  1  P.  W.  675 ;  and  Vansandau  v. 
Rose,  2  Jac.  &  Walk.  264. 
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1831: 

16th  July. 


BISSETT  V.  ANTROBUS. 


Executori, 

Funeral  Ex» 

penses. 


insolvent. 


At  the  death  of  the  late  Earl  of  Peterborough  in  June 
1814^  his  Personal  Estate  was  estimated^  for  Probate^at 
40,000/.^  and  his  simple  contract  Debts  were  con- 
The  Court  re-  sidered  to  be  of  trifling  amount:  ultimately,  however,  it 
fused  to  allow  proved  insufficient  to  pay  those  Debts,  owing  (amongst 
Funeral  Expen-  ^^^^^  causes)  to  certain  Canal  Shares,  of  which  it  partly 
ses  of  a  de-  consisted,  falling  in  value,  and  to  a  demand  being  esta- 
^sed  NoD^  ^  blished  against  it  to  a  much  greater  amount  than  had 
•onal  Estate        been  anticipated.     The  Executors,  on  receiving  intel- 

was  believed  to  Ugence  of  the  Earl's  decease,  wrote  to  a  confidential 

be  solvent  at 

his  death  but     Eri^i^d  of  his,  who  had,  for  several  years,  resided  with 

ultimately,  from  him,  and  transacted  matters  of  business  for  him,  and 

unforeseen  dr-    directed  that  the  Funeral  should  be  respectable ;  and, 
cumstanceSj  r  '         ' 

proved  to  be       ^^  &  ^^^^  to  economy,  recommended  that  an  Under- 
taker at  Bath,  near  which  City  the  Earl  died,  should 
be  employed,  rather  than  one  sent  fix)m  London.    The 
Executors  having  gone  to  attend  the  Funeral,  found 
that  preparations  had  been  made  for  it,  on  a  much  more 
expensive  scale  than  they  had  intended ;  and  they  ex- 
pressed their  surprise  and  displeasure  to  the  gentleman 
who  had  the  direction  of  it,  upon  which  he  produced  an 
Estimate  of  the  Expense,  and  said  that  the  directions  had 
been  given  with  the  concurrence  of  the  Plaintiff,  who 
was  a  Brother»in-Law  of  the  deceased,  and  the  Father 
of  a  Lady  whose  Issue  Male  were  the  Residuary  Devi- 
sees and  Legatees  under  the  Earl's  Will.     Upon  re- 
ceiving this  explanation,  the  Executors  consented  to 
attend  the  Funeral,  which  they  at  first  hesitated  about, 
on  account  of  the  expensive  preparations  for  it.    When 
the  Undertaker's  Bill  was  delivered,  it  was  found  to 


CASES  IN  CHANCERY. 


613 


exceed  the  Estimate  before-mentioned ;  and  the  charges 
appeared  to  be  so  extravagant,  that  the  Executors 
thought  it  incumbent  on  them  to  resist  the  payment  of 
it.  Upon  which  the  Undertaker  conmienced  an  Action 
against  them ;  and  they,  by  the  advice  of  Counsel,  paid 
2,100  {.  into  Court,  and  then  defended  the  Action.  The 
Undertaker  obtained  a  Verdict  for  a  Sum  less,  by 
several  Hundred  Pounds,  than  the  amount  of  his  Bill, 
but  greater  than  the  Money  paid  into  Court. 

The  Bill  was  filed  by  some  of  the  Creditors  of  the 
late  Earl,  on  behalf  of  themselves  and  others,  s^inst 
the  Executors  and  other  Parties,  praying  that  the  Per* 
sonal  Estate  of  the  deceased  might  be  appUed  in  pay-* 
ment  of  his  Debts,  and  that  the  deficiency  of  his 
Personal  Estate  might  be  made  good  out  of  his  Real 
Estates,  to  the  extent  of  his  Specialty  Debts,  and  that 
his  Assets  might  be  marshalled.  The  usual  Decree 
having  been  made,  the  Master^  in  taking  the  Accounts 
directed  by  it,  allowed  the  Executors  several  Sums  in 
respect  of  the  Funeral  and  the  Action,  amounting, 
together,  to  2,811  /.  Is.  2  J d,  of  which  600  /.  13«.  5cL 
were  for  Costs  and  Damages  in  the  Action.  The  Plain- 
tiffs excepted  to  the  Report,  alleging  that  the  Master 
ought  to  have  disallowed  all  those  Sums  beyond  100  /., 
which  they  insisted  was  the  reasonable  Sum  to  be 
allowed  for  the  Funeral  of  a  Nobleman  who  died  in- 
solvent. 

Mr.  Knight  and  Mr.  W.  RusseU  for  the  Plaintiffs,  in 
support  of  the  Exceptions. 

Sir  JE.  Sugden  and  Mr.  Sidebottam  for  the  Executors, 
in  support  of  the  Report,  said  that  at  the  time  when 
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1831.  the  Expenses  were  incurred,  it  was  not  and  could  not 

be  known,  that  the  deceased's  Estate  was  insolvent: 
that  the  Executors  did  not  pay  the  Funeral  Expenses, 
Amtrobus       except  by  compulsion,  and  that,  having  acted  according 

to  the  best  of  their  judgment,  they  ought  not  to  be 
made  liable. 

The  Vice-Chancellor  : — 

It  appears  to  me  that,  under  the  cireumstances  of  this 
Case,  I  ought  not  to  allow  this  large  Sum  for  the  Ex- 
penses of  the  Funeral.     In  a  Case  lately  decided  at 
Tjf     Law,  the  Court  refused  to  allow  69  Z.   Let  the  Exception, 
^'  therefore,  be  allowed,  and  refer  it  to  the  Master  to 

inquire  and  state  what  Sum  ought  to  be  allowed  for 
the  Expenses  of  the  Funeral. 


,831 :  PRICE  V.  EVANS  AND  WIFE,  SHUKER  AND 

20th  Jufy.  WIFE,  AND  OTHERS. 

* V ' 

Assets.  Jn  Hilary  Term  1831,  Henry  Brown,  a  Bond  Creditor 

Debtor  and  Cre-     .,  ^  ,         .  -r^  »         >        ^       i-   j   . 
ditor.^Heir.    01  Edward  Edwards,  who  died  mtestate  m  1826,  com- 

^       menced  an  Action  on  his  Bond,  in  the  Court  of  Ex- 

bv*a  Bond  Cre-  <^^^^®r*  against  the  Daughters  and  Co-heirs  of  the 
ditor  against  the  Intestate,  and  their  Husbands,  who  were  the  Defendants 
Heir  of  an  In-  -y^  ^|jjg  g^j^^  fi^g  Defendants  pleaded,  amongst  other 
testate,  the  lat-  ^,  ,         ,       ,     _  ,       .        \.     ,  .1".  .         1 

ter  plead  a  false  Ple&s>  that  they  had  not,  at  the  time  of  exhibiting  the 

Plea,  the  Court  Bill  of  the  said  Plaintiff  in  that  behalf,  nor  at  any  time 

will    n.fV<>r  A  13p— 

cree  obtained  in  ^^^^^  ^^  since,  any  Lands,  Tenements  or  Hereditaments 
a  Suit,  by  an- 
other Creditor,  for  the  Administration  of  the  Intestate's  Assets,  restrain 
the  Plaintiff  at  Law  from  taking  out  execution  against  the  Assets, 
but  not  from  proceeding  against  the  Heir  personally.  XxA^.Miy, 
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by  descent  from  the  sKid  Edward  Edwards.    To  this  1831. 

Plea  the  Plaintiff  replied,  under  3  W.  &  M*  c.  14,  that 

the  Defendants,  after  the  death  of  Edward  Edwards, 

and  before  the  commencement  of  the  Action,  to  wit,  on         Evans 

the  1st  day  of  June  1830,  had  divers  Lands  and  Tene-    ^^d  Others. 

ments  in  Fee  Simple,  by  descent  from  the  said  Edward 

Edwards{a).    The  Defendants  rejoined  to  the  Repli- 

<a)  By  3  W.  &  M •  c.  14,  it  is  enacted  '*  That  in  all  cases  where 
any  Heir  at  Law  shall  be  liable  to  pay  the  Debt  of  his  Ances- 
tor, in  regard  of  any  Lands,  &c,  descending  to  him,  and  shall 
sell,  alien  or  make  over  the  same  before  any  Action  brought 
or  Process  sued  out  against  him,  that  such  Heir  at  Law  shall  be 
answerable  for  such  Debt  or  Debts,  in  an  Action  or  Actions 
of  Debt,  to  the  value  of  the  said  Land  so  by  him  sold, 
aliened  or  made  over,  in  which  cases  all  Creditors  shall  be 
preferred,  as  in  Actions  against  Executors  and  Administrators ; 
and  such  Execution  shall  be  taken  out  upon  any  Judgment 
or  Judgments  so  obtained  against  such  Heir  to  the  value  of  the 
said  Land,  as  if  the  same  were  his  own  proper  Debt  or  Debts ; 
saving  that  the  Lands,  &c.  bona  fide  aliened  before  the  Action 
brought  shall  not  be  liable  to  such  Execution." — Sect.  5. 

«  Provided  that  where  any  Action  of  Debt  upon  any 
specialty  is  brought  against  any  Heir,  he  may  plead  Riensper 
Descent  at  the  time  of  the  original  Writ  brought,  or  the  Bill 
filed  against  him  ;  anything  herein  contained  to  the  contrary 
notwithstanding :  And  the  Plaintiff  in  such  Action,  may  re- 
ply that  he  had  Lands,  Tenements  or  Hereditaments  from 
his  Ancestor,  before  the  original  Writ  brought  or  Bill  filed^ 
and  if,  upon  issue  joined  thereupon,  it  be  found  for  the  Plain- 
tiff, the  Jury  shall  inquire  of  the  value  of  the  Lands,  &c.  so 
descended,  and,  thereupon.  Judgment  shall  be  given  and  Ex- 
ecution shall  be  awarded  as  aforesaid;  but,  if  Judgment  be 
given  against  such  Heir  by  confession  of  the  Action  without 
confessing  the  Assets  descended,  or  upon  Demurrer  or  Nil 
Dicitf  it  shall  be  for  the  Debt  and  Damages,  without  any 
W^ritto  inquire  of  the  Lands,  &c.  so. descended." — Sect.  6. 
^^e  11  Geo.  4  and  1  Will.  4,  c.  47,  as  to  Debtors  dying 
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cation,  denying  that,  after  the  death  of  the  Intestate, 
and  before  the  conunencement  of  the  Action,  they  had 
any  Lands  or  Tenements  by  descent  from  the  Intestate; 
whereupon  issue  was  joined  by  the  Plaintiff.  The 
Action  was  tried  at  the  following  Assizes  for  the  County 
of  Salop,  when  a  Verdict  was  found,  for  the  Plaintiff, 
upon  the  plea  of  JRiens  per  Descent ;  but  the  Plaintiff 
not  haying  offered,  at  the  Trial,  any  Evidence  of  the 
Value  of  the  Lands  descended,  and  the  Jury,  conse- 
quently, not  having  found  such  Value,  the  Defendants, 
in  the  following  Easter  Term,  moved  the  Court  of  Ex- 
chequer, for  a  Rule  to  show  Cause  why  the  Plaintiff 
should  not  be  restrained  from  issuing  Execution  in  the 
Action,  until  a  Jury  should  have  inquired  of  the  Value 
of  the  Lands  descended,  as  required  by  the  Statute :  and 
the  Court  having  granted  a  Rule  to  show  Cause  accord- 
ingly, in  Trinity  Term  1831  it  was  made  absolute  in  the 
following  terms :  ''  It  is  ordered  that  the  Plaintiff  be  at 
liberty  to  issue  a  Venire  de  Novo,  unless  the  Parties 
agree,  within  a  fortnight,  to  refer  the  Value  of  the  Assets 
descended  to  some  Gentleman  at  the  Bar,  and  to  amend 
the  Record  accordingly." 


Shortly  after  the  commencement  of  the  Action,  the 
Bill  in  this  Suit  was  filed  by  Price,  a  Bond  Creditor, 
on  behalf  of  himself  and  all  other  the  Creditors  of  the 
Intestate,  against  the  Co-heirs  and  Administrators,  pray- 
ing that  the  Intestate's  Debts  might  be  paid  out  of  his 
Real  and  Personal  Assets.  On  the  4th  of  March  1831 
the  usual  Decree  was  made,  and  Brown* s  Agent  and 
Attorney  were  served  with  Notice  of  it. 

after  the  passing  of  that  Act,  16  July  1830.  For  a  Report 
of  the  Proceedings  in  the  Action  in  the  Exchequer,  see 
1  Crompt,  &  Jerv.  583* 
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A  Motion  was  how  made,  by  the  Defendants,  that  1831. 

Brown  might  be  restrained  from  taking  a  Venire  de 
novo,  or  any  other  further  proceedings  in  respect  of  his 
Action  at  Law.  E^'^\,3 

AND  Others. 
The  Affidavit  in  support  of  the  Motion  stated  that 
the  Decree  was  pronounced  before  the  Trial  of  the  Action, 
and  was  then  being  prosecuted  in  the  Master^s  Office, 
and  that  the  peremptory  Advertisement  for  Creditors 
had  been  pubUshed ;  that  an  Application  for  an  Injunc- 
tion to  restrain  Brown  from  further  proceeding  on  his 
Verdict,  would  have  been  made  immediately  after  the 
Trial,  if  the  Verdict  had  been  an  efficient  one,  binding 
the  Assets  descended;  that  the  Defendants  not  being 
personally  liable  in  the  Action,  the  Motion  was  made 
solely  to  protect  the  Assets ;  that  Brown  intended  to  take 
a  Venire  de  now,  and  would  obtain  Judgment,  and  ex- 
haust the  whole  of  the  Real  Assets  of  the  Intestate, 
which,  together  with  the  Personal  Estate,  were  insuf- 
ficient to  pay,  in  full,  the  Claims  of  his  Creditors. 

Mr.  Duckworth,  for  the  Defendants,  cited  Terrewest 
V.  Featherby{b)y  Fielden  v.  Fielden{c)y  Lord  v.  Wormr 
leighton(d)y  and  Lickbarrow  v.  Mason{e), 

Mr.  Jos.  Russell,  for  Brown,  the  Creditor,  contended 
that  the  Injunction  ought  not  to  \)e  granted,  because 
the  Defendants,  having  pleaded  false  Pleas,  were  per- 
sonally liable,  to  the  Plaintiff,  at  Law. 

The  Vick-Chancellor  : 
If  the  Co-heire  of  the  Intestate  are  liable  at  Law,  they 

(b)  2  Mer.  480.  (</)  Jac.  148.  * 

(c)  1  Sim.  &  Stu.  255.  (e)  6  T.  R.  131. 

Vol,  IV.  M  M 
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mtlst  remain  so ;  but  I  see  no  ^jeodon  to  my  matdng 
ftn  Order  protcicting  the  Assets. 

Order  that  Henry  Brovm,  the  Creditor,  be  restrained, 
by  the  Injunction  of  this  Court,  from  taking  out  Execu- 
tton  against  the  Assets  of  the  Intestate,  and  that  the 
Defendants  do  pay,  to  the  said  Henry  Brown,  his  Coats 
of  this  Application. 


BBMHBHtiH^ 


■a* 


1831: 

fiOth  June,  and 
31  St  July* 

Practice. 

Commiuion  to 

examine  Wit- 

nesfes. 

A  Defendant 
who  has  loined 
in  Commission^ 
camnot  obtain  a 
new  Commis* 
sion,  except  1^ 
on  a  special  Ap- 
plication and 
with  Notice. 


BOND  V.  BOND. 

JThE  Defendant  had  joined  in  Commissiod,  and  bad 
notice  of  the  time  and  place  of  executing  it*  The  Com- 
missioners attended  at  the  tune  and  place  appointed, 
but  no  Interrogatories  were  exhibited  on  the  part  of  the 
Defendant,  and  the  Commission  was  letumed^  Afker- 
wards>  the  Defendant,  on  the  ground  that  the  time  be- 
tween the  Notice  and  the  execution  of  the  Commission, 
was  not  sufficient  for  him  to  obtain  Evidence  in  support 
of  his  Defence,  obtained,  without  notice,  an  Order  to 
enlarge  PuUication,  and  that  he  might  have  a  Commis- 
sion for  the  Examination  of  Witnesses,  and  that  the 
Plaintiff's  Clerk  in  Court  might,  in  four  Days  after 
Notice,  join  and  strike  Commissioners  Names  with  the 
Defendant's  Clerk  in  Court,  or,  in  defiiult  thereof,  that 
the  Defendant  might  have  such  Conmiission  directed  to 
his  own  Commissioners. 


Mr.  Cocherell,  for  the  Plaintiff,  now*  moved  to  dis- 
charge the  above  Order,  for  irregularity,  on  the  ground 
that  it  had  been  obtained  without  Notice.     He  said  that 
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a  Defendant  who  had  joined  in  Commission,  could  not 
obtain  another  Commission,  except  upon  a  special  ap- 
plication, and  under  special  circumstances.  Beam. 
Ord.  30.  72  and  192 ;  NewL  Pract  257. 288 ;  Bamsley 
▼.  PcweU{a) ;  Mineoe  v.  R^wijb) ;  Geast  t.  Barber  {c)  ; 
Sichatdsfm  ▼•  Loiuther{d);  Vaughan  r.  WcrralKji). 
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Mr.  KiMdersky^  for  the. Defendant. 

The  Vtc^ChanoeUer  held  that  the  Order  complained 
of  had  been  irregularly  obtained :  but,  to  save  the  ex- 
pense of  a  special  application,  it  was  arranged  that  the 
Defendant  should  pay,  to  the  Plaintiff,  the  Costs  of  the 
Motion ;  and  that,  upon  the  Defendant,  his  Clerk  in 
Court  and  Solicitor  making  an  Affidavit  that  they  had 
not  seen,  or  heard  read,  or  been  infonned  of  the  Depo- 
sitions whidi  had  been  taken,  a  Commission  should 
issue  pursuant  to  the  Order,  but  without  prejudice  to 
the  Plaintiff  setting  down  the  Cause  for  hearing. 


(a)  3  Atk.  593 ;  S.  C.  2  Dick.  793. 
(Jb)  1  Dick.  18. 
(c)2  Bro.C.  C.  1. 


(d)  1  Ch.  Ca.  273. 
(f)  s  Madd.  333. 
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,831:  CHURCHMAN  r.  IRELAND. 

24tli  &  25th 

.     '^"°^'   ^      Thomas  IRELA  ND,  by  hw  WUl  dated  the  18th 

Election.        ^^  ^^J  l^^O,  and  duly  executed  and  attested,  gare, 

—  devised,  and  bequeathed,  subject  to  the  payment  of  his 

'sed  all  his  Es-  ^^^^  *"^^  Testamentary  Expenses,  all  and  singular  his 
tates  and  Ef-  Estate  and  Effects  whatsoever  and  wheresoever,  and  of 
fect8,^both  Real  ^^at  nature  or  kind  soever,  both  Real  and  Personal, 
which  he  should  which  he  should  die  possessed  of,  interested  in,  or 
die  possessed  of,  entitled  unto,  to  three  Trustees,  thdr  Heirs,  Executors, 
'"\^tS^*iiiw  Administrators  and  Assigns,  upon  Trust  to  manage 
certain  Trusts  and  carry  on  the  business  he  then  carried  on,  and  to  re^ 
^oj^}^^^^^^^  ceive  and  take  the  Profits  thereof,  and  of  every  part 
children  one  of  thereof,  and  the  Rents,  Interest,  Divid^ids  and  Pro- 
whom  was  his  ceeds  of  all  other  his  Estate  and  Effects,  as  the  Rame 
tafflft  a5"  ®^^^^^  become  due  and  payable,  and,  out  of  the  Monies 
purchased  thereby  arising,  in  the  first  place,  to  pay  and  apply  so 

if"^l'  JJ^l^  much  thereof  as  ia  their  discretion  should  be  necessary 
must  elect  be-  ^^^  ^^^  support  of  his  Son  John  and  his  Wife,  and  the 
tween  the  Be*  Maintenance  and  Education  of  their  Children,  for  his 
r^the^wm,^'™  life.  And  the  Testator  directed  that  the  remainder  of 
and  the  aAer«      the  said  Profits,  Rents,  Interest,  Dividends  and  Pro- 

purchasedLands  ceeds  of  his  said  Estate,  should  be  placed  out  by  his 

which  h&d  de* 

scended  upon      Trustees,  upon  Government  Securities,  for  the  benefit  of 

him.  his  Grandchildren  as  thereinafter  mentioned :  and,  after 

the  death  of  his  Son  John,  the  Testator  gave  20/.  a 

year,  to  his  Wife,  for  her  life:  and  he  directed  his 

Trustees,  immediately  afl;er  the  death  of  his  said  Son, 

to  sell  and  dispose  of  all  his,  the  Testator's,  then  Real 

and  Personal  Estate,  and  to  distribute  one  Third  part  of 

the  Monies  arising  from  such  Sale,  among  all  the 
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Children  of  his  said  Son,  and  to  pay  and  apply  the 
other  two  Thirds  in  manner  therein  mentioned. 

In  the  year  1824  the  Testator  purchased  a  Field 
adjoining  to  his  other  Property.  His  Son  John  died  in 
his  lifetime.  In  July  1827  the  Testator  died,  leaving 
the  Defendant,  Thomas  Ireland,  the  eldest  Son  of  his 
Son  John^  his  Heir-at-Law. 

The  Bill  was  filed  to  have  the  Will  established,  and 
the  Trusts  of  it  carried  into  execution  :  and  the  ques- 
tion made,  at  the  hearing  of  the  Cause,  was  whether 
the  Defendant  Thomas  Ireland  the  Heir,  was  bound  to 
elect  between  the  benefits  given  him  by  the  Will,  and 
the  Property  subsequently  purchased,  which  had 
descended  upon  him  as  Heir  to  the  Testator. 

Sir  E.  Sugden  and  Mr.  Jacohj  for  the  Plaintiffs,  said 
that  it  was  clear,  firom  the  first  Clause  in  the  Will, 
and  from  the  direction  to  sell  all  the  Testator's  then 
Real  and  Personal  Estates,  that  he  intended  to 
dispose  of  all  the  Estates  that  he  might  thereafter 
become  possessed  of:  that  it  was  decided,  in  TheUusson 
V.  Woodford  (a),  that  the  Court  might  look  at  a  Will 
for  the  purpose  of  raising  a  Case  of  Election  against 
the  Heir. 

Mr.  Tinney  and  Mr.  Bagshawe  for  the  Heir : 

In  TheUusson  v.  Woodford^  the  Testator  expressly 
states  that  he  contemplates  entering  into  Contracts  for 
the  purchase  of  Lands,  and  directs  that,  if  he  should  die 
before  those  Contracts  were  completed,  they  should  be 
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1831. 


Churchman 

r. 
Irbland. 


(a)  13  Ves.  209  ;  1  Dow.  P.  C.  249. 
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Chvbchmak 
ImxLAyD* 
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eatried  into  execution^  by  his  Trostees,  after  his  death, 
iind  that  the  Estates  to  be  purchased  should  be  con- 
veyed, to  his  Trustees,  upon  the  Trusts  of  his  Will. 
Unless  it  had  appeared  that  the  Testator  contemplated 
future  purchases,  and  that  he  had  them  in  view  when 
he  made  his  Will,  the  decision  in  TheUussan  y.  Woodward 
irould  not  have  been  n^ade.  Besides,  in  that  Case,  the 
Testator  was  not  speaking  of  the  Estates  which  he  then 
had :  the  terms  used  by  him  did  not  apply  to  those 
Estates,  but  related,  exclusively,  to  the  Estates  which 
he  might,  thereafter,  agree  to  purchase. 


In  order  to  raise  a  Case  of  Election  against  the  Heir, 
it  must  be  shown,  unequivocally,  that  the  Testator  had 
fiiture  purchases  in  his  contemplation.  It  is  not  evea 
proved  that  there  was  any  Contmct  for  purchase  exists 
ing  at  the  date  of  the  Will. 

This  Case  &ll8  within  Badt  v.  KrU  (i). 

Mr.  Fitman  appeared  for  Defendants,  who  were  in 
the  same  interest  as  the  Plaintiffs. 


The  VlCB-CuANCELLOR  : 

.    I  recollect  thinking,  when  the  decision  in  Bach  v.  Keii 
was  pronounced,  that  it  was  rather  an  arbitrary 
sion. 


The  words  used  by  the  Testator,  show,  in  a  most 
marked  manner,  that  he  intended  to  pass  not  only 
the  Estates  he  had  at  the  date  of  his  Will,  but  also  all 
that  he  should  be  in  possesion  of  at  the  time  of  his 


(6)  Jacob's  Rep.  534* 
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decease.  It  cannot  be  denied  that  the  words  would 
pass  all  the  Personal  Estate  that  the  Testator  was 
possessed  of  at  his  death ;  and,  if  it  is  clear  as  to  future 
Personal  Estate,  how  can  it  be  said  that  he  had  not  the 
same  intention  as  to  Real  Estate,  when  they  are  both 
disposed  of  in  the  sanie  sentence  ?  Can  any  one  say 
tjiat  he  had  one  intention  as  to  the  Personal  Estate,  and 
a  different  intention  as  to  the  Real  Estate,  when  he 
uses  the  same  words  as  to  both  ?  The  first  Clause  of 
the  Will,  as  clearly  points  to  future  Real  Estates,  as  to 
future  Personal  Estate,  X  do  not  think  that  much  is  to 
be  inferred  from  the  word  ''  then,"  as  some  of  the  Estates 
might  b^  sold  to  pay  Debts. 


1831. 

CflURCHMAM 
laKLAMO. 


I  thinkf  upon  the  authority  of  TheUu$$(m  y.  Woodford^ 
Ibat  this  is  a  Case  of  Electioa  (,c)f 

(c)  This  decision  was  affirmed  by  the  L(»^  Chancdlor^ 
See  1  Rubs.  &  Mylne,  a^Q^ 
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1831:  DOUGLAS  r.  RUSSELL. 

gtb  &  11th 

^^^y-    .  By  an  Indenture  dated  the  13th  of  December  1824, 

Shiv'  ^^^  made  between    William    Oibson,    of   Liverpool^ 

Aingnment  of  Merchant,  of  the  one  part,  and  the  Plaintifis,  who  were 

future  Freight.  Merchants  in  London,  of  the  other  part,  reciting  that 

b "tli'owil^"^  Gii«o»  was  the  Owner  of  certain  Shares  in  the  Ships 

of  a  Ship  of  La  Plata  and  Hannah,  and  was  the  sole  Owner  of  the 

Freight /o  be  ghip  Anacreon,  then  lying  at  St.  John's,  New  Bruns- 

[ ^^  *  wick,  and  that  he  had  applied  to  the  Plaintiffs  to  open  a 

Bankrupt,  Order  Credit  in  his  favour,  to  the  extent  of  7,000/.,  by  accept- 

and  DisposUion.  j^^  j)r?St8,  or  Bills  of  Exchange  to  be  drawn  on  the 

1Ltm&Si?7B^'  Plaintiffs,  by  him,  as  he  might  find  it  necessary,  and 

the  Freight       -  for  which  he  had  proposed  to  provide  previously  to  their 

earned  ^d  to  coming  to  maturity,  and  that,  in  order  to  induce  the 

one  ofhisShms,  Plaintiffs  to  accede  thereto,  he  had  proposed  to  assign 

and  afterwards  to  them  his  Interest  in  those  Ships,  to  which  they  had 

? fwTvSyii^  ^^^^ '    ^^^   assigned,  to  the   Plaintiffs,  all  bis 

to  S.    The  out-  Shares,  Right    and   Interest  in  the  Ships,  with  the 

ward  Freight  Tackle,  Apparel  and  Appurtenances  thereunto  belonging, 

before  the  Ship  subject  to  a  Proviso  for  the  redemption  of  the  same  on 

Sciiled.    The  payment  by  Gibson,  to  the  Plaintiffs,  after  request  in 

SSr^^riw    ^"^'"g^  ^^  ^11  »"^1^  S^"^8  ^^  M<>»ey  ^  **^e  Plaintiffa 
delivered  to  B,  should  become  liable  for  as  aforesaid,   and   as   they 
by  A.'s  direc-    should,  at  any  time  thereafter,  advance   and  pay,  or 
cave  Notice,  of  'become  liable  to  pay,  for  his  use,  or  on  his  €u:count,  or 
the  Assignment,  which  might  be  due  or  owing  to  the  Plaintiffs,  together 
^^  d      but  b  -  ^^^^  Interest  at  5  /.  per  Cent,  per  Annum,  to  be  corn- 
fore  the  Ship  re- 
turned, A.  became  Bankrupt :  Held  that  the  homeward  Freight,  was 
not  in  //.'s  order  and  disposition  at  his  Bankruptcy ;  and,  therefore,  that 
li.  was  entitled  to  it.  a^       g 
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puted  from  the  respective  times  of  the  advance,  pay- 
menty  or    becoming  due    thereof  respectively.     And 
Gibson  covenanted  that,  on  the  arrival  of  the  AncLcreon 
in  England,  all  proper  Deeds,  Instruments  and  Memo- 
randums should  be  executed,  and  all  proper  measures 
taken  for  completing  the  Assignment  thereof  to  the 
Plaintiffs.    And  it  was  agreed  that  the  Plaintiffs  should 
stand  possessed  of  the  Ships  upon  Trust,  if  default  should 
be  made  in  payment  of  the  said  Sums  of  Money,  ot  the 
Interest  thereof,  after  such  request  as  aforesaid,  to  sell 
the  same  and  apply  the  proceeds  in  payment  of  such 
Sums  of  Money  as  might  be*  due  and    payable,  by 
Oibson,  to  the  Plaintiffs,  or  which  the  Plaintiffs  should 
become  liable  for  under  the  said  Indenture,  with  all 
Interest  in  respect  thereof,  and,  should  pay  the  surplus 
of  the  Monies  to  Gibson,  his  Executors,  Administra- 
tors and  Assigns:  and  it  was  declared  that  the  Inden- 
ture should  not  extend  to  secure,  to  the  Plaintiffs,  a 
greater  Sum  than  7,000  Z.     By  an  Indenture  of  the  11th 
of  January  1825,  reciting  that  the  Anacreon  had  not 
then  arrived  at  Liverpool,  and  that  her  arrival  was  not 
expected  till  March  then  next,  Gibson  assigned,  to  the 
Plaintiffs,  his  three  Fourth  Shares  in  the  Ship  Ulverstone, 
which  was  then  on  a  voyage  to  New  Orleans,  upon  the 
same  Trusts  as  were   declared  concerning  the   other 
Ships ;  but  subject  to  a  Proviso  for  making  void  the 
Assignment  upon  the  transfer  of  the  Anacreon  being 
completed. 


1831. 


Douglas 
r. 

RUSSBLL. 


Gibson,  being  the  Owner  of  another  Ship  called  the 
Elizabeth,  by  an  Indenture  of  the  20th  of  January 
1826,  assigned,  to  the  Plaintiffs,  fifteen  Sixteenth  Shares 
of  that  Ship  (the  remaining  Sixteenth  being  reserved  for 
the  Captain,  who,  however,  declined  to  take  it)  upon  the 
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1831. 


Douglas 

RcrSSELLf 


same  Trusts  as  were  declared  concerning  the  other 
Ships. 

On  all  these  transactions  the  requisites  of  the  Ship 
R^istry  Acts  were  complied  with. 

By  an  Indenture  of  the  17th  of  July  1826,  and  made 
between  GHwrn  of  the  one  part,  and  the  Plaintiffis  of 
the  other  part,  after  reciting  that  it  might  happen,  by 
reason  of  the  depreciation  of  the  value  of  the  said  Shipo 
or  Vessels,  or  by  other  Contingencies,  that  the  before* 
mentioned  Assignments  might  prove  inadequate  Securi* 
ties,  to  the  Plaintiffs,  for  the  Monies  thereby  intended  to 
be  secured,  and  that  it  might  happen  that,  to  nifoet 
Cfibsan's  occasions,  the  Plaintiffs  might  extend  their 
credit  in  his  favour,  beyond  the  then  amount  thereof  | 
and  that,  in  order  to  provide  for  such  Contingencies, 
GUwm  had  agreed  to  Assign,  to  the  Plaintiffii,  for  their 
further  Security,  all  his  Share  and  Interest  in  all  the 
Fright  and  Freights,  earned  or  to  be  earned  by  the  four 
aftermentioned  Ships,  and  all  Policies  of  lusurance  ef- 
fleeted  or  to  be  effi^ted  on  such  Freight  and  Freights,  upon 
the  Trusts  thereizuifter  expressed:  It  was  witnessed  that, 
in  pursuance  of  the  said  Agreement,  and  in  consideratioii 
of  such  Debts  or  Sums  of  Money  as  then  were,  or  there- 
after might  become  due  and  owing,  by  CfUmoH,  to  the 
Plaintiffs,  in  respect  of  any  Liabilities  or  Advances,  of 
the  Plaintiffs,  for  his  use  or  on  his  account,  or  other- 
wise, with  lawful  Interest  for  the  same  respectively, 
and,  for  better  securing  the  payment  of  the  same,  Qibitm 
assigned,  to  the  Plaintiffs,  all  his  Shares,  Right  and 
Interest  whatsoever,  of  and  in  all  Sum9  of  Money  thea 
due  and  payable,  or  thereafter  to  become  due  or  payable^ 
to  the  Owners  of  the  La  Plata,  the  Hannah,  the  t/ftv- 
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stone  and  the  Elizabethf  for  the  use,  hire  or  fineight 
thereof,  under  any  existing  or  fature  Charter-party  or 
Charter-parties,  or  other  Contract  or  Contracts,  or  other- 
wise howsoever,  and  of  and  in  all  Policies  of  Insurance 
which  then  were,  or  might  thereafter  be  effected  on  those 
Ships  or  any  of  them,  and  oa  the  Freight  or  FreightSf 
Sum  or  Sums  of  Money  thereby  assigned,  and  of  and 
m  all  and  every  Charter-party  and  Charter-parties,  thea 
or  thereafter  to  be  made  or  entered  into,  in  respect  of 
the  same  Ships  or  any  of  them :  upon  Trust,  to  call  io 
and  receive  all  the  Sums  of  Money  which  were,  or  might 
be  due  upon  or  by  virtue  of  all  such  Freight,  Policies 
of  Insurance,  and  other  the  Premises  thereby  assigned, 
when  and  as  the  same  respectively  should  become  due 
and  payable;  and  thereout,  after  deducting  their  ex- 
penses, to  retain  all  such  Sums  of  Money  as  then  were, 
or  might  thereafter  be  or  become  due,  by  Gibson^  to  the 
Plaintiffs,  upon  any  account  whatsoever,  or  which  they 
should  become  liable  to  pay  for  him  or  on  his  account, 
with  Interest  at  6/.  per  Cent,  per  Annum;  and,  after  full 
payment  and  satisfaction  thereof,  in  Trust  for  Gibson: 
and  GibsoM  appointed  the  Plaintiffs  to  be  his  Attomies, 
to  recover  and  receive  the  Sums  which  might  become 
due  for  or  in  respect  of  the  Freight,  Policies  and  Pre- 
mises thereby  assigned. 


62V 


DOVOLAB 
RUSSBLU 


Upon  the  Security  of  these  Assignments,  the  Plain* 
ti£b  advanced,  various  Sums  to  Gibson,  and  accepted 
Bills  of  Exchange  on  his  account;  so  that,  in  April  1827, 
he  was  indebted,  to  them,  in  8,000  L :  but  the  Plainti£b  did 
not  take  possession  of,  or  exercise  any  acts  of  Owner- 
ahip  over  the  Ships,  but  suffered  Gibson  to  continue  in 
the  possession  and  control  of  them,  and  to  continue  to 
receive  their  Freight  and  Earnings,  and  to  act,  in  all 
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Douglas 

v: 

RuSSBLtl 


respects,  as  their  Owner.  By  a  Charter-party  of  the  16th 
of  January  1827,  and  made  between  Gibson  of  the  one 
party  Solomon  Levey,  of  London,  merchant,  on  behalf  of 
himself  and  his  Co-partner,  Daniel  Cooper  of  Sydney, 
New  South  Wales,  of  the  other  part,  CUbson  let  to 
Freight,  the  Elizabeth,  then  lying  in  the  Port  of  Lvoer^ 
pool,  to  Levey  ^  Cooper,  for  the  vo3rages  after  men- 
tioned ;  and  Gibson  covenanted  that  the  Vessel  should 
be  ready  to  take  on  board  a  Cargo  within  14  days  from 
the  date  thereof,  and  should  then  proceed  to  Sydney, 
and  there  deliver  her  Cargo  to  the  House  of  Cooper  tf 
Levey,  and  then  take  on  board  another  Cargo,  and  pro- 
ceed to  London :  and  Levey  S;  Cooper  covenanted  to  pay 
Freight,  to  Gibson,  at  such  rate  per  Ton,  upon  the  out- 
ward and  homeward  Cargoes,  as  therein  mentioned, 
the  Payments  to  be  made  as  follows,  500  /.  within  20 
days  after  the  commencing  loading  at  Liverpool,  and 
the  remainder  of  the  Freight  for  the  outward-bound 
Cai^o,  within  dO  days  after  the  dischai^e  of  the  same  at 
Sydney,  by  Government  Bills  on  the  Lords  of  the 
Treasury,  and,  that  the  homeward  Freight  should  be  paid 
m  London,  as  customary  for  Vessels  in  the  same  trade. 


Pursuant  to  this  Charter-party,  the  Elizabeth  was 
loaded,  by  Levey,  at  Liverpool,  and  in  February  1827 
proceeded  on  her  voyage  to  Sydney,  where  she  arrived, 
in  August  following.  The  whole  of  the  Freight  for  this 
voyage  was  received  by  Gibson.  On  the  3d  of  October 
1827  the  Plaintiffs'  Solicitors  served  Levey  with  a 
written  Notice  of  the  Assignment  of  the  17th  of  July 

1826,  and  required  him  not  to  pay  any  Monies  due,  or 
to  become  due,  from  liim,  for  the  Freiffht  of  the  EUza- 
beth,  to  any  Person  but  the  Plaintiffs.     In  November 

1827,  Gibson  having  enclosed  tlie  Charty-party,  in  a 
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Letter  to  Levey ^  which  the  latter  refused  to  take  in  on 
account  of  the  Postage,  the  Plaintiffs,  under  an  Order 
from  Cribsimy  obtained  the  Letter  from  tlie  Post-office 
and  took  out  the  Charter-party.  The  Plaintiffs  having 
informed  Gibson  that  they  had  obtained  the  Charter- 
party,  he  wrote  to  them,  and  desired  that  they  would 
keep  possession  of  it  until  the  arrival  of  the  Elizabeth. 


1831. 

P0UGJLA9 

v. 
Russell. 


On  the  15th  of  March  1828  Gibson  became  Bank- 
rupt, and  the  Defendants,  Russell  4r  Phillips^  were  chosen 
his  Assignees.  In  April  1828  the  Elizabeth  returned 
from  Sydney  to  the  Port  of  London ;  and,  immediately 
on  her  arrival,  the  Assignees  took  possession  of  her, 
together  with  her  Cargo  and  Bills  of  Lading,  and  gave 
Notice  to  Levey  J  not  to  pay  any  part  of  the  homeward 
Freight,  to  any  Persons  but  themselves. 

The  Crew  of  the  Elizabeth  having  threatened  to  com- 
mence Proceedings,  in  the  Admiralty  Court,  for  the 
recovery  of  their  Wages,  the  Plaintiffs,  for  the  protection 
of  their  Interest  in  the  Ship,  paid  the  Wages,  and  also 
the  Charges  for  Pilotage,  Repairs,  Dock  and  other  Dues 
on  account  of  the  Ship.  It  was  afterwards  agreed, 
between  the  Plaintiffs  and  the  Assignees,  that  the  Ship 
should  be  sold,  by  the  Shipbroker  of  the  Plaintiffs,  and 
that  the  Expenses  of  the  Sale  should  be  borne  by  the 
Parties,  in  proportion  to  their  Shares.  The  Ship  was 
sold  accordingly;  and  the  Plaintiffs  conceiving  that,  as 
they  were  only  Mortgagees,  the  Owner  of  the  Ship  ought 
to  reimburse  them  for  what  they  had  paid  for  the  Sea- 
mens'  Wages  and  otherwise  on  account  of  the  Ship, 
claimed  to  retain  the  Amount  of  their  Disbursements, 
out  of  the  Proceeds  of  the  Sale  of  the  one  Sixteenth, 
belonging  to  the  Assignees.     But  the  Assignees  would 
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not  allow  the  Plaintiffs'  Claim,  and  reftiBed  to  deliver 
the  Bill  of  Sale  to  the  Purchaser,  after  they  had  exe- 
cuted it,  unless  their  Share  of  the  Proceeds  were  paid  to 
them  clear  of  all  Deductions,  except  for  the  Expenses 
of  the  Sale;  and  accordingly  the  Plaintiffs  paid,  to  the 
Assignees,  their  Share  of  the  Proceeds,  without  deduct-* 
ing  the  Disbursements,  but  under  a  Protest* 


The  Bill  prayed  that  Levey  might  be  ordered  to  pfty, 
the  homeward  Freight,  to  the  Plaintiffs ;  that  the  Plain* 
tiffs  might  be  declared  to  be  entitled  to  a  Lien  on  the 
one  Sixteenth  of  the  Elisabeth  which  belonged  to  the 
Assignees,  for  the  Amount  of  the  Wages  of  the  Grew 
and  the  other  Payments  made  by  them  on  account 
of  the  Ship,  and  that  the  Plaintiffs  might  recrive 
Satisfaction,  out  of  the  Bankrupt's  Estate,  for  so  much 
of  their  Disbursements  as  the  one  Sixteenth  should 
not  extend  to  pay. 

The  Defence  set  up  by  the  Assignees  was :  Ist  Hiat 
the  Assignment  of  the  i7th  of  July  1826,  so  far  as  it 
related  to  Freight  to  be  earned,  was  void  : 


2d.  That  the  homeward  Freight  remained  in  the 
order  and  disposition  of  the  Bankrupt,  at  the  time  of 
his  Bankruptcy : 

3d.  That  the  Assignees  were  not  answerable  for  more 
than  one  Sixteenth  of  the  Seamens'  Wages  and  other 
Disbursements  on  account  of  the  Ship. 

Sir  JS.  Suffden,  Mr.  Knight,  and  Mr.  CamjAell,  for 
the  Plaintiffs : 

We  admit  that,  at  Law,  an  Assignment  of  Freight  to 
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be  earned,  is  bad ;  but,  in  a  Couii  of  Equity,  duch  an 
Aftaignment  is  good.  Robitmn  y«  Macdonnell{a)4  In 
re  Ship  Warre(b).  hi  this  Case  the  Freight  and  the 
Vessel  are  assigned  to  the  same  Person ;  and  the  right 
to  the  Freight  must  always  follow  the  right  to  the  Ves«- 
sel.  Dean  v.  M'Ohie^c)*  It  was  decided,  in  Mestaer 
T.  GiUespie(,d)f  that,  though  the  Assignment  of  a  Yes- 
■el  was  bad  under  the  Ship-registry  Acts,  it  might  be 
good  as  to  the  Freight  Here,  however,  we  are  out  of 
the  reach  of  any  objection  founded  on  those  Acts,  for 
they  were  all  complied  with. 


1831. 
Douglas 

Russell. 


Before  the  Bankruptcy,  notice  of  the  Assignment  of 
the  Freight,  was  given  to  the  Charterer  and,  by  Gib^ 
son's  authority,  the  Charter-party  was  deposited  vrith 
the  Plaintiffs.  Every  thing,  therefore,  was  done  to  take 
the  Freight  out  of  the  order  and  disposition  of  the 
Bankrupt(e). 


The  Assignees  stand  in  the  place  of  the  Bankrupt. 
He  was  the  Owner  in  possession,  and  therefore  was 
liable  to  pay  all  the  Expenses  of  the  Voyage.  If  Oik- 
won  had  remained  solvent,  he  could  not  have  thrown 
those  Expenses  upon  the  16-16ths  which  were  rnort*- 
gaged  to  the  Plainti£b.  They  never  could  have  been 
sued  either  for  the  Wages  or  for  the  Expenses,  but  the 
Mortgagor  might  have  been  sued  for  them.  The  46th 
Section  of  6  Geo.  4,  c.  110,  is  in  the  following  words : 
^  And  be  it  inrther  Enacted,  That  when  any  transfer  of 


(a)  5  M.  &  S.  228. 

(6)  8  Pri.  269,  note. 

(c)  4  Bing.  45. 

(rf)  11  Ves.  6ai. 

(e)  Ex  parte  Soutk^  3  Swans. 


392.  See  lyilliams  v.  Thorpp 
antct  vol.  ii.  257;  and  Ex 
parte  ColvUl  in  the  matter  of 
Seventy  Montagu's  Cases  in 
Bankruptcy,  110.^^^  ^^ 


Douglas 
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2  83  i.  any  Ship  or  Vefisel,  or  of  any  Share  or  Shares  thereof, 

shall  be  made  only  as  a  Security  for  the  Payment  of  a 

Debt  or  Debts,  either  by  way  of  Mortgage,  or  of  Assign- 

IlussFLL.       nient  to  a  Trustee  or  Trustees  for  the  purpose  of  selling 

the  same  for  the  payment  of  any  Debt  or  Debts,  then, 
and  in  every  such  case,  the  Collector  and  ComptroUer 
of  the  Port  where  the  Ship  or  Vessel  is  registered,  shall, 
in  the  Entry  in  the  Book  of  Registry,  and  also  in  the 
Indorsement  on  the  Certificate  of  Registry,  in  manner 
her^nbefore  directed,  state  and  express  that  such 
Transfer  was  made  only  as  a  Security  for  the  Payment 
of  a  Debt  or  Debts,  or  by  way  of  Mortgage,  or  to  that 
effect ;  and  the  Person  or  Persons  to  whom  such  Trans- 
fer shall  be  made,  or  any  other  Person  or  Persons  claim- 
ing under  him  or  them  as  a  Mortgagee  or  Mor^agees, 
or  a  Trustee  or  Trustees  only,  shall  not,  by  reason 
thereof,  be  deemed  to  be  the  Owner  or  Owners  of  such 
Ship  or  Vessel,  Share  or  Shares  thereof,  nor  shall  the 
Person  or  Persons  making  such  Transfer,  be  deemed,  by 
reason  thereof,  to  have  ceased  to  be  an  Owner  or  Owners 
of  such  Ship  or  Vessel,  any  more  than  if  no  such  Trans- 
fer had  been  made ;  except  so  far  as  may  be  necessary 
for  the  purpose  of  rendering  the  Ship  or  Vessel,  Share 
or  Shares  so  transferred,  available,  by  sale  or  otherwise, 
for  the  payment  of  the  Debt  or  Debts,  for  securing 
the  payment  of  which  such  Transfer  shall  have  beai 
made  (/)." 

The  Plaintiffs  have  paid  what  they  were  not  liable  for ; 
and,  therefore,  they  have  a  right  to  stand  in  the  place 
of  those  whom  they  paid.  The  Crew  had  a  Lien,  on 
the  Ship,  for  their  Wages ;  and,  as  the  Plaintiffs  h%ve 

(/)  See  36c  ^  Will.  4.  c.  55. 
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satisfied  their  demand,  the  Lien  is  preserved  to  them,         1831. 
and  the  Assignees  must  take  the  one  Sixteenth  subject 

to  the  same  Lien  as  Gibson  would  have  taken  it.  ouglas 

I'. 

Russell* 
At  the  conclusion  of  the  Arguments  for  the  Plaintiffs, 

the  Vice-ChanceUor  expressed  it  to  be  his  Opinion  that  A  Ship-owner 
the  Pkdntifis  had  no  equity  to  throw  the  whole  of  the  i^g^ofaaip, 
Seamens*  Wages  upon  the  one  Sixteenth  of  the  Ship,  to  his  Creditor* 

which,  at  the  time  of  the  Assignment,  was  reserved  for  >»  Trust  to  sell, 

.  A^  retain  his 

the  Captain  of  Ae  Ship,  but  which  he  declined  to  take*.  Debts,  and  after- 
wards became 

The  Soluiitar-general  and  Mr.  Bhnt,  for  the  De-  S^^P*'  JJ® 

fendaats,  the  Assignees  of  Cfibaon  :  wards  sold : 

An  Assignment  of  future  Freight  is  absolutely  void,  q^^]^^ 

It  is  not  a  chose  in  ctction,  but  a  mere  possibility ;  and  bear  his  pro- 

if,  as  the  Counsel  for  the  Plaintiffs  have  admitted,  it  is  portion  of  the 

.        .       , ,       .   X        ,  ..  ,  •       ui     •     Seamens'Waffcs 

not  assignable  at  Law,  how  can  it  be  assignable  m  ^^^  ^^^  £^ 

Equity.  The  Law  in  both  Courts,  must  be  the  same,  penses  on  ac- 
The  Assignment  of  the  Ship  and  of  the  Freight,  having  ^^  ^  *« 
been  made  at  different  times,  and  by  different  instru- 
ments, must  be  considered  as  made  to  different  Parties ; 
and,  if  an  Assignment  of  Freight  to  be  earned,  is  bad  at 
Law,  how  can  there  be  an  Equity  to  make  it  good  in 
this  Court  ?  In  the  Case  of  the  Ship  Warre,  the  Order 
pronounced  was  in  opposition  to  the  reasoning;  for  Lord 
JEUbfi,  ultimately,  granted  the  Prayer  of  the  Petition : 
that  Case  therefore  is  an  Authority  in  favour  of  the 
Assignees. 

There  is  no  Evidence  to  show  that  the  Freight  was 
taken  out  of  the  order  and  disposition  of  the  Bank- 

♦  But  see  Anneti  v.  Cartiairs^  3  Campb.  354;  Dean  v. 
MacGhief  4  Bing.  45 ;  Briggs  v.  Wilkinson^  7  B.  &  C.  30 ; 
and  6  Geo.  4,  c.  110,  s.  45. .  z*-*-^  ^-  ji^^^^i'  /<^^'^  ^/. 
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rupt.  At  the  time  of  the  ABsignment,  the  Elizdbeii 
was  on  a  voyage  to  Quebec :  on  her  return,  the  whole 
of  the  Freight  was  received  by  the  Bankrupt.  She  then 
sailed  to  New  Brunswick^  and  the  whole  of  the  Freight, 
both  outward  and  homeward,  was  received  by  the  Bank- 
rupt. In  February  18279  she  sailed  to  New  South  Waleg, 
and  the  whole  of  the  outward  Freight  was  paid  to  the 
Bankrupt,  before  the  commencement  of  the  voyage.  The 
Plaintiffs,  therefore,  did  not  consider  themselves  entitled 
to  the  Freight  And,  moreover,  the  Bankrupt  paid  aU 
the  Expenses  of  the  several  Outfits  of  the  Ship,  and 
entered  into  all  the  Contracts  respecting  it,  withoet  any 
interference  on  the  part  of  the  Plaintiffs.  Lingard  v. 
MessUer{g), 


Mr.  G.  Richards  for  the  Defendant  Levey. 

The  Vice-Chancelloe  : 
I  entertain  no  doubt  upon  this  case. 

The  main  question  is  whether  the  Plaintiffs  are 
entitled  to  the  whole  proceeds  of  the  Freight,  for  the 
voyage  from  Sydney  to  the  Port  of  London, 

It  appears  that,  in  December  1824,  Gibson  had 
applied,  to  the  Plaintiffs,  to  open  a  Credit  in  his  &VOU1;, 
to  the  extent  of  7,000  Z. ;  and  that,  in  order  to  secure 
the  Advances  which  they  might  make,  to  him  or  on  his 
account,  to  an  Amount  not  exceeding  that  Sum,  he  made 
an  Assignment,  to  them,  by  way  of  Mortgage,  of  certain 
Ships  and  Shares  of  Ships  to  which  he  was  entitled. 
On  the  11th  of  January  1825,  Gibson  assigned,  to  the 


(g)  1  Bam.  &  Cress.  308. 


CASES  IN  CHANCERY. 


635 


Plaintiffs,  his  Interest  in  another  Ship,  called  the  Uher- 
stone,  upon  the  same  Trusts  as  had  been  declared  by 
the  Deed  of  December  1824 ;  and,  in  January  1826, 
Gibson  made  a  similar  Assignment,  to  the  Plaintiffs,  of 
fifteen  Sixteenths  of  a  Ship  called  the  Elizabeth.  Consi* 
derable  dealings  having  taken  place  between  Gibson  and 
the  Plaintiffs,  by  an  Indenture  of  the  17th  of  July  1826, 
he  assigned,  to  the  Plaintiffs,  his  Shares  and  Interest  in 
all  Sums  of  Money  then  due  or  thereafter  to  become  due, 
for  the  Freight  of  the  Elizabeth,  and  of  the  other  Ships, 
under  any  existing  or  future  Charter-parties,  in  Trust  to 
secure,  to  the  Plaintiffs,  the  Sums  then  due  and  there- 
after to  become  due  from  him.  In  January  1827,  the 
Elizabeth  was  chartered  by  the  Defendant  Levey ;  and 
she,  soon  afterwards,  sailed,  from  Liverpool,  to  Sydney, 
in  New  South  Wales.  In  April  1828,  she  returned  to 
the  Port  o{ London;  and,  Gibson  having  shortly  before 
become  Bankrupt,  she  was  taken  possession  ol^  on  her 
arrival,  by  an  Agent  for  his  Assignees. 


1831. 
Douglas 

V. 

Russell. 


Now,  is  there  anything  in  the  policy  of  the  Law  to 
prevent  an  Assignment  of  future  Freight,  by  the  Owner 
of  a  Ship.  There  can  be  no  more  objection  to  such  an 
Assignment,  than  to  a  Contract  for  the  Assignment  of 
the  Freight  of  a  voyage  intended  to  be  made,  by  a  Ship, 
which  the  Party  making  the  Contract,  has  it  in  contem- 
plation to  purchase ;  which  is  the  case  put,  by  Lord 
Eldon,  in  his  Judgment  in  the  Case  of  the  Ship  Warre. 


At  the  time  of  the  Assignment,  the  Elizabeth  was  on 
a:^  voyage  to  Quebec,  and,  when  she  returned,  her 
Freight  was  received  by  Gibson.  He  also  received  the 
Freight  for  the  subsequent  voyage  to  New  Brunswick, 
and  also  for  the  outward 'voyage  to  New  South  Wales. 
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1831. 

Douglas 
Russell. 


But  does  it  follow,  because  the  JUo^fgiiefl  have  per- 
mitted order  and  disposition  to  remain  as  to  some  of 
the  Freight,  that  they  are  not  entitled  to  receive  any 
subsequent  Freight?  A  Mortgagee  may  permit  the 
Mortgagor  to  receive  the  Rents  of  the  mortgaged  Estate, 
for  a  certain  time  after  the  Mortgage,  but  that  does  not 
preclude  him  from  subsequently  obtaining  possession  of 
the  Estate  and  receiving  the  Rents. 

In  October  1827,  G\bwn  sent  the  Charter-party,  in- 
closed in  a  Letter,  to  Levey,  Levey  refused  to  take  it 
in,  because  he  did  not  choose  to  pay  the  Postage.  GUh 
eon  afterwards  sent  an  Order,  to  the  Plaintiffs,  by  means 
of  which  they  received  the  Charter-party.  The  Plain- 
tiffs then  were  placed  in  a  situation  which  prevented 
any  objection  being  made,  that  the  Assignment  of  the 
Freight  was  not  complete,  on  account  of  their  not  hav- 
ing the  Charter-party  in  their  possession. 

In  October  1827,  Levey  was  served  with  what  appears 
to  me  to  have  been  a  clear  Notice  that  there  had  been 
an  Assignment  of  the  Freight  to  the  Plaintiffs.  Hie 
Plaintiffs,  therefore,  before  the  Bankruptcy,  had  all  the 
possession  of  the  Freight  that,  from  the  nature  of  the 
case,  they  could  have  had,  and  consequently  it  did  not 
remain  in  the  order  and  disposition  of  the  Bankrupt  at 
his  Bankruptcy. 

Declare  that  the  Plaintiffs  are  entitled  to  receive  the 
whole  Amount  of  the  homeward  Freight  of  the  Ship 
Elizabeth,  pursuant  to  the  Charter-party  in  the  Plead- 
ings mentioned,  and  to  go  in,  under  the  Commission 
issued  against  him,  and  prove  the  remainder  of  their 
Debt  against  his  Estate :    Order  the  Master  to  tax  the 
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Plaintiffs  (heir  Costs^  except  the  Costs  herein  reserved 
and  except  also  such  as  relate  to  th^  Claim  made  by 
the  Plaintiffs,  to  charge  the  proceedaf  the  one  Sixteenth 
Share  of  the  Defendants,  the  Assignees,  with  the  whole 
Amount  of  the  Disbursements  and  Expenses  on  account 
of  the  Ship :  Order  the  Master  to  tax  the  Defendants, 
the  Assignees,  their  Costs  occasioned  by  such  claim ; 
and  also  to  tax  the  Defendant,  Levey,  his  Costs  of  the 
Suit,  which  are  to  be  paid  to  him  by  the  Plaintiffs,  and 
thereupon  the  Bill  is  to  stand  dismissed  as  against  him : 
Order  the  Master  to  deduct,  from  the  Plaintiffs'  Costs, 
the  amount  of  the  Costs  directed  to  be  taxed  for  the 
Defendants,  the  Assignees,  and  the  Balance,  together 
with  the  Amount  of  Leuey^s  Costs,,  to  be  paid,  by  those 
Defendants,  to  the  Plaintiffs.    Declare  that  the  De- 
fendants, the  Assignees,  are  to  pay  one  Sixteenth  part 
of  the  Disbursements  and  Expenses  on  account  of  the 
Ship  after  her  return  from  her  last  voyage*. 


697 


1831. 


Douglas 
Russell. 


*0n  the  93d  of  May  1833,  the  Lard  Chancellor-  affirmed 
the  above  Decree.   ^'   /  -^»^^ 3^  /C  .^i^-^  • 

That  Courts  of  Equity  will  give  effect  to  Contracts  respect- 
ing possibilities  or  expectancies,  see  Beckky  v.  Newlandf 
8  P.  W.  182 ;  Wether^  v*  Weikeredf  ante,  voL  ii.  183 ;  Har* 
woody,  Tooke,  ibid.  192.    i  ^^^^  •^  ^^J^y^  ^^ 


'/' 
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1831 ;  LEEDS  V.  BARNARDISTON. 

2i8t  July* 
^ . -' 

Infata.         In  this  Case,  a  young  Lady,  a  Ward  of  the  Court,  had 

.„  ""■;    ^   ,     married,  when  she  was  between  20  and  21  years  of  accf 
A  Ward  of  the 
Court  married     ^^^^  ^^®  consent  of  her  Father,  but  without  the  consent 

under  21,  with    of  the  Court.     Prior  to  her  marriage,  a  Settlement  had 

her  F^^ber^  but  ^^^^  made,  of  the  Funds  in  the  Cause  to  which  she 
without  the  con-  was  entitled;  and«  after  she  attained  21,  she  and  her 
sentoftheCourt,  Husband  presented  a  Petition  in  the  Cause,  praying 
marriage,  a  Set-  ^^^^  ^^^  Funds  might  be  transferred  to  the  Trustees  of 

tlemcnt  was        the  Settlement, 
made  of  her 

her  attaining  Upon  the  hearing  of  this  Petition,  it  was  said  that  it 

21,  she  and  her  oueht  to  be  referred,  to  the  Master,  to  inquire  whether 

xiusoana  ap-  ^j^^  Settlement  was  a  proper  Settlement :  and  Lang  f. 
plied  to  have  her  r    r  '  -v 

Property  trans-  Long  (a),  and  Austen  v.  Halsetfifi),  were  referred  to. 
ferred  to  the 

was  ordered  up-       ^^^  ^®  Vice-  Chancellor  refused  to  make  any  reference 

on  her  being       to  the  Master,  and  directed  that,  upon  the  Lady  being 

examined  sepa-  examined,  separately  from  her  Husband,  either  in  Court 

rately,  and  con-  .    . 

senting.  or  under  a  Conmiission,  and  consenting,  the  Funds 

should  be  transferred  to  the  Trustees  of  the  Settlement 

A  Commission  was  issued  accordingly ;  and  the  Lady 
having  been  examined  and  consenting,  the  Funds  were, 
on  the  19th  of  August  1831,  ordered  to  be  transferred 
to  the  Trustees. 

Mr.  Koe  and  Mr.  Sidebottom  appeared  for  the  Parties, 
(a)  2  Sim.  &  Siu.  119.  (()  Ibid.  123,  noie. 


^C^^-^^^hIc^  J^^r^^,J^> 


CASES  IN  CHANCERY.  639 


DAVIS  V.  JOHNSTON.  ,831  : 

38th  July. 

J  HE  Bill  stated  that^  in  1812^  James  Davis,  the  late          Ship. 
Father  of  the   Plaintiff,  and  the  Defendant  became   ^  .^^ 

A.  P&rt*owiiGr 

joint  Owners  of  a  Ship  called  **  The  BichmoTid"  James  of  a  Ship,  which 
Davis  being  entitled  to  one  Third,  and  the  Defendant  to  had  been  let  to 
the  other  two  Thirds :  that,  on  the  death  of  James  Davis,  ^f^,^^or  a 
the  Plaintiff,  as  his  Personal  Representative,  became  voyage  to  India, 

entitled  to  his  one  Third  part :  that,  during  the  whole  ^'  *®  ^^^^ 

Jrart-owDer  had 

period  of  such  joint  Ownership,  both  in  J.  Dam's  expended  a 

lifetime  and  since,  the  Defendant  had  acted,  exclusively,  ^^^  ^^  ^ 

as  the  Ship's  Husband  and  managing  Part-owner,  with  ^^^°f  ou't 

the  consent  of  the  other  Owner:    that,  between  1812  fbr  the  voyage, 

and  the  time  of  filing  the  Bill,  the  Ship  had  performed  freBjedtheShip 

,    ,        ^         .  .  /s       ,  hy  Process  out 

SIX  voyages,  and  that,  from  time  to  time  after  the  con-  of  the  Admiralty 

elusion  of  the  five  first  voyages,  the  Defendant  had  Court,  and  com- 
paid,  to  the  Plaintiff,  and  to  J.  Davis  in  his  lifetime,  Part-owner  to 
some  Monies  on  account  of  the  Gains  of  the  Ship  give  Security 
on  the  different  voyages,  but  that,  after  the  conclusion  ^  shi^^^*- 
of  the  sixth  voyage  (which  was  in  December  181D),  al-  wards  sailed  to 
though  the  Gains  on  that  voyage  in  the  hands  of  the  I^^dia,  and  re- 
Defendant  amounted  to  3,065  L  10s.  2d.,  he  evaded,  jj^i^  ^^^  ^^ 
although  the  Plaintiff  had  repeatedly  applied  to  him  Part-owner  who 
for  that  purpose,  to  make  any  Dividend  or  Payment  on  g     taken  the 
account  of  the  Profits  of  such  sixth   voyage,  under  not  entitled 
various  excuses,  until  July  1820,  when  the  Plaintiff,  for  ^^  any  Share  of 
the  first  time,  discovered  that  the  Defendant  had  hired  ^^^^  yoyaee  but 
the  Ship  to  the  ilast  India  Company,  for  a  voyage  to  was  bound  to 
India,  and  had  expended  the  whole  Profits  of  the  sixth  W  ^?  P'^g?'' 
voyage  in  fitting  the  Ship  for  her  voyage  to  India*  pairs  and  Outfit. 

N  M  4 
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The  Bill  further  stated  that,  if  the  Plamtiff  had  been 
previously  apprized  of  the  Contract  or  Charter-party  tar 
the  voyage  to  India,  he  would,  as  a  Part-owner,  have 
objected  thereto,  and  would  not  have  consented  to  the 
fitting  the  Ship  for  such  voyage  at  an  Expense  so  great 
as  to  exhaust  the  whole  of  the  Profits  of  the  sixth 
voyage :  that,  having  discovered  the  intended  voyage  to 
India  in  July,  the  Plaintiff  was  under  the  necessity  ct 
arresting  the  Ship,  by  Process  out  of  the  Court  of  Ad- 
miralty, and  thereby  compelled  the  Defendant  to  give 
Security  for  the  safe  return  of  the  Ship :  that,  having 
so  arrested  the  Ship,  the  Plaintiff  was  excluded  from  aD 
benefit  of  the  voyage  to  India,  and  that  he  ought  not  to 
be  charged  with  any  part  of  the  Expense  of  the  Outfit 
for  such  voyage,  but,  on  the  contrary,  ought  to  Yeceive 
fi'om  the  Defendant,  his,  the  Plaintiff's,  Share  of  the 
Profits  of  the  sixth  voyage,  wiliiout  any  deduction 
whatever  on  account  of  such  Outfit.  The  Bill  prayed 
for  an  Account  of  the  Defendant's  Receipts,  Payments 
and  Disbursements  on  account  of  die  Ship,  since  the 
PlaintifTs  Father  and  the  Defendant  became  the  Ownen 
thereof,  and  that  the  Defendant  might  be  compelled  to 
pay,  to  the  Plaintifi*,  what  should  be  found  due  to  him 
aa  taking  the  Account;  and  that  the  Defiendant  might 
not  be  allowed  to  retain  any  part  of  the  Plaintiff's  Share 
of  the  Profits  of  the  sixth  voyage,  on  account  of  the 
Repairs  or  Expenses  of  the  Outfit  of  the  Ship  prepara- 
tory to  her  voyage  to  India, 


The  Cause  was  heard,  at  the  Rolls,  on  the  2d  of  De- 
cember 1822,  when  it  was  referred,  to  the  Master,  to 
take  an  Account  of  all  Sums  of  Money  received,  paid, 
laid  out  and  expended,  by  the  Defendant,  for  or  in 
respect  of  the  Ship  and  the  seveml  Cai^oes,  Freight6> 
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Earnings  and  Profits  thereof,  since  James  Davis  and 
the  Defendant  became  the  Owners,  with  liberty  to  state 
special  circumstances* 

The  Master  reported  that  the  Defendant  had  received, 
for  Freight  and  Earnings  of  the  Ship,  Smus  to  the 
amount  of  52,062  L  Os.2  (L,  and  had  paid  and  expended, 
in  respect  of  the  Ship,  47,360  /.  14«.,  leaving  a  Balance 
against  the  Defendant  of  5,501 1.  6  s.  Bd.:  that  the 
Defendant  had  acted  as  mani^ng  Owner  with  the  con- 
sent of  the  Plaintiff,  and  that  the  Ship,  having  ter- 
minated her  fifth  voyage,  in  June  1818,  the  Defendant, 
as  managing  Owner,  engaged  her  on  the  sixth  voyage, 
and  expended,  all  the  Profits  of  the  fifth  voyage,  in 
the  Outfit  for  the  sixth;  and  that,  on  the  return  of  the 
Ship  from  the  last-mentioned  voyage,  in  December 
1819,  the  Defendant  engaged  her  for  the  seventh 
visage,  by  Charter-party  with  the  East  India  Company, 
dated  the  10th  of  January  1820,  by  which  it  was  stipu- 
lated that  various  heavy  and  substantial  permanent 
Repairs  should  be  done  to  the  Ship,  and  that  she  should 
be  afloat  on  the  22d  of  May  1820 :  that,  for  the  purpose 
of  putting  the  Ship  in  a  At  condition  to  perform  the 
voyage  agreeably  to  the  stipulation  of  the  Charter- 
party,  it  was  necessary  to  do  considerable  Repairs  to 
her,  and  to  supply  her  with  Stores  and  Provisions,  and 
to  pay  Custom-house  charges ;  and  that,  previous  to  the 
arrest  of  the  Ship,  the  Defendant  had  properly  caused 
to  be  done  and  supplied  to  the  Ship,  out  of  the  Profits 
of  the  sixth  voyage,  and  at  his  own  Expense,  Repairs, 
Stores  and  Provisions  necessary  for  the  Ship  and  her 
intended  voyage,  to  the  amount,  in  the  whole,  of 
3,0472.  6  s.  S  d.f  and  which  the  Master  allowed  the  De- 
fendant in  taking  the  Account  directed  by  the  Decree* 
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And  the  Mcater  found  that  the  Repairs  and  Stores  were 
of  a  substantial  and  permanent  nature,  and  that  the  same 
were  not  exhausted  or  worn  out  by  or  on  the  seventh 
voyage,  but,  on  the  contrary,  that  the  Ship  was  very 
materially  increased  in  value  thereby,  and  that  she  had 
the  use  and  benefit  of  them  upon  the  subsequent 
eighth  voyage.  The  McLster  further  stated  that  the 
Plaintiff  was  fully  aware  of  the  negotiation  for  the 
Charter-party,  and  of  the  execution  thereof,  and  of  the 
doing  of  the  Repairs  and  supplying  the  Stores  and 
Provisions,  and  fully  acquiesced  therein ;  and  that,  at 
different  times  between  the  months  of  January  and 
June  1820,  both  inclusive,  the  Plaintiff  pressed  the 
Defendant  to  pay  him  one  Third  of  the  Profits  of  the 
sixth  voyage,  but  which  the  Defendant  refused,  be- 
cause the  whole  and  more  would  be  necessary  to  pay 
the  Expenses  of  the  Repairs  and  Outfit  for  the  seventh 
voyage :  that  all  the  Repairs,  Stores,  Provisions  and  Cus- 
tom-house Expenses  having  been  completed  and  paid,  and 
the  Ship  being  upon  the  point  of  sailing  under  the  sti- 
pulations of  the  Charter-party,  the  Plaintiff,  on  the  16th 
of  June  1820,  made  an  Affidavit,  before  the  Judge  of 
the  Admiralty  Court,  that  he  was  dissatisfied  with  the 
conduct  of  the  Defendant  in  the  management  of  the 
Ship,  and  that  it  was  necessary,  for  the  Security  of  his 
one  Third  part,  that  the  Defendant  should  give  Security 
for  the  safe  return  of  the  Ship,  to  the  amount  of  2,50Q  /., 
the  value  (as  the  Plaintiff  swore)  of  such  one  Third  part: 
that,  accordingly,  a  Warrant  issued  out  of  the  said  Court, 
for  arresting  the  Ship,  which  was  detained  until  the 
Defendant  gave  Bail,  to  the  Plaintiff,  to  the  amount  of 
2,500  2.,  for  the  safe  return  of  the  Ship :  that,  by  the 
Maritime  Law,  and  the  Rules  and  Practice  of  the  Court 
of  Admiralty,  in  cdse  the  Ship  had  been  lost  on  her 
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voyage,  or  in  any  other  way  prevented  from  returning 
to  the  Port  of  London^  the  Defendant  and  his  Bail  would 
have  been  compelled  to  pay  the  2,600  2.  to  the  Plaintiff, 
without  further  inquiry  as  to  the  value  of  his  Share : 
that,  at  the  time  of  the  arrest,  the  2,600 1,  was  the  full 
value  of  the  Plaintiffs  Share,  including  the  Ilepair8,Stores, 
Provisions  and  Expenses,  and  much  more  than  the  pre- 
vious value  thereof,  as  the  value  of  the  whole  Ship, 
previous  to  such  Repairs,  8cc.,  did  not  exceed  3,600  /. : 
that,  by  the  Rules  and  Practice  of  the  Admiralty  Court, 
it  is  necessary,  in  all  Cases  of  Arrest,  for  the  Defendants 
to  give  Bail  for  the  Sum  sworn  to  by  the  Plaintiff,  or 
else  for  a  Commission  of  Valuation  to  be  issued  out  of 
that  Court,  and  that,  upon  such  Valuation,  the  value  of 
the  Ship  is  taken,  according  to  the  state  of  it  at  the 
time  of  the  arrest,  with  all  the  Repairs,  Stores  and 
Provisions  that  may,  at  the  time,  have  been  done  or 
supplied  to  hen 


1831. 


Davis 


JOHNSTOK. 


The  Defendant  excepted  to  the  Report  on  the  ground 
that  the  Master  had  charged  him  with  the  Sum  of 
9,608  /.,  being  the  Freight  paid  to  him  for  the  seventh 
voyage :  and  because  the  Master ^  by  so  charging  the 
Defendant,hadfound,onthe  general  Account  directed  by 
the  Decree,  a  Balance  of  6,691  /.  6«.  3  £2.,  to  be  due  from 
him ;  whereas  he  ought  to  have  found  1,834  L  lAs*  6  d., 
to  be  due  to  him,  as  would  have  been  the  state  of 
the  Account  if  the  Master  had  (as  the  Defendant  con- 
tended he  ought  to  have  done)  excluded  the  9,608/., 
received  for  Freight  of  the  seventh  voyage,  from  the 
Account* 


The  Oause  having  come  on  to  be  heard  on  the 
ceptions,  and  for  Further  Directions, 
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1831.  Sir  Edieard  Sugden,  and  Mr.  Gambier  for  the  Plain- 

"^^  tiff|  said  that  the  Defendant  was  precluded  from  entering 

i^Avi8  j^^  ^^y  discusfiion  as  to  the  Plaintiff  being  excluded 
from  his  Share  of  the  Profits  of  the  seventh  voyage,  by 
the  Terms  of  the  Peciee^  which  directed  the  Account  of 
all  the  voyages  made  by  the  Ship  to  be  taken  generally. 

The  Vice-'CkancelloT^  after  hearing  Mr.  Knight  and 
Mr.  J.  Martin  for  the  Defendant,  allowed  the  objec- 
tion, but  ordered  that  the  Cause  should  stand  over  to 
enable  the  Defendant  to  have  it  reheard,  and  the  Decree 
qualified  by  inserting  in  it  a  reservation  of  the  Ques- 
tion as  to  the  seventh  voyage. 

The  Cause  wasy  accordingly,  reheard  at  the  Rolls, 
when  the  Master  of  the  RoUs  declared  that  the  Account 
directed  by  the  Decree,  was  to  be  without  prejudice  to 
any  Question  between  the  Parties  as  to  the  Right  of  the 
Plaintiff  to  a  Share  of  the  Freight  and  Earnings  of  the 
Ship  in  respect  of  the  seventh  voys^e,  and  as  to  the 
liability  of  ^e  Plaintiff  to  contribi;vte,  as  a  Part-owner, 
to  the  Disbursements  on  account  of  the  Ship,  between 
the  termination  of  the  sixth  voyage,  and  the  arrest  of 
the  Ship  by  the  Plaintiff. 

The  Cause  having  come  on  again  on  the  Exceptions, 
apd  for  Further  Directions,  it  was  contended  .by 

Mr.  Knight  and  Mr.  J.  Martin,  for  the  Defendant, 
in  support  of  the  Exceptions,  that  the  Plaintiff  was 
excluded  from  all  participation  in  the  Profits  of  the 
seventh  voyage,  by  having  arrested  the  Ship,  and 
thereby  obtained  security  for  the  Payment  of  the  full 
value  of  his  Share,  in  case  she  did  not  return  to  the  Port 
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of  London ;  and  that  the  Plaintiff  had  so  admitted  by 
his  Bill,  which  stated  that,  by  the  arrest,  he  gave  up 
or  was  excluded  firom  any  Share  of  Profit  from  the 
voyage  then  in  contemplation :  that,  although  the  Plain- 
tiff was  so  excluded,  still  he  was  bound  to  pay  his  pro^ 
portion  of  the  Expenses  of  the  voyage  incurred  previous 
and  up  to  the  time  of  the  arrest,  by  reason  of  the  whole 
of  those  Expenses,  or  the  benefit  thereof^  being  included 
in  the  Sum  for  which  the  Defendant  was  compelled  to 
give  security,  to  the  Plaintiff,  in  the  Admiralty  Court. 


1831. 
Davis 

johkston. 


Mr.  Gambler  for  the  Plaintiff  referred  to  the  Case  of 
theShip«ilpoao"(a). 

The  Vtce-ChanceUoT  declared  that  the  Plaintiff  having 
taken  security  for  the  value  of  his  Share,  was  not  en- 
titled to  participate  in  the  Profits  of  the  seventh  voyage, 
but  was  to  be  charged  with  his  Share  of  the  Outfit  and 
Repairs  of  the  Ship  incurred  previous  and  up  to  the  time 
of  the  arrest.  And  it  was  referred  back  to  the  Master 
to  review  his  Report. 


(a)  1  Hagg.  Adm.'  Reports,  306. 
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^831;  GRINNELL  v.  COBBOLD. 

30th  July. 

*        ^        '      J  HE  Plaintiffs  were  the  Owners  of   an  American 

Fracttce.        Packet  called  the  Columbia,  which  sailed  regularly  from 
Cotnmusum  to  . 

Examine  IVii'    ^^^  York  to  London  and  back,  on  certain  fixed  days. 

nesses  Abroad.  The  Defendants  were  the  Owners  of  a  British  Ship 

An  Action  hav-  ^^^^  ^^  Betsey.     On  the  21st  of  February  1831,  the 

ing  been    ^  Columbia  ran  down  the  Betsey  off  the  Sussex  Coast; 

S^^pfiSSffr'  and,  on  the  6th  of  March  following,  the  Defendants 

whose  Witnesses  brought  an  Action,  in  the  Court  of  King's  Bench,  against 

J^ere  ^^t  to  the  Plaintiffs,  for  the  loss  of  their  Ship.    The  Plaintiffs 

for  NewTork  pleaded  Not  Guilty,  whereupon  Issue  was  joined ;  and, 

they  applied  to  on  the  10th  of  May  1831,  the  Issue  was  delivered,  with 

Ke  KiWs^  Notice  of  Trial  for  the  first  Sittings  in  the  then  next 

Benchy  under  Term,    but,    owing   to   the    press    of  business,     the 

1  WiU.  4,  c.  92,  Cause  could  not  then  be  tried  :  and,  with  the  consent  of 

for  a  Commis-  . 

sion  to  examine    ^^  Attomies  on  both  sides,  the  Cause  was  appointed 

their  Witnesses  for  trial  on  the  31st  of  October  1831,  at  which  time  it 
But  his  Lordship  ^^  expected  that  the  Columbia  would  be  in  England. 
ordered  them  to  On  the  9th  of  July  1831,  the  Colu$nbia  being  then  in 

be  examined       England,  and  the  Plaintiffs  wishing  to  have  some  of  the 

vtva  voce  before  ^  - 

a  Gentleman  of  Crew,  whom  they  considered  to  be  material  Witnesses 

the  Bar,  with      on  their  part,  examined  before  the  trial,  under  1  Will.  4, 

Defendants  to     ^*  ^^  (^)'  obtained  a  Smnmons,  firom  the  Chief  Justice 

attend  and 

cross-examine 

them.    The 

Plaintiffs  took 

no  proceedings 

under  that 

Order,  but  their 

Witnesses  having  shortly  afterwards  gone  to  New  York,  they 

filed  a  Bill  in  this  Court,  and  afterwards  moved  for  a  Commission 

to  examine  their  Witnesses  there :  Motion  granted. 


{fl)  By  sect.  4  of  that  Act,  it  is  enacted,  *'  That  it  shall  be 
lawful  to  and  for  each  of  the  said  Courts  at  fFestminster,  and 
also  the  Court  of  Common  Pleas  of  the  County  Palatine  of 
Lancaster,  and  the  Court  of  Pleas  of  the  County  Palatine  of 
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of  the  King's  Bench^  ordering  the  Defendants'  Attorney 
to  attend  him  on  the  12th  of  July  1831,  and  show  cause 
why  the  Plaintiffs  should  not  be  at  liberty  to  examine 
Witnesses  in  the  Action.  The  Attomies  on  both  sides 
attended  accordingly ;  when  the .  Plaintiffs'  Attorney 
urged  that  the  Witnesses  should  be  examined  on 
Interrogatories;  but  his  Lordship  ordered  that  they 
ishould  be  examined  vivA  voce,  before  a  gentleman  of 
the  Bar,  with  liberty  for  the  Defendants'  Attorney  to 
attend  and  Cross-examine  them.  The  Plaintiffs,  how- 
ever, took  no  proceedings  under  that  Order;  but,  on 
the  14th  of  July  1831,  they  filed  the  Bill  in  this  Cause, 
stBitiag  that  certain  Persons  who  were  on  board  the 
Columbia  when  the  two  Ships  came  in  contact,  were  then 
in  England^  and  that  they,  or  some  of  them  were 
expected  to  be,  shortly,  at  New  York,  and  would  not  be 
in  England  at  the  trial  of  the  Action :  that  the  Evidence 
of  the  Persons  aforesaid  was  necessary  for  the  defence 
of  the  Plaintiffs  to  the  Action :  that  divers  other  Persons 
were   at  New  York,    and   elsewhere   abroad,    whose 


1831. 

* V ' 

Grin  NELL 

V. 
COBEOLD. 


Durham,  and  the  several  Judges  thereof,  in  every  Action  de- 
pending in  such  Court,  upon  the  application  of  any  of  the 
Parties  to  such  Suit,  to  order  the  examination  on  Oath, 
iipon  Interrogatories  or  otherwise,  before  the  Master  or  Pro- 
thonotary  of  the  said  Court,  or  other  Person  or  Persons  to  be 
named  in  such  Order,  of  any  Witnesses  within  the  jurisdic* 
lion  of  the  Court  where  the  Action  shall  be  depending,  or  to 
order  a  Commission  to  issue  for  the  Examination  of  Wit- 
nesses on  Oath,  at  any  place  or  places  out  of  such  jurisdic- 
tion, by  Interrogatories  or  otherwise,  and,  by  the  same  or 
any  subsequent  Order  or  Orders,  to  give  all  such  directions 
touching  the  time,  place,  and  manner  of  such  Examination, 
as  well  within  the  jurisdiction  of  the  Court  wherein  the 
Action  shall  be  depending,  as  without,  and  all  other  mea- 
sures and  circumstances  connected  with  such  Examination 
as  may  appear  reasonable  and  just." 
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1831.  Evidence  would  be  material  to  the  Plaintiffs  upon  thfe 

*        ^        '      trial  of  the  Action,  and  who  would  be  able  to  prove 

G  RINK  ELL     ^.jjg  ^J^e  ^f  the  Columbia^.    The  Bill  prayed  for  a 

r^  '  ^  Discovery  and  a  CommiBsion  to  examine,  de  bene  esse, 
the  Persons  who  were  on  board  the  Columbia,  when  the 
two  Ships  came  in  contact,  and  who  were  then  in 
England,  and  for  Commissions  to  examine  Witnesses 
at  New  York  and  elsewhere  abroad,  in  order  that  the 
Plaintiffs  might  have  the  benefit  of  their  testimony  at 
the  trial ;  and  that  the*  Defendants  might  be  restrained 
from  prciceeding  with'the  Action. 

The  Defendants,  in  their  Answer,  which  was  filed  on 
the  22d  of  July  1831,  said  that  the  Columbia  was  ex- 
pected to  sail,  shortly,  ior  ^New  York,  but  that  she  was 
expected  to  return  to  England,  before  the  trial,  and 
that  if,  by  any  accident,  she  should  not  have  then 
arrived,  imd  any  of  the  Plaintiffs'  Witnesses  should  be 
absent  on  that  account,  the  trial  would  be  postponed,  if 
the  Chief  Justice  should  so  direct;  and  that  they  did 
not  believe  that  any  of  the  Persons  who  were  on  board 
the  Columbia,  when  the  two  Ships  came  in  contact, 
would  be  out  o{  England  at  the  trial,  unless  the  Plain- 
tiffs should  omit  to  bring  back  any  of  the  Crew ;  that, 
though  there  might  be  Persons  at  Neu)  York  or  else- 
where abroad,  who  might  be  able  to  give  Evidence  as  to 
the  value  of  the  Packet^  yet  their  Evidence  was  not  ma^ 
terial  to  the  Plaintiffs,  because  the  Packet  was,  at  that 
time,  and  had  been,  frequently  before,  in  England,  and 
was  expected  to  return  to  England  before  the  trial,  and 
had  been  repaired  by  English  Shipwrights,  and  seen  by 
Merchants,  Shipowners,  Shipwrights  and  other  Persons 
resident  in  England,  and  able  to  depose  to  the  value 

*  See  53  Geo,  3,  c.  159,  s.  i. 
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thereof:  that  the  Plaintiffs,  if  they  deemed  Evidence  of 
the  value  of  the  Packet  to  be  material,  ought  to  have  it 
valued  before  it  sailed  from  Englandy  by  competent 
Persons,  who  might  give  Evidence  of  the  value,  at  the 
trial :  that  the  Plaintiffs  were  not  entitled  to  examine 
the  Persons  alleged  to  be  in  this  country,  de  bene  esse^ 
except  under  the  Chief  Justice*s  order ;  and  that  they 
were  not  entitled  to  have  a  Commission  for  the  exami* 
nation  of  their  alleged  Witnesses  abroad,  such  exami-? 
nation  being,  for  the  reasons  aforesaid,  wholly  unneces- 
sary; that,  if  the  Plaintiffs  had  conceived  such 
examination  to  be  material,  they  might  and  ought  to 

• 

have  applied,  to  the  Chief  Justice,  for  that  purpose,  but 
that  they  never  stated,  before  filing  their  Bill,  that  they 
desired  any  examination  of  Witnesses  abroad,  and,  if 
they  had  desired  it,  and  taken  st^ps  for  that  purpose, 
in  reasonable  time,  such  examination  would  have  been 
completed  before  the  time  fixed  for  the  trial,  but,  if  it 
were  now  allowed,  it  would  delay  the  trial. 


1831. 
^- — V • 

Grinkell 


C^BBOLD. 


The  Plaintiffs  now  moved  for  a  Commission  to 
examine  Witnesses  at  New  York.  The  Motion  was 
supported  by  the  Affidavit  of  one  of  the  Plaintiffs,  who 
was  the  Captain  of  the  Packet.  .  He  deposed  that  the 
Persons  who  composed  the  Crew,  at  the  time  of  the 
accident,  were  necessary  Witnesses  for  the  Plaintiffs : 
that  those  Persons  returned,  with  the  Columbia,  to 
New  York,  after  the  accident;  and,  on  the  23d  of 
June  1831,  again  arrived  by  her  in  England :  that  the 
Deponent,  previous  to  his  sailing  for  New  York  in 
March  1831,  had  arranged,  with  his  Attorney,  that  the 
Action  should,  if  practicable,  be  tried  on  the  return  of 
the  Columbia  to  England,  which,  in  the  ordinai*y  course 
of  her  navigation  would  be  in  the  latter  end  of  June 
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GaiNNBLL 

V. 
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1831,  at  wluch  time  the  Courts  would  be  sittiag  at  Nid 
Prim :  that,  on  his  aniyal  in  London^  in  June,  he  called 
on  hiB  Attorney  and  stated  that  he  was  then  ready  togo 
to  trial;  and  that  his  Attorney,  together  with  the 
Defendants'  Attorney,  applied  to  the  Chief  Justice,  to 
fix  the  trial  for  the  day  next  after  the  then  Sittings,  but 
that,  owing  to  the  number  of  previous  Causes,  and  to  the 
Circuit,  the  trial  could  not  then  take  place :  that  the 
Attomies  cm  both  sides,  again  applied,  to  the  Chief 
Justice,  to  appoint,  with  consult  of  all  Parties,  some  day 
at  the  end  of  October  for  the  trial ;  but,  Counsd  no4 
being  able  to  attend  at  that  time,  it  was  proposed  that 
the  trial  should  take  place  during  Michaelmas  Term, 
provided  proper  arrangements  could  be  made  for  that 
purpose:  that  the  time  fixed  for  the  return  of  the 
Packet  to  Jiew  York,  was  the  26th  of  November,  and 
great  inconvenience  would  arise  firom  its  being  detained 
after  that  day :  that  the  Deponent  was  informed  and 
believed  that,  according  to  the  usual  course  of  the 
King's  Bench,  the  trial  could  not  take  place  until  after 
the  26th  of  November,  though  the  Plaintiffs  wers 
anxious  that  it  should  take  place  as  early  as  possible: 
that  he  had  brought  back  all  the  Persons  who  com* 
posed  his  Crew  when  the  accident  happened,  that 
they  might  be  examined  in  person ;  and  that  he  and  the 
other  Plaintiffs  would  use  all  the  means  in  their  power, 
to  bring  the  same  Persons  back  again;  but  that  it  might 
be  impossible  to  bring  back  the  whole  of  them,  because 
it  was  usual  for  many  of  the  Sailors  to  leave  the  Ship, 
at  the  end  of  each  voyage ;  and  because  they  might  be 
lost  or  dispersed  in  the  course  of  navigation. 


Mr.  Knight  and  Mr.  G.  JRichards,  for  the  PLuntiffs, 
now  moved  for  a  Commission  to  examine  Witnesses  at 


CASES   IN   CHANCERY. 


551 


Hew  York.  They  said  that  the  1  Will.  4,  c.  22,  did  not 
take  away  the  jurisdiction  of  this  Court  to  grant  Com^^ 
Hiififiions  to  examine  Witnesses  abroad :  that,  if  the  Com- 
mission were  returned  in  time,  the  Plaintiffs  would  have 
the  benefit  of  it,  but,  if  not,  they  would  be  forced  to  go 
to  trial  without  any  Evidence  at  all :  that  the  Plaintiffs 
were  ready  to  go  to  trial  when  the  Witnesses  were  in 
JEnglamdy  but  tiiat  the  course  of  the  business  in  the 
Court  of  King's  Bench  would  not  allow  of  it :  that  the 
Crew  were  hired  for  a  single  voyage  only,  and  fre- 
quently ceased  to  r^iew  their  engagements :  that  they 
could  not  be  detained  without  breaking  in  upon  the 
arrangements  for  conducting  the  Trade  between  London 
and  New  York,  which  was  carried  on  by  means  of  the 
line  of  Packets,  which  had  regular  times  for  going  and 
returning:  that,  though  some  of  the  Seamen  might 
probably  return  to  England,  there  was  no  ground  for 
expecting  that  the  Passengers  who  were  on  Board  when 
the  accident  happened,  would  be  ever  again  in  this 
Country. 


1831. 


Grinnbll 

COBBOLD. 


Mr.  Pepys  and  Mn  Jacoh,  for  the  Defendants,  said 
that  as  the  Chief  Justice  of  the  King's  Bench  had 
decided,  upon  a  Summons  which  had  been  obtained  by 
the  Plaintiffs  themselves,  that  the  Witnesses  ought  to 
be  examined  vwa  voce,  the  Plaintiffs  were  precluded 
from  applying  to  this  Court  for  a  Commission,  which 
could  not  be  granted  except  on  the  ground  that  the 
Chief  Justice  had  miscarried:  that  the  Seamen  were 
under  the  control  of  the  Plaintiffs,  who  had  sent  them 
abroad  in  order  to  prevent  their  being  examined  viva 
voce,  and  that,  if  the  Motion  were  refused,  the  Plaintiffs 
would,  immediately,  bring  them  back  ;  and,  if  the  Sea- 
men should  not  be  in  England  when  the  Action  was  to 
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be  tried,  the  Court  of  King's  Bench  would  postpone  the 
trial :  that  the  Plaintiffs  had  been  guilty  of  delay,  as 
the  Action  was  commenced  in  March,  but  the  Bill  was 
not  filed  till  the  14th  of  July:  that,  in  Hart  y.  Strcmg 
(b),  a  Motipn  like  the  present  was  refused  on  the 
ground  of  delay  only,  though  no  Injunction  was  asked 
for :  that  the  value  6f  the  Packet  was  immaterial,  as  the 
Act  of  Parliament  (c)  which  limits  the  liability  of 
Captains  to  the  value  of  their  Ships,  applied  to  BritUk 
Ships  only ;  and  that,  at  all  events,  the  value  of  the 
Ship  must  be  ascertained,  not  at  New  York,  but  in 
London,  where  the  Action  was  to  be  tried. 

The  Vice-chancellor: 

The  Motion,  in  this  Case,  does  not  seek  to  stay  the 
proceedings  at  Law. 

It  is  stated  that  a  similar  App^cation  was  refused  by 
the  Chief  Justice  of  the  King's  Bench ;  and  that  his 
Lordship  ordered  that  the  Witnesses  should  be 
examined,  vivd  voce,  in  this  Country :  but,  as  I  do  not 
know  the  grounds  on  which  his  Lordship  proceeded, 
I  am  bound  to  exercise  my  own  discretion,  upon  the 
subject  of  this  Motion;  for  it  is  quite  clear  that  this 
Court  is  not  deprived  of  its  jurisdiction  to  grant  Com- 
missions. 

The  Captain  of  the  Packet  states,  in  his  Affidavit, 
that  it  is  customary,  for  some  of  the  Sailors,  to  leave 
the  Ship  at  the  end  of  every  voyage :  and,  therefore, 
they  may  not  re-appear  in  this  Country.    With  respect 


{b)  3  Rum.  559. 

(c)  53  Geo.  3,  c.  159 ;  and  see  Abbott  on  Shipping,  573. 
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to  the  Passengers  it  is  not  pretended  that  the  Captain 
has  any  control  over  them,  and  they  may  be  as' 
capable  as  the  Crew  of  giving  important  evidence  at  the 
trial.  I  think,  therefore,  that  this  is  clearly  a  Case  in 
which  a  Commission  ought  to  be  granted. 
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Gbinmbll 

V. 
COBBOLD. 


Order  that  the  Plaintiffs  be  at  liberty  to  take  out 
a  Commission  for  the  Examination  of  their  Witnesses  at 
New  York,  returnable  without  delay. 


The  Defendants  afterwards  moved  the  Lord  Chan-- 
eelhr  to  discharge  the  above  Order :  but  his  Lordship 
refused  the  Motion,  and  ordered  that  the  Commission 
should  issue  as  directed  by  the  Vice-chancellor,  the 
Plaintiffs  undertaking  to  pay  the  Costs  of  the  applica- 
tion made  by  them  to  the  Chief  Justice  of  the  King's 

Bench,  and  to  abandon  the  Order  pronounced  there- 
upon,     z    /t  ic  ^t.y^f/. 


o  o  9 
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'833:  GIBBS  V.  PAYNE. 

9th  December. 

p     . .  AT  the  time  appointed  for  considering  the  matters  of 

Evidence  before  the  Decree,  the  Master  did  not  decide  whether  the 

the  Master.      matters  requiring  Evidence   should  be   supported  by 
Cunsiruciton  of    ._.     ,  ,  .         -  ,,t.  ,  v     1     1     "i 

KXst  Order.      Affidavits  or  by  examination  of  Witnesses  (a) :  he  had, 

however,  (notwithstanding  the  Defendant  objected)  ad- 

d^8  n^dSrde  ™**®^  Affidavits  in  support  of  the  Plaintiff's  state 
at  the  time  ap-     of  Facts ;  and,  on  that  account,  the  Defendant  excepted 

pointed  for  con-  ^o  his  Report. 

sideringtne  De-  ^ 

cree,  to  admit 

Affidavits  as  The  Exception  having  come  on  for  hearing,  the  Ftoft- 

not  afterwards  Chancellor  ruled  that  the  Master  ought  to  decide,  at 
receive  them,  the  time  appointed  for  considering  the  matters  of  the 
unless  by  con-      Decree,  whether  the  matters  requiring  Evidence  ought 

to  be  proved  by  Affidavit  or  by  Examination  of  Wit- 
nesses ;  and  that,  if  he  omitted  to  do  so,  the  practice 
must  remain  as  it  was  before  the  issuing  of  the  Orders ; 
and  his  Honor  allowed  the  Exception. 

Sir  E.  Sugden,  Mr.  Knight,  Mr.  Wakefield,  and  Mr. 
TorriaTio,  appeared  for  the  different  Parties. 


(a)  ^e  51st  of  Lord  Lyndhurst's  Orders. 
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SIMEON  V.  SIMEON.  1831 : 

29th  July. 

The  late  Sir  John  Simeon^  by  his  Will  dated  the  27th  '        ' 

January  1824,  after  reciting  that,  by  the  Settlement  on  * 

his  Marriage  with  his  Wife,  Dame  Rebecca  Simeon,  she  A  Power  over 
would,  in  the  event  of  her  surviving  him,  become  entitled,  r^^^^^  -2f 
for  her  life,  to  the  Dividends  of  16,2702.  Stock,  then  quired  to  be  ex- 
standing  in  the  names  of  the  Trustees  of  the  Settlement,  SS?«^^.  ^^^ 
and  that  he  wsb  desirous  of  securing  to  her,  for  her  life,  published  in  the 
a  clear  Income  of  2,000  L  per  Annum,  bequeathed,  to  the  presence  of^  and 
Trustees  of  his  Will,  so  much  of  the  Stock  belonging  to  witnesses^  TTie 
him  at  his  death,  the  Dividends  whereof,  with  the  Divi-  Donee  professed 

dends  of  the  15,279/.  Stock,  would  make  up  the  clear  J?  exercise  the 

Jt  ower  Dv  a  W  ill 
annual  Sum  of  2,000  /. ;  and  he  directed  his  Trustees  to  which  was 

pay  the  same  to  his  Wife,  and  that,  after  her  death,  the  signed  by  her, 

Stock  so  directed  to  be  appropriated  for  her  benefit,  le^gj  her  sj^. 

should,  subject  to  the  power  thereinafter  given  to  her  to  nature  to  the 

dispose  of  a  part  thereof,  sink  into  his  residuary  Per-  J^?  ^|y jtnesses, 

.  but  did  not  sign 

sonal  Estate.  Provided  always  that  it  should  be  lawful  for  it  in  their  pre- 

his  said  Wife,  by  her  last  Will  and  Testament  in  writing,  «ence,  and  the 
or  any  Codicil  or  Codicils  thereto,  to  be  respectively  ^1^^^^^^  times, 
sifpMd  and  published  by  her  in  the  presence  of,  and  to  be  signed  an  Attes- 
attested  by  two  or  more  credible  Witnesses,  to  give,  be-  x^utiSThad^ 
queath  and  dispose  of  the  Sum  of  3,000/.  sterling,  to  signed  and  deli- 
be  charged  and  chargeable  upon,  and  raised  and  paid  yered  the  Will, 
out  of  the  Stocks,  Funds  or  Securities  which  should  ^^^^ .  Held 
be  appropriated  for  her  benefit,  as  thereinbefore  was  that  though  de- 
directed.  ^^^^ """  T.*' 
luicvM^.                                                                                      valent  to  publi- 

cation,  the  Pow- 

Sir  John  Simeon  died  in  February  1824.  er  was  not  well 

exercised, 
o  o  4 
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SiMSON 

Simeon. 


the  Power  was  not  well  executed,  it  will  aid  the  Execu- 
tion  in  favour  of  the  Testatrix's  Children. 

Mr.  Beames,  Mr.  Girdlestane,  jun.,  and  Mr.  James 
Russell,  for  the  Defendants : 

The  Power  was  not  duly  executed.  Delivery  has 
reference  to  a  Deed,  and  is  inapplicable  to  a  WilL 
Moodie  Y.  Reid  is  an  authority  for  the  Defendants. 

[The  Vice^ChiOMcdlor : — ^The  Delivery  was  equivalent 
to  publication.]   //  ^j^  -f-  ^ff  ^  /  ^^  ^"^^ff^ 


It  is  manifest,  from  the  Evidence,  that  the  Witnesses 
attested  the  Will  at  different  times,  and  that  neither  of 
them  was  present  when  it  was  signed  by  the  Testatrix. 
Stanhope  v.  Keir(b),  Jones  v.  Dale(e),  In  this  last 
case,  Reynolds,  J.  said :  **  Saying  and  doing  a  thing  is 
not  the  same  thing ;  and  his  saying  he  had  writ  it  him- 
self won't  amount  to  a  subscribing  in  the  presence  of 
three  Witnesses,  as  the  Power  requires."  That  case  is 
in  point. 


The  Yice-Chancellob: 

If  there  had  been  the  requisite  number  of  Witnesses 
to  Lady  Simeon's  Will,  it  would  have  been  duly  exe> 
cuted  under  the  Statute  of  Frauds ;  but  it  is  clearly  not 
a  good  execution  of  the  Power.  The  Court,  however, 
will  aid  the  defective  Execution,  so  •  far  as  it  extends  to 
her  Children. 


(i)  2  Sim.  &  Stu.  37. 

(c)  Sug.  Treat.  Powers,  5th  Edit;  943,  343. 
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SUTTON  t;.  LORD  MONTFORT.  1831 : 

ist  August. 


The  Defendant,  Lady  Mmtfort^  lived  sepaiate  from   Jj^^fj^j^^^ 

the  Defendant,  Lord  Mantfortf  her  Husband,  and  occu- 

pied  a  House,  with  a  Court-yard  or  Garden  belonging  to  Injunction 

it,  under  a  Lease  from  the  Dean  and  Chapter  of  Wut^  fS  d^  ^h-^ 

minster.     The  Court-yard  or  Garden  was  thirty-four  stniction  of  an- 

Feet  from  North  to  South,  and  seventeen  Feet  bom  ^^^^  Lights, 

agamst  a  Lessee 
West  to  East,   and  was  bounded,  on  the  West  and  of  an  Ecclesias- 

North,  by  two  of  the  sides  of  the  House ;  on  the  East,  tjcal  Corpora- 
by  a  dwarf  Party-wall,  about  seven  Feet  high,  and,  on  the^Pldntiffs 
the  South,  by  Piccadiily.    On  the  East  side  of  the  dwarf  establishing 
Party-wall,  was  a  Passage  running  Northward  from  Pio-  their  right  to 
eadiUy,  which  was  thirty*four  Feet  fitun  North  to  South,  -^  ^q  Action.' 
and  ten  Feet  from  West  to  East,  and  was  bounded  on  ^  / ^h^^/k,^^ 
the  West,  by  the  dwarf  Party-wall,  on  the  North,^  by  j  th^  ^<^> 
the  fit>nt  Wall  of  a  House  occupied  by  the  Plaintiff 
Tutifm^  on  the  East,  by  the  front  Wall  of  a  House  occu* 
pied  by  the  Plaintiff,  Miss  Jelfe^  and,  on  the  South,  by 
Piccadilb/.    So  that,  but  for  the  Party-wall,  the  Court- 
yard and  Passage  would. have  formed,  together,  a  dear, 
open,  rectangular  Space,  .of  thirty^bur  Feet  from  North 
to  South,  and  twenty-seven  Feet  from  East  to  .West, 
and  bounded,  on  the  West,  byone  side  of  hady  Mont" 
fort's , House,  on  the  North,  partly  by  another- side  of 
the  same  House,  and,  partly,  by  the .  front  of  Mr. 
Tutton's  House  (which  two  last^mentiohed  Walls  were 
in  one  continued  line)  on  the  East,  by  the  front  of  Miss 
Jelfb's  House,  and,  on  the  South,  by  PiccadUly. 


1831. 

* V ' 
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Lady  Montfort  having  put  in;  het  Answer,  now  mored 
to  dissolve  the  Injunction. 

Mr.  Pepys  and  Mr.  J,  RamiUy,  in  support  of  the 
Moticm,  said  that  Lady  Mantfairf%  House  belonged 
to  the  Dean  and-  Chapter  of  Wetiminsterf  who  were 
incapable  of  granting  an  Easement,  or  dealing  with 
their  Property,  in  any  manner,  so  as  to  prejudice 
their  Successors:  that  no  Ghrant  could  be  presumed 
against  a  Body  who  were  incapable  of  makii^  it 
Barker  v.  Richard$an  (a),  Daniel  v.  North  (b) :  that  this 
Courtyould  not  interfere  m  every  case  of  darkening  ancient 
Lights,  which  would  entitle  a  Party  to  a  Verdict  in  an 
Action,  but  only  in  Cases  where  the  injury  might  be 
irreparable,  as  where  loss  of  Health,  lose  of  Trade,  or 
destruction  of  the  means  of  existence  might  ensue. 
Attorney-general  v.  Nichol(e),  Wynetanley  y,  Lee{d)i 
that  the  present  Case  was  precisely  parallel  to  Wjph 
etaniey  v.  Zee,  both  as  to  the  absence  of  legal  Right 
in  the  Plaintiffc^  and  the  esttent  of  the  injury  comfdaiDed 
of:  that'  this  Case  was  even  stronger  than  Wynst^mUf 
V.  Lee;  because,  thei^,  the  existence  of  the  l^al  Right 
was  doubtful,  but  hone,  it  clearly  did  not  exist:  that,  if 
there  were  any  pretence  of  legal  Right,  this  Court  would 
not  adjudicate  upon  it,  in  a  question  of  Nuisance* 

Mr.  Knight,  Mr.  Stuart  and  Mr.  W.  C.  MacdouyaUj 
for  the  Plaintiffs,  said  that  it  did  not  appear  when  or 
how  the  Dean  and  Chapter  first  acquired  their  Title  to 
the  Defendant's  House :  that  they  might  have  acquired 


(a)  4  Bam.  &  Aid.  579. 
{b)  11  £a8t,37a« 


(c)  16  Ves.  338. 
(rf)  2  Swanst.  333. 


CASES   IN   CHANCERY. 

it  only  a  few  years  ago :  that  it  was  conceded,  iaBarker 
-w.  Michardtonp  that  there  might  be  a  good  Right  to  the 
Xasement,  as  against  the  Rector,  though  not  as  against 
liis  Successors;  so  the  Plaintiffs,  in  this  Case,  might 
bave  a  good  Title  to  the  enjoyment  of  their  ancient 
lights,  against  the  Lessee,  though  not  as  against  the 
Reversioner. 
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montbort. 


The  Vicb-Chancellor: 

In  the  Case  of  the  Attamey^general  v.  Nichol,  Lord 
JEHdon,  in  speaking  of  the  sort  of  mischief  against  which 
this  Court  interposes,  by  Injunction,  says :  '^  The 
foundation  of  this  Jurisdiction^  mterfering  by  Injunction, 
is  that  head  of  mischief  alluded  to  by  Lord  Hardwicke; 
that  sort  of  material  injury  to  the  comfort  of  the  existence 
of  those  who  dwell  in  the  neighbouring  House,  requiring 
the  application  of  a  power  to  prevent,  as  well  as  remedy, 
an  evil  for  which  Damages,  more  or  less,  would  be  given 
in  an  Action  at  Law  (e)"  So  that,  first  of  all,  we  have 
to  consider  whether,  if  this  Building  were  raised  in  the 
manner  in  which  it  is  represented  that  Lady  Mantfart 
intends  to  raise  it,  it  would  not  be  a  material  injury  to 
the  comfort  of  those  who  live  in  the  neighbouring 
Houses.  Now,  so  far  as  the  Model  (/)  gives  me  any 
Information  upon  the  subject,  and  so  fiur  as  I  can  form 
a  conception  from  the  dimensions  of  the  intended  Build* 
ing,  as  they  have  been  stated  in  the  Affidavits,  I  enter^ 
tain  no  doubt,  whatever,  that  the  comfort  of  those  who 
live  in  the  Houses  now  occupied  by  Mr.  Ikitian  and 
Miss  Jelfe,  would  be  most  materially  affected  by  the 


(e)  16  Ves.  343. 

(J)  A  Model  of  the  Premises  was  produced  at  the  hearing 
of  the  Motion. 
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i83i»         tiie  Rule  is  that  it  is  quite  sufficient  to  select  some  or 
one  of  a  Class.  Baldwin  v.  Lawrence  (d).   How  can  the 
Glass  be  more  effectually  represented,  than  by  the  Per- 
THE  Earl  of  ^^  ^^^  ^^  obtained  the  Decree  in  the  other  Suit? 


Newton 


Egmomt, 


The  Vice-Chancellor: 

I  remain  of  the  opinion  which  I  expressed  with 
respect  to  the  general  Demurrer,  namely,  that  it  cannot 
be  sustained. 

The  Defendants  liaye  now  demurred,  ore  temts,  because 
Mr.  Belkuyse,  the  Cosurety  with  Viscount  Perceval 
in  the  Deed  of  1817,  and  the  Creditors  who  have  exe- 
cuted the  Trust-deed  of  1824,  are  not  made  Parties  to 
the  Bill.  With  respect  to  the  first  ground  of  Objection, 
I  do  not  think  that  Mr.  Bdlasyse  is  a  necessary  Party, 
because  it  is  not  stated  that  he  has  any  Security  on  the 
Estates,  but  only  that  he  has  entered  into  a  personal 
Covenant  to  pay  the  Annuity  granted  by  the  Deed  of 
1817.  I  think,  however,  that  all  the  Creditors  who 
have  executed  the  Trust-deed,  ought  to  be  Parties.  The 
Plaintiff  has  a  specific  Incumbrance  on  the  Estates, 
under  the  Covenant  in  the  Deed  of  1817.  In  1824  the 
Trust-deed  was  executed.  Creditors  of  two  descriptioDS 
are  Parties  to  that  Deed,  namely.  Creditors  entitled  to 
gross  Sums  of  Money,  and  Annuitants  entitled  to  annual 
Sums,  and  which  gross  and  annual  Sums  were  secured 
by  Judgments  affecting  the  Estates ;  and  Creditors  &r 
gross  Sums,  and  Annuitants  entitled  to  annual  Sams, 
which  gross  and  annual  Sums  were  legally  or  equitably 
charged  upon  the  Estates  by  virtue  of  Securities  not 
consisting,  exclusively,  of  Judgments :  and  it  is  staled, 

(d)  a  Sim.  &  Stu,  i8. 


Newton 
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on  the  (ace  of  the  Bill^  that  the  Trust-deed  was  executed  1 83 1 . 

by  various  Creditors  of  the  Defendant  Lord  £^inumt ; 

but  only  one  of  them  is  made  a  Party.    The  Plaintiff 

askS|  by  his  Bill,  not  only  to  have  the  benefit  of  the   ^^^  Earl  of 

Decree,  in  the  former  Suit,  but  also  that  the  priorities       Eghont. 

of  the  Plaintiff  and  the  other  Incumbrancers  on  the 

Estates,  may  be  declared,  and  that  he  may  be  at  liberty 

to  redeem  such  of  the  Securities  as  may  appear  to  be 

prior  to  his  Security :  now,  how  can  the  Court  ascertain 

the  priorities  between  the  Plaintiff  and  the  other  Per* 

sons  who  hold  Securities  on  these  Estates,  unless  those 

other  Persons  are  Parties  to  the  Suit?    My  opinion  is 

that  all  those  Creditors  who  have  executed  the  Release 

of  1824,  ought  to  be  Parties  to  this  Suit;  and,  as  the 

defect  appears  on  the  face  of  the  Bill,  I  think  that  ad- 

yantnge  may  be  taken  of  the  Objection  by  Demurrer. 

The  consequence  is  that  the  Demurrer  must  be  allowed  ; 

but  I  shall  give  leave  to  the  Plaintiff  to  amend  his  Bill 

by  adding  Parties* 


Mr.  Knight  then  asked  for  permission  to  amend  the  /v^*//#^  ato. 
Bill,  more  extensively  than  by  merely  adding  Parties, 
namely,  by  introducing  certain  Allegations  into  it.  But 
the  Vtce-ChanceUor  said  that  if  a  Plaintiff,  upon  a 
Demurrer  for  want  of  Parties  being  allowed,  wished  to 
amend  his  Bill  more  extensively  than  by  adding  Parties, 
he  must  pay  the  Defendant  the  Costs  of  the  Demurrer. 
Upon  which  Mr.  Knight  said  that  he  would  take  per- 
mission to  amend  by  adding  Parties  only. 


QQ  3 
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.5th  &  18th 
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^ V ' 

Solicitor  and 

Client. 
Jurisdiction, 


The  Court  has 
no  jurisdiction 
to  make  a  Soli- 
citor responsible 
for  Negligence 
in  the  conduct 
of  a  Suit. 


FRANKLAND  t;.  LUCAS. 

IjY  an  Order  maide,  in  this  Cause,  on  an  undei 
to  speed,  it  was  ordered  that  Plaintiff  should  go  to 
Commission  in  the  Vacation  following,  gire  Rules  to 
pass  Publication  in  the  next  Term,  and  set  down  his 
Cause  for  hearii^  in  the  Term  after,  and,  in  defcult 
thereof,  that  his  Bill  should  be  dismissed.  The  Bides 
to  pass  Publication  not  having  been  given  within  the 
time  prescribed,  the  Bill  was  dismissed  with  Costs.  The 
Vice-Chancellor  and  the  Lord  Chancellor  were  succes- 
sively moved,  on  behalf  of  the  Plaintiff^  to  restore  the 
Cause,  but,  in  both  instances,  the  Motion  was  refused 
with  Costs.  The  Plaintiff  thien  presented  a  Petition, 
which  was  intituled  both  in  the  Cause  and  in  the 
matter  of  the  Solicitor,  imputing  the  Dismissal  of  the 
Bill  to  the  negligence  of  his  Solicitor  in  not  taking,  in 
due  time,  the  proper  step  in  the  Cause,  after  the 
undertaking  to  speed  had  been  given,  and  praying  that 
the  Solicitor  might  be  ordered  to  repay  him  the  Costs 
on  the  dismissal  of  the  Bill,  and  also  to  pay  the  Costs 
of  the  Motions^  when  they  should  be  taxed. 

On  the  hearing  of  the  Petition,  two  Questions  were 
made :  1st,  whether  the  Solicitor  was  chargeable  with 
negligence :  2d,  if  he  was,  whether  this  Court  had  juris* 
diction  to  make  him  responsible  for  it. 

Sir  JE.  Sugden  and  Mr.  Knight^  in  aiding  the  2d 
Question  for  the  Petitioner,  said  that  this  was  not  a  Case 
of  mere  mistake,  but  of  gross  negligence  and  inatten- 
tion on  the  part  of  the  SoUcitor ;  and  that  there  could 
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be  no  doubt  that,  in  such  a  Case,  the  Court  had  the 
jurisdiction  contended  for*  Floyd  y.  Nangle{a) ;  Fawkes 
▼.  Prattijb). 

Mr.  Pepyif  Mr.  CHrdlestone,  jun.  and  Mr.  Jas^  Rus- 
sell,  for  the  Solicitor,  said  that  there  was  no  instance  in 
which  the  Jurisdiction  in  question  had  been  etercised, 
either  by  Courts  of  Equity^  or  by  Courts  of  Liaw :  that 
Lewis  V4  NangU  did  not  apply  $  and,  besides-,  that  that 
Case  contained  an  obiter  dictum  only,  and  that  no  Order 
was  made  in  it*  Barker  t»  Butter  {c);  Ex  parte 
Jones  (jd)i 

The  Vice-Chancetlor,  after  detailing  the  particulars  of 
the  Case,  said  that  h^  had  no  doubt  that  the  Solicitor 
had  been  guilty  of  negligence,  but  that  ad  h^  did  not 
T«colle6t  any  Case  in  which  a  similar  application  had 
been  made  to  the  Court,  he  should  direct  the  Petition 
*to  stand  oyer>  in  order  that  the  question  of  Jurisdiction 
might  be  further  inquired  into. 


ij^ 


1831. 
Fbanklamo 

V. 
LUOAS. 


*rhe  Vtce-Chancellor  said  that,  if  the  Jurisdiction  dx-  isth  NoYetnberi 
isted,  there  must  have  been  various  instances  in  which 
it  had  been  exercised :  that  Cases  of  gross  negligence 
on  the  part  of  Solicitors,  had  frequently  come  before 
him,  but  he  had  never  known  an  instance  in  which  the 
Jurisdiction  had  been  exercised :  that  there  had  b^en 
very  great  neglect  In  the  present  Ca«,  and  there  was 
liome  semblance  of  authority  for  the  Petition,  and  that, 
therefore,  he  should  make  no  Order. 


\a)  3  Atk.  568. 
(A)  1  P.  W.  593. 


(c)  a  Sir  W.  Black.  780. 
Id)  Chitty's  Rep.  651. 

Q  Q  4 
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1831 1  EARL  DIQBY  v.  HOWARD. 

7th  &  8th  Nov. 

Uuiband and     UPON  the  Treaty  for  the  Marriage  between  Ciarks 

Wift,  \^\j^  Duke  of  Narfolky  then  the  Honourable  Charlm 

"^""Or^-      Howard,  «Amss  France.  FUzr^Scudamare,  it  ^ 

The  late  Duch-  agreed  that  Estates  situate  in  the  Counties  of  Herefardf 

raUded^to  Pb?    jBuc**,  Oloucester,  MonmotUh  and  Stcrr^^.the  Property 

money  charged    of  the  Lady,  should  be  settled  in  the  manner  after-men-' 

upon  Estates  to  tioned,  and  that  she  should  retain  6,000^  out  of  a  Sum 

which  the  Duke 

was  entitled  for   ^^  26,000  2.  belox^ing  to  her,  to  purchase  Clothes,  Jewels 

his  life,  became  a  and  other  necessaries  on  the  occasion  of  her  marriage 

i^dSntUiiS'*'  ^*  ^^^  ^'-  Howard  should  enter  into  a  Covenant  for 
80  till  1820,  limiting,  to  Miss  Scudamare,  300  L  per  Annum,  for  Pin- 
when  she  died,    money,  out  of  a  sufficient  part  of  the  Estates  which 

received  all  the  ^^^  ^^^  ^^^  Property  of  Edward  then  Duke  of  Nor^ 
Rents  of  the       folkf  when  he,  Mr.  Hawardy  should  come  into  possessbn 

SSSn  Ae  ^^^^^^  ^y  "^^^  ^^  certain  Settlements  and  Entails 
Duchess  accord-  then  subsisting  thereof,  and  that  a  Provision  for  the 


i^^^V^,^®'  ''*"^'   separate  use  of  Miss  Scudamare.  in  the  nature  of 
Heidthattas  the  ii»«  ii»i  <*i  •« 

Duchess  was  in-  ™^^cy>  should  be  made  for  her  out  of  her  own  Estates. 

capable  of  con-    Accordingly,  by   Indentures   of  Lease  and  Release, 

8en^gto,orac-  ^^^^  ^^^  22d  and  23d  of  March  1771,  Miss  Scmkr 

?uie8cing  m  the  ' 

)uke'8  retaining  fnore*s  Estates  were  settled  to  the  use  that  Charles  Fitz* 

her  Pin-money»  i-^y  Scudamore,  her  Father,  should  receive  thereout  an 
accountable  for  Annuity  of  1,000  2.  for  his  life,  and  to  the  further  use 
all  the  Arrears  that  Charles  Fitzroy  and  Samuel  Lord  JUasham,  and  their 
^  1  (i,n  y  Heirs,  might,  during  the  joint  lives  of  Mr.  Howard, 
y  J  y^  s/if  .^  Miss  Scudamore,  and  her  Father,  receive,  thereout,  an 
'^/f^ZT^  ^-^  Annuity  of  600 1,  and,  if  Mr.  Scudamore  should  die  in 
it,  03 a  '  ^e  life-time  of  Mr.  Howard  and  Miss  Scudamore,  then 


/  J/ J.  y.  12  4 
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to  tile  further  use  that  Charlei  Fitzray  and  Samuel 
Lord  Mashamy  and  their  Heirsi  might  receive  thereout 
an  Annuity  of  700/*  in  lieu  of  the  Annuity  of  600/. ; 
and|  subject  to  those  three  Annuities,  the  same  Estates 
were  settled  to  the  use  of  Trustees  for  the  term  of  400 
years,  and,  after  the  determination  thereof,  to  the  use 
of  other  Trustees  for  the  term  of  600  years,  and,  subject 
tiiereto,  and  charged  as  aforesaid,  to  the  use  of  Misi 
Seudamore  for  life,  without  Impeachment  of  Waste,  and 
with  power  of  leasmg,  with  remainder  to  Trustees  to 
preserve  Contingent  Remainders,  with  remainder  to 
IMr.  Howard  for  Ufe,  without  Impeachment  of  Waste^ 
and  with  power  of  leasing,  with  remainder  to  Trustees 
to  preserve  Contingent  Remainders,  with  remainder  to 
the  Sons  of  the  marriage  as  therein-mentioned,  with 
remainder  to  such   Uses  as  Miss  Seudamore  should 
appoint,  with  remainder  to  the  Heirs  of  her  Body,  with 
remainder  to  her  right  Heirs :  and  it  was  declared  that 
the  Rent-charges  of  5002.  and  700/.  were  limited  to 
Charles  Fitzray  and  Lord  Masham,  upon  Trust  to  pay 
and  apply  the  same,  by  quarterly  Payments,  to  such 
Persons  and  for  such  Purposes  as  Miss  Seudamore 
should,  by  any  Writing  or  Writmgs  to  be  signed  with 
her  hand,  from  time  to  time,  notwithstanding  her  Cover^ 
ture,  appoint ;  and,  in  defitult  of  such  Appdntment,  to 
pay  the  said  Annuities  of  500/.  and  700  /.,  as  the  same 
chould  be  received,  into  Miss  Scudamare^s  proper  hands, 
for  her  sole  and  separate  use,  exclusive  of  Mr.  Howard, 
who  was  not  to  intermeddle  therewith,  nor  were  the 
same  to  be  subject  to  his  Debts  or  Engagements ;  and 
the  Receipts  of  Miss  Howardy  or  of  the  Person  or  Per- 
sons whom  she  should,  from  time  to  time,  appoint  to 
receive  all  or  part  of  the  said  Annuities,  as  the  same 
should  become  due  and  payable,  or  as  she  should  be- 


1831. 
Earl  Dtoby 

HOWARS. 
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come  entitled  thereto^  were,  from  time  to  time,  to  be 
good  discharges  for  the  Sums  therein  expressed  to  be 
received.  And  the  Trusts  of  the  Term  of  400  yean 
were  declared  to  be  for  securing  the  three  Annuities  of 
1,000  Z.»  6002.^  and  700  2.,  and  the  Trusts  of  the  Term  of 
600  years,  for  raising  Portions  for  Daughters  of  the 
marriage :  and,  after  reciting  certain  Indentures  of  the 
lOth  and  11th  June  1767,  by  virtue  whereof  the  Castle 
of  Sheffield  and  other  Hereditaments  in  the  County 
of  Yorkf  stood  limited,  after  the  death  of  JEdward  then 
DuLe  of  NcrfcSk  wid  failure  of  Issue  Male  of  his  body, 
to  Mr*  Howard,  for  life,  without  Impeachment  of  Waste, 
with  remainder  to  Trustees  to  pres^ve,  8cc^  witl 
mainder  to  his  first  and  other  Sons  in  Tail  Male, 
divers  remainders  over,  Mr.  Howard  covenanted  that 
he  would>  within  12  months  after  the  marriage,  make  a 
Pemise  or  Grant,  to  Trustees,  of  a  sufficient  part  of  the 
last-mentioned  Estates,  not  being  of  leas  annual  Value 
than  8002.  per  Annum,  and  of  his  reversionary  Interest 
therein,  for  90  years,  if  he  should  so  long  live,  upon 
Trust,  when  Edward  Duke  of  Norfolk  should  die  with* 
out  Issue  Male,  that  the  Trustees  should,  during  the 
joint  lives  of  him,  Mn  Howard^  and  Miss  iSctcdamore^ 
raise  the  annual  Sum  of  300  Z.,  and  should,  firom  time  to 
time,  pay  and  apply  the  same,  by  quarterly  PaymenlSi 
unto  such  Person  and  Persons,  and  for  such  Intents  and 
Purposes,  as  Miss  Scudaimore  should,  by  any  Note  io 
writing,  from  time  to  time,  direct  or  appoint,  notwitb* 
stainding  her  Coverture,  and,  when  no  such  direction  or 
appointment  should  be  made,  should  pay  the  aaid  annual 
Sum,  or  so  much  thereof  whereof  no  such  direction  or 
appointment  should  be  made,  into  the  proper  hands  of 
Miss  Scudamore,  for  her  separate  use  and  in  augmentation 
of  the  Pin-money  thereinbefore  appointed  to  be  paid 
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ti6  her  out  of  her  own  Estates ;  and  that,  in  such  Grant 
Or  Demise,  Mr.  Howard  would  enter  into  proper  Cove- 
nants for  the  due  Payment,  of  tha  Annuity  of  3002.  from 
the  death  of  Edward  Duke  of  Norfolk  without  Issue 
Male,  to  the  Trustees,  for  the  Purposes  aforesaid. 

In  March  1771,  the  Marriage  took  effect.  In  Sep* 
tember  1777,  Edward  Duke  oi  Norfolk  died  without 
Issue,  and  Mr.  Howard  succeeded  to  his  Title,  and 
to  his  Estates  in  Yorkshire.  In  1782  Mr.  Scudamare 
died.  On  the  16th  of  December  1816  Charles  Duke  of 
Norfolk  died,  having,  by  his  Will  dated  the  16th  of 
Noven^ber  in  the  same  year,  appointed  the  Defenduit, 
Henry  Howard,  his  Executor. 


1831. 


Earl  Diobt 

r. 
HowAan^ 


On  the  22d  of  April  1816,  a  Commission  of  Lunacy 
issued  against  Frances  Fitzroy  Duchess  of  Norfolkp 
under  which  she  was  found  to  have  been  a  Lunatic,  not 
^joying  lucid  intervals,  from  December  1782 ;  and,  on 
the  13th  of  August  1817,  the  Custody  of  her  Person 
and  Estate  was  granted  to  the  Plaintiff  and  two  other 
gentlemen,  by  whom  all  fru*ther  proceedings  in  the 
Lunatic's  affairs  were  to  be  carried  on  and  conducted^ 
By  an  Order  made,  in  the  Lunacy,  on  the  10th  August 
181d,  it  was  ordered  that  the  Committee  should  be  at 
liberty  to  institute  a  suit  in  the  Court  of  Chancery, 
against  the  Defendant,  as  Executor  of  the  late  Duke, 
for  recovery  of  the  arrears  of  the  Annuities  of  7002.  and 
8OOZ,  from  December  1782,  till  the  death  of  the  late 
Duke :  and,  in  May  1820,  a  Suit  was  instituted  ao^ 
eordingly ;  but,  on  the  23d  October  1820,  and  beford 
any  answer  was.  put. in  to  the  Bill,  the  Duchess  died 
intestate ;  and  Letters  of  Administration  of  her  Personal 
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Estate,  trere  granted  to  the  Plaintiff.  By  the  Duchess'^ 
death,  the  interest  of  the  Committees  deteimined ;  and 
the  Bill  was  dismissed. 

The.Estates  settled  by  the  Deeds  of  March  1771,  and 
comprised  in  the  Deeds  of  June  1767,  were  of  great 
▼alue,  and  the  Rents  and  Profits  thereof  were  reoebed 
and  enjoyed,  by  the  late  Duke,  from  December  178t 
till  his  death ;  and,  during  that  interval,  the  income  of  the 
late  Duke  was  amply  sufficient  to  enable  him  to  main- 
tain a  separate  Establishment  for  the  Duchess,  suitable 
to  her  rank  and  situation,  without  applying  any  part  of 
the  Annuities  of  700  L  and  300  L  for  that  purpose. 

« 

The  Bill  in  this  Cause,  which  was  filed  on  the  Ttfi 
April  1823,  after  stating  as  above,  chafed  that  the  late 
Duke,  from  December  1782  till  his  death,  appropriated 
all  the  Rents  of  the  said  Estates  to  his  own  use,  and 
that  no  part  of  the  Annuities  was,  during  that  period, 
applied  according  to  the  Trusts  thereof  declared  by  the 
Deed  of  the  23d  of  March  1771,  or  raised ;  and  that  the 
late  Duchess  did  not,  after  December  1782,  consent,  and 
that,  in  fiust,  she  was,  firom  that  time,  incapable  of  con- 
senting, by  reason  of  her  Lunacy,  that  her  Husband 
should  receive  and  apply  to  his  own  use  the  whole 
Rents  and  Profits  of  the  said  Estates,  without  deducting 
the  Amount  of  the  said  Annuities  by  way  of  Pinnnoney. 
The  Bill  prayed  that  it  might  be  declared  that  the 
arrears  of  the  Annuities  of  7002.  and  200  L,  from 
December  1782  till  the  late  Duchess's  death,  were  due 
to  her  Estate;  and  that  the  same  might  be  paid,  to  the 
Plaintiff  as  her  Administrator,  out  of  the  late  Duke'a 
Personal  Estate*. 
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*  The  Defendant  in  his  Answer  denied  the  truth  of  l!h6 
finding  of  the  Jury,  that  the  late  Duchess  did  not  enjoy 
lucid  intervals ;  and  submitted  that  he  was  not  bound  by 
such  finding.  He  said  that  he  believed  that,  from  and 
after  December  1782,  the  whole  of  the  Annuities  of 
700  L  and  800/*  was,  under  the  circumstances  mentioned 
in  his  Answer,  applied  to  the  Duchess's  use.  He  denied 
that  the  late  Duke  did,  from  December  1782  till  his 
death,  or  during  any  part  of  that  time,  appropriate,  the 
whole  Rents  and  Profits  of  the  Estates,  to  his  own  use, 
without  deducting  the  Annuities ;  but,  on  the  contrary, 
he  believed  that  the  Duke,  during  the  whole  of  that 
time,  appUed,  not  only  the  Annuities,  but  also  additional 
yearly  Sums  to  a  very  large  amount,  to  the  Duchess'0 
use,  in  maintaining  for  her  a  separate  Establishment 
suitable  to  her  rank,  and  in  providing  her  with  Carriages 
and  Horses,  and  with  Clothes,  Ornaments  and  all  such 
articles  of  necessity,  convenience,  comfort  and  enjoy-* 
ment  as  are  contemplated  to  be  provided  by  settlements 
of  Pin-money :  and  that,  in  case  the  Duchess  enjoyed 
lucid  intervals,  and  was,  during  such  intervals,  capable 
of  consenting  to  and  approving  of,  or  appointing  such 
application  of  the  Annuities,  he  believed,  and  submitted 
it  ought  to  be  presumed  that,  during  such  intervals,  she 
consented  to  and  approved  of,  or  appointed  such  appli- 
cation, of  the  Annuities,  to  her  use,  by  the  Duke ;  and 
that,  for  long  after  December  1782,  and,  as  he  believed, 
for  a  considerable  part  of  the  time  between  that  period 
and  the  Duke's  death,  the  Trustees  of  the  Pin-money 
resided  in  the  vicinity  of  the  Duchess,  and  were  in  the 
habit  of  visiting  her  and  the  Duke,  and  had,  thereby, 
frequent  opportunities  of  knowing  the  natui^  of  the 
Establishment  which  was  maintained  for  the  Duchess, 
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and  of  asoertaining  the  application  of  the  Aimuit]e6 ; 
aikd.  under  such  circumstances^  he  submitted  that  it 
ought  to  be  presumed  that  the  Duke  applied  the 
Annuities  to  the  Duchess's  use  as  aforesaid^  with  the 
knowledge  and  approbation  of  the  said  Trustees ;  and, 
under  the  drcumstances  aforesaid,  he  beUered  that  the 
whole  of  the  Annuities  was  applied,  during  the  period  in 
the  Bill  mentioned,  according  to  the  Trusts  thereof 
declared  by  the  Deed  of  the  23d  of  March  1771 ;  but, 
at  what  time,  or  how  and  by  ^om  the  same  was  so 
applied,  save  aa  aforesaid,  he  could  not  set  finrth* 

The  Answer  was  replied  to ;  but  no  Witnesses  were 
examined  on  either  side.  Before  the  Cause  was  heard, 
the  following  admissions  were  i^reed  to :  1st,  That  the 
Duchess  should  be  considered  to  have  been  a  Lunatic 
{Irom  December  1782,  without  lucid  intervals,  but  with* 
out  prejudice  to  the  Defendant  thereafter  going  into 
evidence  to  prove  lucid  intervals,  if  the  Court  should  be 
of  opimoQ  that  the  Rights  of  the  Parties  would  be 
affected  th^by :  2d,  The  Plaintiff  alleging  that  the 
Money  expended  upon  the  Duchess's.  Establifihment, 
was  much  less  than  the  amount  of  her  separate  Income, 
and  the  Defendant  alleging  that  it  considerably  ex- 
ceeded it,  it  was  agreed,  for  the  purposes  of  the  discus- 
sion, that  the  t^ct  as  to  such  deficiency  or  excess, 
i^heuld  not  be  assumed  either  way,  but  that  a  reference 
should  be  made,  to  the  Mtuter,  to  inquire  into  the  fiict^ 
if,  in  the  opinion  of  the  Court,  the  Rights  of  the  Parties 
would  be  affected  by  the  proof  of  such  fact  either  way ; 
it  being  admitted  that  no  direct  Payment  was  made  to 
^er  separate  use,  accorduig  to  the  strict  provisions  of  the 
^tl^ment. 
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Sir  E.  Sugden,  Mr.  Pepjfs,  Mu  Stuari  imd  Mr^ 
Wingfield  for  the  PlaiDtiff : 

The  ground  on  which  Courts  of  Equity  have,  in  cer- 
tain cases,  refused  to  decree  an  account  of  the  Wife's 
Pin-money,  is  a  presumed  agreement,  founded  on  the 
acquiescence  of  the  Wife,  that  her  separate  Inccxne 
should  be  thrown  into  the  common  Fund  for  the  Main* 
tenance  of  the  Family:  but,  in  no  ease,  has  an  Aocoant 
of  the  last  year's  Income  been  refused ;  because,  until 
her  Iiicomel)ecome8  due,  it  cannot  be  presumed  that 
ahe  will  not  claim  it  The  Wife's  Pin-money  doea  not 
become  the  Property  of  the  Husband  because  she  does 
not  claim  it ;  but  there  must  be  an  acquiescence,  every 
year,  to  the  retainer  by  the  Husband,  before  it  eaat 
become  part  of  his  Personal  Assets*  There  is  a  singu*- 
Urity  ii^  the  frame  of  the  Settlement.  First  of  all  a 
Rept-chaige  was  limited,  out  of  jthe  Duchess's 
Estates,  to  Mr.  Scmiamore  for  his  life,  and  then  another 
Rent-charge  of  600/«,  which  was  to  be  afterwards  in- 
cieased  to  100  L  a  year,  was  limited  to  Trustees,  for  the 
joint  Uvea  of  the  Duke  .and  Duchess,  for  the  Duchess's 
separate,  use,  and  tearms  of  years  were  craaiied  tot 
securing  tin^e  Rent-chaiges :  and  then  the  same 
Estates  werei  settled  on  the  Duchess,  for  her  life,  with 
lemaiAder  to  the  Duke,  for  his  life«  So  that  it  mann 
fostly  waa  the  intention  of  the  Duchesa's  friend9,  who 
knew  that  there  would  be  a  large  surplus  Inicome 
arising  from  the  Estates  after  paying  the  Rent-charges, 
to  teave  the  whole  Prop^y  in  tl^e  Duchess  during  her 
Ufe,  and  not  to  give,  to  the  Duke,  any  Interest  except  in 
his  marital  right.  This,  therefore,  is  a  very  strong  case ; 
for  1M  Defendant's  Counsel  mu3t  contend  that,  not^ 
withstanding  this  very  marked  intention  to  keep  the 
D«che99'9  separate  Property  divided  from  the  Estate. 


Earz,  Dioav 

HOWAED. 


406  OASES  IN  CHANCERY. 

1831.  which  she  had  retained  for  henselC    the    Duke  was 

'        "^        *     entitled  to  take  the  whole  Income  of  her  Estates. 
Earl  Diobt 

u     *  Under  the  Commission,  the  Duchess  was  found  to 

Howard*  t  1  .  i» 

have  been  a  Lunatic,    without  lucid  intervals,    fiom 

December  1782.  We  admit  that  the  Defendant  is  not 
absolutely  bound  by  the  verdict  of  the  Jury;  but  it  is 
jpruR^  fanAt  evid^ice;  and,  until  it  is  rebutted,  the 
Duchess  must  be  considered  to  have  been,  from  that 
time,  wholly  incapable  of  consenting  to  any  arrange- 
ment respecting  her  Property.  Now,  if  there  must  be 
either  previous  Contract,  or  acquiescence,  which  amouniB 
to  evidence  of  a  previous  Contract,  to  entitle  the 
Husband  to  the  Wife's  separate  Income,  the  previous 
Contract,  in  this  case,  was  the  other  way,  and  the 
Duchess  never  was  in  a  state  of  mind  to  assent.  Then 
can  the  Defendant  say  that  the  Duke  was  entitled,  to 
the  Duchess's  separate  Income*  because  he  applied  more 
than  that  separate  Income  to  her  use  ?  By  the  very 
terms  of  the  Marriage  Contract,  the  Duke  was  bound  to 
maintain  the  Duchess,  according  to  her  station  in 
society,  without  encroaching  on  her  Pin-money.  If  the 
Duchess  had  been  sane,  it  is  quite  clear  that  the  Duke 
must  have  maintained  her  according  to  her  rank.  Her 
insanity,  in  all  probability,  rendered  her  Maintenance 
less  expensive  than  it  would  have  been  had  she  been 
sane ;  could  then  her  insanity  afford  any  ground  for  the 
Duke  to  claim  her  Pin-money?  Another  ground  on 
which  the  Claim  is  put  in  the  Answer,  is  that  the 
Trustees  resided  in  the  neighbourhood  of  the  Duchess, 
^  :  ^  and  frequently  visited  her,  and  saw  the  style  in  which 

she  was  maintained  by  the  Duke,  and  that,  therefore, 
it  must  be  presumed  that  they  approved  of  the  Duke's 
application  of  the  Pin-money.    It  must,  however,  be 
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first  shown  that  the  Duchess  approved  of  the  application  i  B31  • 

of  her  Pin-»money ;  for  the  Trustees  had  no  authority  to 

interfere  as  to  its  appUcation,  except  under  her  direo-   ^^^^     ^°* 

tion;   and  she  was  incapable  of  giving  any  direction 

respecting  it     If  the  Commission  had  issued  at  an 

earlier  period,  the  effect  of  it  would  have  been,  not  to 

i«lieve  the  Husband  from  supporting  his  Wife,  but  to 

protect  her  Property.    The  Commission,  however,  did 

Bot  issue  till  after  the  Duke's  death ;  and  the  Defendant 

can  have  no  right  to  say  that  the  Pin-money  ought  to 

have  been  taken  for  the  maintenance  of  the  Duchess, 

when,  under  the  Marriage  Contract,  the  Duke  took  the  , 

surplus  Rents  of  her  Estates,  subject  to  the  obligation 

of  maintaining   her   during    his   life*    The  Attorney" 

general  Y.  Pamther  (a),  Brodie  v.  Barry  (b).  In  Powell 

V.  Hankey  (c),  the  whole  of  the  Wife's  Estate,  was 

settled  to  her  separate  use ;  and  yet  the  Court  refused 

to  direct  the  Account.    That  Case  is  very  different  from 

the  present ;  for,  in  this  Case,  it  was  clearly  the  object, 

of  the   Parties  to  the  Settlement,  that  the  Husband 

should  take  the  Wife's  Estate  through  the  limitfition  to 

the  Wife. 

Sir  Charles  Wetherell,  Mr.  Knight  and  Mr.  Ste^ 
phenson,  for  the  Defendant : 

The  Provision  made,  for  the  late  Duchess  of  Norfolkf 
by  the  Settlement  on  her  marriage  with  the  late  Duke,  was 
Pin-money,  and  it  is  so  called  in  the  Settlement.  It  is 
impossible  to  assimilate,  for  all  purposes,  a  Provision  of 
that  nature,  to  a  Settlement  of  a  large  landed  EstatCi 
or  a  large  Sum  of  Stock  to  which  a  Lady  is  entitled,  to^'  i^aP^^jf  ^ 

(a)  3  Bro.  C.  C  441  ;  and        (6)  1  Ves.  &  Beam.  36, 
4  Bro.  C.  C.  409.  (c)  2  P.  W.  82. 
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together,  permitted  the  Husband  to  receive  this  Interest, 
without  making  the  least  objection^  either  to  the  Has* 
band,  or  to  the  Debtors  who  paid  the  Money,  or  to  her 
own  Trustees,  it  should  be,  therefore,  intended  that  she 
consented  to  the  Husband's  receipt  of  this  Interest 
Then,  in  the  following  page,  his  Lordship  says : ''  As  to 
the  case  of  separate  Maintenance,  the  Court  took  notice 
that  the  Husband's  maintaining  tiie  Wife,  banned  the 
Wife's  Clahn  in  respect  thereof.  .  So,  if  there  should  be 
a  Provision  for  the  Wife's  separate  use  for  Clothes,  if 
the  Husband  finds  those  Clothes,  the  Wife's  Claim  will 
be  thereby  barred :  tiiat,  in  case  of  the  Wife's  separate 
Maintenance,  if  this  be  not  demanded  by  her,  she  will 
be  concluded,  even  where  she  has  no  other  Person  to 
demand  it  of,  but  Iter  Husband,  which  probably  she 
might  be  afraid  to  do.    But  that  the  principal  Case 
was  not  so  strong,  in  regard  there  the  Wife  might  have 
demanded  it  from  her  own  Trustees;  neither  was  it 
material  whether  the  allowance  or  Maintenance-money 
was  provided  out  of  that  Estate,  which  was,  originally, 
the  Husband's,  or  (as  in  the  principal  Case)  out  of  what 
was  the  W^'s  own  Estate ;  for  that,  in  both  Cases,  the 
Wife's  not  having  demanded  it  for  several  years  toge- 
ther, shall  be  construed  a  consent  from  her  that  the 
Husband  should  receive  it ;  and,  as  to  this  point  of  the 
Arrears  of  separate  Maintenance  not  being  demanded 
by  the  Wife  in  his  lifetime,  the  Case  of  Judge  Dormer 
and  the  Bishop  of  Salisbury  was  cited."     Now  it  is  per* 
fectly  plain  that  Lord  MaecU^idd  does,  in  reasomng 
upooi  the  Case,  put  the  non*interference  of  the  Court 
alter  the  lapse  of  years  during  which  the  Husband  and 
Wife  had  lived  together,  upon  diis,  that  it  is  reas<Hiably 
to  be  presumed  that  the  Wife  consented,  and  that  the 
Wife  permitted  it.     Now  that  is  language  diat  can 


CASES  IN  CHANCERY. 

only  be  applicable  to  the  case  of  a  Person  openly  con- 
senting and  permitting  it,  and,  thereforey  it  appears  to 
me  not  to  be  applicable  to  a  Person  in  the  unfortunate 
situation  of  this  Lady. 

As  to  the  Case  of  Fowler  v.  Fowler ,  it  is  to  be  observed, 
in  the  first  place,  that  what  is  said  by  Lord  Chancellor 
Talbot,  seems  a  little  inconsistent  with  the  principal 
point  decided ;  because,  if  he  had  been  prepared  to  say 
that  the  Arrears  of  Pin-money  never  constituted  a  Debt^ 
there  could  be  no  reason  to  declare  that  the  Gift  of  a 
Legacy  destroyed  that  Debt.  That  is  the  point  decided; 
imd,  having  decided  that  the  Gift  of  a  Legacy  consti- 
tuted the  destruction  of  the  Debt  created  by  the  Arrears 
of  Pin-money  incurred  previously  to  the  making  of  the 
Will,  he  then  says :  **  Where  Pin-money  is  secured  to 
the  Wife,  and  it  appears  that  the  Husband,  notwith- 
standing, provides  the  Wife  with  Clothes  and  other 
Necessaries,  this,  during  such  time  as  the  Wife  is  so 
provided  for  by  the  Husband,  will  be  a  bar  to  any 
demand  for  her  Arrears  of  Pin-money.''  Now  the  lan- 
guage of  his  Lordship  is  rather  inconsistent,  because 
Necessaries,  generally  speaking,  are  not  the  object  of 
Pin-money ;  but  Pin-money,  as  Mr.  Stephenson  has  very 
properly  expressed  it,  is  applicable  to  fanciful  expen- 
diture. 

Then  in  the  Case  of  Smith  v.  Lord  Cametford(ey 
Lord  Loughborough,  after  arguing  a  great  deal  upon  the 
isffect  of  the  power  of  Appointment,  says :  **  Though  the 
Property  was  settled  to  her  separate  use^  yet,  if  sh^ 
permitted  him  to  spend  the  Income,  he  is  not  account- 
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able.''  There  the  Lord  Chancellor  puts  the  hoih 
accountability  of  the  Husband  upon  the  fact  that 
the  Wife  had  permitted  her  Husband  to  spend  what 
was  her's. 

Whistler  y. Newman  (/)  was  a  Case  where,  there  bong 
a  Settlement  made  to  the  separate  use  of  the  Wife,  the 
Trustee  disposed  of  the  Trust  Fund,  and  lent  it  to  the 
Husband,  or  applied  it  for  his  use.  The  VTiSe  filed  a 
Bill  after  the  death  of  the  Husband ;  and  it  appears,  by 
the  Report,  that  no  Account  was  given  of  any  Arrears 
of  Dividends  during  the  Husband's  life.  Lord  BSdan^ 
inParkesy.  White  (g),  speaking  of  the  Case  of  Whistler 
V.  Newman,  says :  **  The  Account  was  not  givea  far 
back :"  which  is  remarkable,  for  the  Account  was  not 
given  at  all :  *'  and  it  was  justly  restrained ;  for  the  Wife 
might  permit  the  Husband  to  receive  the  Property  from 
time  to  tune,  and^  in  that  case  the  Court  will  only  give 
the  Account  for  one  year."  And,  in  the  Case  of  Ikdbiac 
v.  DaOnac  {h),  which  came  before  Sir  TFl  Grants  that 
learned  Judge  says :  ''  The  Account  of  the  by-^one 
Dividends  cannot  go  further  back  than  the  death  of  the 
Husband.  As  they  lived  together,  she  would  be  entitled 
to  no  Account  against  his  Representative,  and  therefor^ 
not  against  his  Creditor  and  Assignee."  It  is  obvious 
that  his  Honor  alluded  to  the  very  point  that  was  made 
the  subject  of  conflict  in  the  former  Gases,  namely,  that 
implied  permission  and  consent  on  the  part  of  the 
Wife,  may  be  inferred  from  the  fieu^t  that  she  and  the 
Husband  lived  together^  and  she  never  made  any 
demand. 


(/)  4  Ves.  129. 


(g)  11  Ves.  209.  a«5, 
{h)  16  Vcs.  i«6. 


CASES   IN   CHANCERY. 


005 


Then,  if  that  is  the  law  of  the  Courts  and  the  reason 
why  the  Court  will  not  interfere,  we  are  to  consider  what 
is  to  be  done  with  the  Case  in  which  a  presumption  that 
there  was  a  consent,  is  totally  displaced.  Now  it  is 
admitted  that  the  Pin-money  never  could  be  intended 
to  be  applied  to  the  necessary  maintenance  of  the 
Duchess;  and,  if  the  Duke  had  not  maintained  the 
Duchess,  and  she  had  incurred  Debts  for  her  mainte- 
nance as  a  Duchess,  the  Tradesmen  might  have  main- 
tained Actions  against  the  Duke,  though  they  might 
have  supplied  her  with  Articles  to  an  amount  far  beyond 
her  separate  Income.  Then  it  appears  that  the  Duke 
did,  fix>m  December  1782,  defray  all  the  necessary 
Expenditure  for  the  maintenance  of  the  Duchess,  not 
absolutely  according  to  her  rank,  but  according  to  her 
rank  having  regard  to  her  unfortunate  situation :  which, 
to  some  extent,  incapacitated  her  from  living  according 
to  her  rank*  She  had,  however,  all  the  conveniences 
and  comforts  that  her  unfortunate  situation  required ; 
and  I  apprehend  that  the  Duke  was,  by  Law,  liable  to 
the  obligation  of  maintaining  the  Duchess,  notwith- 
standing the  Income  which  was  provided  for  her  sepa*- 
rate  use.  I  do  not,  therefore,  think  that  it  is,  in  the 
least,  necessary  to  direct  any  inquiry  as  to  whether  the 
Sum  expended  for  the  maintenance  of  the  Duchess,  did 
or  did  not  exceed  her  Pin-money :  and,  as  the  finding  of 
the  Inquisition  was  general,  and  as  there  is  no  specific 
representation^  in  the  Answer,  of  any  particular  Case  of 
lucid  intervals,  it  appears  to  me  that  this  is  not  a  Case 
in  which  I  am  at  liberty  to  direct  an  inquiry  upon  that 
subject.  This  then  is  a  Case  of  a  Trust  for  providing 
a  separate  Income  for  the  Duchess;  and  in  which 
it  is  not  shown  that  she  could  have  consented,  or 
permitted  by  any  acquiescence  of  her  own  mind|  the 
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Duke  to  receive  her  separate  Income.  My  opdnion  is 
that  the  Trust  is  unaffected  by  any  Rule  that  the  Court 
has  laid  down ;  and  the  consequence  is  that  the  Duchess's 
Personal  Representative  is  entitled  to  all  the  Arrears  of 
the  Pm-money,  from  December  1782,  down  to  the 
Duke's  death. 


1831  : 
9th  &  24th 
NoveiDber. 

' .^ ' 

Insolvent. 
Costs. 

A  Mortgagor 
having  taken  the 
benefit  of  the 
Insolvent  Act, 
the  Provisional 
Assignee  was 
made  a  Defend- 
ant to  a  Suit  to 
foreclose.     He 
put  in  an  An- 
swer claiming 
no  interest  in 
the  Premises : 
Held  that  the 
Plaintiff  ought 
to  pay  him  his 
Costs  and  add 
them  to  his 
Debt. 

/  >«.->  ^-^  34th  Nov. 

1/0.  /  ^X^^-:^ 


WOODWARD  V.  HADDON. 

1  HIS  was  a  Suit  by  a  second  Mortgagee,  to  redeem 
the  first  Mortage,  and  to  foreclose  the  Equity  of  Re* 
demption.  The  Mortgagor  having  been  discharged 
under  the  Insolvent  Debtors'  Act,  the  Proviftional  As- 
,signee  of  the  Insolvent  Debtors'  Court,  was  made  a 
Defendant.  He  put  in  an  Answer  claiming  no  Interest 
in  the  mortgaged  Estate*  except  such,  if. any,  as  was 
vest^  in  him  as  Provisional  Assignee,  and  submitting 
whether  the  Estate  was  vested  in  him,  and  whether  he 
<was  a  necessary  Party  to  the  Suit  At  the  hearing  of 
the  Cause,  Mr.  Teed  appeared  for  the  Provisional 
Assignee,  and  asked  for  his  Costs. 

The  Vice^ChanceUor  said  that  he  would  mention  the 
point  to  the  Lord  Chancellor  and  the  Master  of  the 
Rolls. 

On  this  day  his  Honor  said  that  he  had  conferred 
with  The  Lord  Chancellor  and  Master  of  the  Molls,  and 
that  their  Opinion,  as  well  as  his  own,  was  that,  as  the 
Provisional  Assignee  had  made  no  Claim  by  his  Answer, 
the  Plaintiff  ought  to  pay  him  his  Costs  in  the  first 
instance,  and  add  the  amount  to  the  Debt  due  to  him 
on  the  Mortgage^ 


CASES  IN  CHANCERY.  «07 

LETT  ».  MORRIS,  1831 : 

0_-   ,          1      ^T                    1     -rx  o     1        ^                    11th  November. 
N  the  4th  of  June  1828,  the  Defendant  Greenaway,     > ^ 

a  Builder,  entered  into  a  written  Agreement  with  the  Equitable  As- 
Defendant  Morris,  who  was  the  Proprietor  of  a  Tavern  in  ^i^nient  of  Debt. 
Bishopsffate-street,  to  pull  down  and  rebuild  the  Tavern,  ^^  having  con- 
for  2,360/.,  payable  by  Instalments,  according  to  the  tractedtopay 
progress  made  in  the  Work.     In  July  1828,  Green-  ^g^J^ems'*  ^ 
away  applied  to  the  Plaintiff,  a  Timber  Merchant,  to  signed  and  gave 

supply  him  with  Deals  and  Timber  to  the  amount  of  ^.  ^'  ^or  valua- 

blc  'con&iuera* 
700 Z.  to  enable  him  to  complete  his  Contract;  which  tion,aPaperau« 

the  Plaintiff  consented  to  do  on  having  Security  for  the  thorizing  A.  to 
Amount     Accordingly  Greenaway,  on  the  14th  of  July  ^ch^iJJJ^  Jment 
1828,  signed. and  gave  to  the  Plaintiff,  a  Paper-writmg  to  C.,  and  460/. 

in  the  following  words :  f«  be  reserved 

^  ,  m  A.s  hands 

"  Mr.  Wm.  Morris,— Sir,  Mr.  Thos.  Lett,  Timber  £cf ofthf  *' 
Merchant,   Cammerdal-road,  Lambeth,  having  engaged  Contract,  and 
to  supply  me  with  Timber,  Deals,  &c.,  necessary  for  the  C.'s  Receipt  was 
Performance  of  my  Contract  entered  into  with  you  for  charge  to  A. 
the  Completion  of  certain   Buildings  in  Bishopsgate*  -^;  was  served 
street,  I  hereby  authorize  you  to  pay,  to  Mr.  Thoma;s  ^^  Order  on  the 
Lett,  the  undermentioned  Sums  of  Money,  at  the  respec-  day  on  which  it 
tive  dates,  being  part  of  the  Monies  payable  to  me  at  u^Ij^?^  ^  h 
those  periods,  according  to  my  Contract ;  and  Mr.  T.  Writing  was  an 

Lett's  Receipt  shall  be  your  discharge.  Equitable  A»- 

,,  T         g^  sienmentofthe 

^   ^      ,  ^"""^  Gr^^^y^  Sims  mention. 

«  Witness,  C.  Stanley.  ed  in  it,  to  C. 

£.80  out  of  the  first  Instalment.  ^**^  *^^*^ 

80  out  of  the  second  do.  ,  V'l   .*.  ^.  y^s 

80  out  of  the  third  do. 
460  to  be  reserved  in  Mr.  Morris's  hands  out  of 

' the  Balance  of  the  Contract. 

£.700  14th  July  1828.'^ 
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1831.  On  the  same  day,  Lett  served  Morris  with  a  Dupli- 

cate of  this  Order,  signed  by  Greenaway :  and,  in  July 
and  August  1828,  Lett  supplied  Greenaway  with  Deals 


Lett 


p. 


Morris         ^"^^  Timber  to  the  amount  of  679/. 

On  the  27th  of  September  1828,  Mr.  Bray,  who 
was  Morrises  Surveyor  and  Architect,  informed  the 
Plaintiff,  by  letter,  that  the  first  Advance  of  Money  to 
Greenaway,  would  be  made  on  the  29th  of  that  months 
at  Mr.  Marrit^s  House,  and  that,  if  he  thought  proper  to 
send  a  Person,  all  Transactions  would  be  public  and 
open  for  inspection.  The  Plaintiff  attended  accordingly, 
and  Morris  paid  80/.,  part  of  the  first  Instalment,  to 
Greenaway,  and  he  handed  it  over  to  the  Plaintiff.  The 
second  Instalment  having  become  due,  Morris,  on  the 
4th  of  December  1828  {Greenaway  not  being  then  pre- 
sent), paid  80  L  out  of  it,  to  the  Plaintifi^s  Clerk.  The 
third  Instalment  afterwards  became  due,  and  the  Build- 
ing was  subsequently  completed,  but  Morris  refused  to 
make  any  further  Payment  to  the  Plaintiff:  upon  which 
the  Bill  was  filed,  charging  that  the  Order  of  July  1828^ 
was  an  Equitable  Assignment,  to  the  Plaintiff,  for  va- 
luable consideration,  of  700  /•  out  of  the  Monies  payable, 
by  Morris,  to  Greenaway,  by  virtue  of  the  Contract, 
and  praying  for  an  Accoimt  of  the  Monies  which  had 
become  due,  fi-om  Morris,  to  Greenaway,  in  respect  of 
the  Contract,  and  that  Morris  might  be  decreed  to 
pay,  to  the  Plaintiff,  the  Sums  remaining  due  to  him  by 
virtue  of  the  Order  of  the  14th  July  1828. 

Morris,  by  his  Answer,  said  that  he  never  assented  to 
or  acquiesced  in  the  Order  of  July  1828,  or  agreed  to 
obey  or  be  bound  by  it,  but  always  treated  it  and  the 
Notice,  as  things  with  which  he  had  nothing  to  do: 


Lett 

V. 
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that  Bray's  Letter,  to  the  Plaintiff,  was  written  without  1831. 

his  authority :  that  he  paid  the  two  Sums  of  80  L  to 

Greenawaj/y  who  afterwards  paid  them  to  the  Plaintiff 

or  his  Clerk,  as  he,  the  Defendant,  had  been  inibrmed        Morris 

and  believed.    It  appeared,  however,  by  the  Evidence, 

that  those  two  Sums  were  paid  as  before  stated. 

Sir  E.  Sugden  and  Mr.  Campbell,  for  the  Plaintiff: 

The  Order  of  July  1828  operated  as  an  Equitable 
Assignment  of  a  Debt.  To  give  vaUdity  to  an  Assign- 
ment of  a  Debt  in  this  Coiurt,  the  consent  of  the  Party 
who  owes  the  Debt,  is  not  necessary,  as  it  is  at  Law..^/&^^y/. 
Raw  V.  Dawson  (a).  Ex  parte . South  (6).  Besides,  the  ^  ^^^^-^4- 
Evidence  shows  that  the  Order  was  recognized  by 
Morris,  and  that  he  twice  acted  upon  it  after  he  had 
been  served  with  the  Notice.  On  the  4th  of  December 
1828,  no  one  was  present  but  Morris  and  the  Plaintiff's 
Clerk,  and  Morris  then  paid  the  80 1,  to  the  Clerk. 

Sir  C.  WethereU  and  Mr.  Cr.  Richards  for  the  De- 
fendant Morris: 

The  Order  is  not  imperative :  it  amounts  only  to  an 
authority,  to  Morris,  to  pay  the  Sums  to  the  Plaintiff. 
It  was  not  such  an  Assignment  as  the  Party  claiming 
under  the  Builder,  could  set  up  adversely  to  the  Person 
for  whom  the  House  was  to  be  built.  It  gave  nothing 
more  than  a  discretion  to  pay  the  Money,  and  was,  at  the 
most,  an  indemnity  in  case  of  payment.  It  is  one  thing 
to  give  a  discretion,  and  another  to  give  an  Interest. 
The  two  Cases  cited  do  not  contain  words  of  discretion^ 
but  of  direction.  An  Instrument  cannot  be  an  Assign- 
ment, if  there  is  any  discretion  to  reject  it.  In  Ex  parte 
South,  the  Executor  retained  the  Draft,  and  said  that  he 

(a)  1  Vez.  33  u  (6)  3  SwansL  39a. 
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would  pay  it  as  soon  as  the  state  of  the  Testator's  Aasetl 
enabled  him  to  pay  simple-contract  Debts,  and  that,  in 
the  mean  time,  he  would  hold  it  as  a  charge ;  and  those 
circumstances  are  particularly  noticed,  by  Lord  Eldamj 
in  his  Judgment.  Ex  parte  Heywood{c),  Scott  v. 
Porcher  (d). 

Next:  the  authority  was  revoked.  Morris,  whose  ob- 
ject was  to  prevent  any  liability  accruing  to  himself,  from 
Lett,  paid  the  Money  to  Greenaway,  and  he  received  it 
and  handed  it  over  to  Lett.  Consequently  the  Money 
was  distributed  in  a  different  manner  from  what  was 
contemplated  under  the  authority. 

The  Vice-Chancellos  : 

I  entertain  no  doubt  that  the  Order  of  July  1838 
amounts  to  an  Equitable  Assignment  The  following 
passages  in  that  Order,  are  very  important:  ''  And  M& 
T.  Letf%  Receipt  shall  be  your  Discharge ;"  and  '^  460  L 
to  be  reserved,  in  Aform's  bands,  out  of  the  Balance  of 
the  Contract ;"  and  the  word  ''  authorize"  does  not 
countervail  the  effect  of  those  passages. 

Declare  that  the  Order  of  July  1828  operated  as  an 
Equitable  Assignment  to  Mr.  Lett,  of  the  Sums  therein 
mentioned. 


The  Order  of  July  1828  was  not  stamped.  In  the 
course  of  the  Aigument,  the  Defendant's  Counsel  re- 
quired it  to  be  produced,  which  was  resisted  by  the 
Plaintiff's  Counsel,  on  the  ground  that  the  Defendant 
Morris  had  admitted,  in  his  Answer,  that  the  Order 


(c)  2  Rose,  355. 


(rf)  3  Mer.  Q^a. 
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Was  in  the  words  and  figures,  or  to  the  purport  or  effect 
mentioned  in  the  Bill,  and  did  not  crave  leave  to  refer 
to  it  when  produced. 

The  Vice-chancellor  ruled  that  the  Plaintiff  was  not 
compellable  to  produce  the  Order  (e). 
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HOUSTOUN  V.  HOUSTOUN. 


1831 : 

15th  &  16th 

November. 


Wm.    Power. 
Construction. 


Robert  HOUSTOUN,  Esq.,  made  his  WUl, 
dated  the  12th  October  1826,  as  follows :  **  I  give  and 
bequeath,  unto  my  Nephew  Colonel  Robert  Houstoun, 
John  Plummer  and  Ralph  Dunn,  the  sum  of  12,000  /.  Testator  be- 
Three  per  Cent.  Consolidated  Bank  Annuities,  to  be  j  "^^  /  gj^^,]^ 
transferred  to  them,  or  purchased  in  their  Names,  imme-  to  Trustees,  for 
diately  aRer  my  decease :  And  I  do  hereby  direct  the  ^^  ^SP  ^**J[  ^^^^' 
said  Colonel  Robert  Houstoun,  John  Plummer  and  Son's  Wife  for 
Ralph  Dunn  to  stand  possessed  of  the  said  Sum  of  hfe,  then,  unto 
12,000  /.  Three  per  Cent.  Consolidated  Bank  Annuities,  S"g^wtfeS 

(f)  See  Hiiddleston  v.  Briscoe,  11  Ves.  583 ;  Owen  v.  Jones,  Shares  for  such 
s  Anstr.  505.  Interests,  &c.  as 

the  Son  should 
appoint,  and,  in  default  of  appointment,  unto  the  Children, 
equally,  and  if  there  should  be  no  Child,  then  to  the  Son's  Next 
of  Kin  in  Blood :  and  the  Testator  bequeathed  his  Residue  to  his 
Son  and  his,  the  Testator's,  two  other  Children,  their  Executors, 
&c.  equally :  and  he  directed  that  the  Share  of  his  Son  should 
be  held,  by  his  Trustees,  for  the  benefit  of  him  and  his  Children, 
upon  the  same  Trusts,  and  subject  to  the  same  Limitations,  &c., 
as  the  13,000  /•  Stock,  but  that  the  Son's  Wife  should  not  take 
any  Interest  in  that  Share.  The  Son  died  leaving  his  Wife  sur- 
viving, but  never  having  had  a  Child :  Held  that  an  appointment 
made  by  the  Son  of  part  of  the  Stock,  to  his  Wife,  was  good ; 
but  that  the  Son,  in  the  events  that  had  happened,  was  not 
entitled  to  the  Share  of  the  Residue  absolutelyi  but  that  his  Next 
of  Kin  in  Blood  were  entitled  to  it. 


4^^/^  -    J^' 
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upon  Trust  to  pay,  apply  and  dispose  of  the  Interest^ 
Dividends  and  Annual  Proceeds  in  any  manner  as  they 
my  said  Trustees  shall,  in  their  discretion,  think  fit,  for 
or  towards  the  maintenance,  support,  use  and  benefit  of 
my  son  Robert  Rae  Houstoun,  or  otherwise,'  in  their 
discretion,  to  pay  such  Interest,  Dividends  and  Annnal 
Proceeds,  to  my  said  Son  Robert  Rae  HoustouHy  or 
permit  and  empower  him  to  receive  the  same,  for  and 
during  the  term  of  his  natural  life,  so  that  my  said  Son 
shall  not  sell,  assign  or  dispose  of,  or  in  any  manner 
anticipate  the  same;  and,  firom  and  afler  the  decease  of 
my  said  Son  RtAert  Rae  Houstoun,  in  case  he  should 
leave  Mrs.  Houstoun,  his  present  Wife,  him  surviving^ 
then  upon  Trust  to  pay  the  Interest,  Dividends  and 
Annual  Proceeds  of  the  said  12,000/.  Three  per  Cent 
Consolidated  Bank  Annuities,  unto  his  said  Wife  or  her 
Assigns,  or  well  and  effectually  to  empower  her  or  them 
to  receive  and  take  the  same,  for  and  during  the  tenn  of 
her  natural  life,  for  her  own  use  and  benefit ;  and  also, 
from  and  afl;er  such  decease  of  my  said  Son  Robert 
Rae  Houstoun,  but  subject,  nevertheless,  to  the  Life 
Interest  of  the  said  Wife  of  the  said  Robert  Rae 
Houstoun  of  and  in  the  said  Interest  and  Dividends  of 
the  said  12,0002.  Three  per  Cent.  Consolidated  Bank 
Annuities  in  case  she  should  survive  my  said  Son,  upon 
Trust  to  transfer,  assign  and  pay  the  said  12,000/. 
Three  per  Cent.  Consolidated  Bank  Annuities,  and  the 
Stocks,  Funds  and  Securities  in  or  upon  which  the 
same  shall  be  invested,  unto,  between  and  amongst  the 
said  Wife  of  my  said  Son  Robert  Rae  Houstoun,  if  she 
shall  be  then  living,  and  any  Child  or  Children  he  may 
have,  in  such  Shares  and  Proportions,  for  such  Rights 
and  Interests,  to  be  paid  and  transferred  at  such  Ages, 
Days  and  Times,   and  with  such  benefit  of  Survivor- 
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s1iip,and  subject  to  such  Contingencies  and  Restrictions 
as  my  said  Son,  Mohert  Roe  Haustoun,  at  any  time  o^ 
times  hereafter,  by  his  last  Will  and  Testament  in 
Writing,  or  any  Codicil  or  Codicils  thereto,  to  be  by  him 
duly  published  in  the  presence  of  and  attested  by  two  or 
more  credible  Witnesses,  shall  direct,  limit  or  appoint, 
and,  in  default  of  such  Direction,  Limitation  or  Appoint*- 
ment,  and  in  case  of  any  such,  and  the  same  shall  be 
in  any  manner  defective  aqd  incomplete,  then  upon  Trust 
to  transfer,  assign  and  pay  the  whole  of  the  said 
12,0002.  Three  per  Cent.  Consolidated  Bank  Annuities, 
and  the  Stocks,  Funds  and  Securities  in  which  the  same 
may  be  invested,  or  so  much  and  such  part  and  parts 
thereof  whereof  no  such  Direction  or  Appointment  shall 
be  made  as  aforesaid,  or  whereunto  the  same  shall  not 
extend,  subject  to  such  Life*interest  of  my  said  Son's 
Wife  as  aforesaid,  unto,  between  and  amongst  the 
Children  of  my  said  Son  Robert  Rae  Houstoun,  if  more 
than  one  such  Child,  equally,  share  and  share  alike, 
the  Part  or  Share  and  Parts  or  Shares  of  such  of  them  as 
shall  be  a  Son  or  Sons  to  be  assigned,  transferred  or 
paid  to  him  or  them  respectively,  as  and  when  he  or 
they  shall  attain  his  age  or  their  respective  ages  of 
21  years,  and  the  Parts  or  Shares  of  such  of  them  as 
shall  be  a  Daughter  or  Daughters  to  be  transferred, 
assigned  and  paid  to  her  or  them  respectively,  as  and 
when  she  or  they  shall  attain  the  age  or  respective  ages 
of  21  years,  or  upon  her  or  their  marriage  or  respective 
marriages,  which  shall  first  happen,  in  case  my  said 
Son  R.  R,  Haustoun  shall  be  then  dead,  and,  otherwise, 
upon  or  in  due  time  after  his  decease.  And,  if  there 
ehaU  be  no  Child  or  Children  of  my  said  Son  Robert 
Mae  Houstoun,  or,  if  any  such  there  shall  be,  and 
all  and  every  of  them  shall  die  before  they  or  any 
Vol.  IV.  s  9 
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of  them  shall  become  entitled  to  the  said  Tliree  per 
Cent.  Consolidated  Bank  Annuities,  or  the  Stocky 
Funds  or  Securities  in  or  upon  which  the  same 
shall  be  investedy  as  a  vested  Interest,  by  virtue  of  this 
my  Will,  then  I  do  hereby  will  and  direct  that  the  said 
Three  per  Cent.  Consolidated  Bank  Annuities,  and  ibt 
Stocks,  Funds  and  Securities  in  or  upon  which  the  same 
shall  be  invested,  or  so  much  and  such  parts  thereof  as 
shall  not  have  become  vested,  or  been  appointed  or  dis- 
posed of,  under  or  by  virtue  of  the  Trusts  aforesaid, 
shall  go  and  be  paid  and  transferred  to  the  Next  of  Kin 
in  Blood  of  my  said  Son  Robert  JR.  Houstoun,  according  to 
the  Statute  of  Distribution  of  Intestate's  Effects,  and 
I  do  hereby  give  and  bequeath  the  same  accordingly/' 


And  after  disposing  of  part  of  his  Real  Estate  and 
giving  several  Legacies,  free  of  Stamp-^uty,  which  he 
directed  to  be  paid  out  of  his  Personal  Estate,  the 
Testator  proceeded  to  dispose  of  the  residue  of  his 
Estate  as  follows : 


"  I  give,  devise  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  Estate  and  Effects,  both  Real  and 
Personal,  in  Great  Britaitiy  the  West  Indies,  or  wh«ne- 
soever  the  same  may  be,  unto  my  said  Sons,  Robert  Roe 
Houstoun,  and  Alexander  Houstoun,  and  my  said 
Daughter  Elizabeth  Houstoun,  equally  to  be  divided 
between  them,  their  Heirs,  Executors,  Administrators 
and  Assigns,  share  and  share  alike,  as  Tenants  in 
Common.  And  I  do  hereby  dire<^  that  the  R%ht, 
Share  and  Interest,  of  my  said  Son  Robert  Roe  Hou^ 
toun,  of  and  in  such  residue,  shall  be  transferred  to, 
and  held  by  the  said  Trustees,  Robert  Houstoun,  John 
Plummer,  and  Ralph  Dunn,  for  the  benefit  of  my  said 
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Soncmdhis  Children^  upon  the  same  Trusts,  and  subject 
to  the  same  Powers,  Conditions,  Limitations  and  Restric- 
tions, in  every  respect,  as  are  hereinbefore  expressed  and 
declared  of  and  concerning  thesaid  Sum  of  12,000  L  Three 
per  Cent.  Consolidated  Bank  Annuities,  so  bequeathed 
to  them  as  aforesaid,  and  the  Interest  and  Dividends 
thereof;  btU  it  is  not  my  intention  to  give,  to  the  Wife  of 
my  said  Son  Robert  Roe  Hou8toun,any  Interest  whatever 
in  the  said  Share  of  the  residue  of  my  Estate  or  the 
Dividends  or  Proceeds  thereof:  and  I  do  hereby  nominate 
and  appoint  the  said  Colonel  Robert  Haustoun  and 
Ralph  Dunn  Executors  of  this  my  Will." 


616 


1831. 


-V 


HOUSTOUK 

V. 

H0U8T0UN. 


The  Testator  died  on  the  27th  of  January  1828,  leav- 
ing the  said  Robert  Mae  Houstoun,  and  the  Defendants 
Alexander  Houstoun  and  Elizabeth  Houstoun  his  only 
Children,  him  surviving. 

The  Executors  purchased  the  Sum  of  12,000/.  Three 
per  Cent.  Consolidated  Bank  Annuities,  which  was  trans- 
ferred into  their  Names  upon  the  Trusts  of  the  Will, 
and  they  paid  the  Dividends  thereof  to  Robert  Roe 
Houstoun  down  to  the  time  of  his  death. 


Robert  Roe  Houstoun  mvide  his  Will  on  the  18tli  of 
January  1829,  and,  after  reciting  the  Power  of  Appoint- 
ment given  to  him  by  the  Will  of  his  Father  over  the 
12,000/.  Three  per  Cent  Consolidated  Bank  Annuities, 
proceeded  thus: 

**  Now  in  pursuance  and  exercise,  and  in  execution  of 
the  said  Power  so  vested  in  me  as  aforesaid,  and  of  all 
other  Powers  and  Authorities  to  me  given,  in  me  vested, 
or,  in  anywise,  enabling  me  in  that  behalf,  I  do,  by  this 
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my  last  Will  and  Testament,  by  me  duly  published, 
and  attested  by  the  two  credible  Persons  whose  names 
are  hereunto  subscribed  as  Witnesses  attesting  the 
same,  direct,  limit  and  appoint  that  the  Sum  of  1 1,800  il 
Three  per  Cent.  ConsoUdated  Bank  Annuities,  part  of  the 
said  12,000/.  like  Annuities,  shall,  immediately  after 
my  decease,  or  as  soon  after  as  convenient,  be  trans^ 
ferred  into  the  name  of  my  said  Wife,  for  her  own 
absolute  use  and  benefit,  and  that  the  Trustees  or 
Trustee  for  the  time  being  under  the  Will  of  my  said 
late  Father,  shall  stand  possessed  of  and  interested  in 
the  Sum  of  200 1.  Uke  Annuities,  the  residue  of  the  said 
Sum  of  12,000  2.  like  Annuities,  subject  nevertheless  to 
the  Life-interest  therein  of  my  said  Wife,  in  TVust  for 
all  and  every  the  Child  and  Children  which  I  may 
leave,  in  equal  Shares,  if  more  than  one,  and,  if  there 
shall  be  but  one  such  Child,  then  for  such  only  Child, 
to  be  paid  or  transferred  to  them,  him  or  her  at  their 
respective  ages  of  21  years :  and,  whether  I  have 
Children  or  not,  it  is  my  will  that  my  said  Wife  shall 
have  the  said  Sum  of  11,800  /.  Three  per  Cent  Ccxisoli- 
dated  Bank  Annuities.'' 


And  after  giving  various  Legacies,  he  bequeathed  all 
the  rest,  residue  and  remainder  of  his  Estate  and  Effects 
whatsoever  and  wheresoever,  whether  in  Possession, 
Reversion,  Remainder  or  Expectancy,  unto  his  said 
Wife,  to  and  for  her  own  absolute  use  and  benefit ;  and 
he  appointed  John  Charles  Hunter  and  Charles  BdUng^ 
ham,  his  Executors* 


Robert  Rae  Houstaun  died  in  August  1829,  withont 
ever  having  had  any  Child,  leaving  the  Plaintiff 
Margaret  Eliza  Houstaun  his  Widow,  and  the  Defen- 
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dants  Alexander  Hauttaun  and  Elizabeth  Homtaun, 
his  Brother  and  Sister^  and  only  Next  of  Kin^  him 
sorviTing. 

In  January  1830,  the  Widow  and  Executors  o(  Robert 
Roe  Homtaun  filed  their  Bill  against  the  Executors  and 
Trustees  of  the  Will  of  Robert  Houstoun,  and  also 
against  the  Brother  and  Sister  of  Robert  Roe  Houstoun, 
submitting  that  the  11,800  /.  Stock  was  duly  appointed 
by  Robert  Roe  Haustoun's  Will,  to  the  Plaintiff  Mrs. 
Homtaun,  and  that  the  Plamtiffs,  Hunter  and  BelUng- 
ham,  as  the  Personal  Representatives  of  Robert  Roe 
Homtaun,  were,  under  the  Will  of  Robert  Homtaun,  in 
the  events  which  had  happened,  entitled  to  one  Third  of 
the  residue  of  his,  Robert  Hamtaun's,  Personal  Estate, 
and  praying  that  the  Rights  and  Interests  of  the  Plaintiffs 
might  be  ascertained:  that  Robert  Homtoun's  Executors 
might  transfer  the  11,800/.  Stock,  to  the  Plaintiff 
Margaret  Eliza  Homtaun,  and  pay  to  her  the  Divi- 
dends of  the  rest  of  the  12,000  2.  Stock  during  her  life : 
that  the  usual  Accounts  might  be  taken  of  the  said 
Robert  Homtaun^s  Personal  Estate,  and  that  the  Plain- 
tiffs Hunter  and  BeUingham,  as  the  Personal  Represen- 
tatives of  Robert  Roe  Homtaun,  might  be  declared  to 
be  entitled  to  one  Third  of  the  residue  of  Robert  Horn- 
taun's  Personal  Estate. 

The  Defendants,  Alexander  and  Elizabeth  Homtaun, 
by  their  Answer,  insisted  that  Robert  Roe  Hamtaun> 
never  having  had  any  Child,  the  Power  of  Appoint- 
ment over  the  12,000/.  Stock,  given  to  him  by  his 
late  Father's  Will,  never  arose,  and  that  Robert  Rae 
Homtaun  having  died,  without  ever  having  had  a  Child, 
the  whole  of  the  12,000/.    Stock,   subject   to   Mrs* 
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Ilougtaun's  Life-interest  therein^  had  become  the  abso- 
lute property  of  the  Defendants,  Alexander  and 
Elizabeth  Houstoun^  as  the  only  Next  of  Kin  in  Blood 
of  Robert  Roe  Houstoun,  according  to  the  Statutes  of 
Distribution :  and  that,  in  consequence  of  R.  R,  Hans-- 
toun  baring  so  died,  one  Third  of  the  residue  of  Robert 
Houstoun^s  Personal  Estate,  had  become,  under  the 
Trusts  of  his  Will,  the  property  of  the  same  Defendants, 
as  the  only  Next  of  Kin  by  Blood  of  R.  R,  Houstamu 


The  Cause  was  heard,  at  the  Rolls,  on  the  2Sth  of 
June  1830,  when  it  was  referred  to  the  Master  to  n^ke 
inquiries  as  to  the  Next  of  Kin  of  Robert  Roe  HeustmoL 
hring  at  his  death,  and  to  make  Tarious  other  imjokies; 
and  to  take  an  Account  of  the  Personal  Estate  of  Robert 
Ucustaun,  The  Master  baring  made  his  Report^  the 
Cause  now  came  on  to  be  heard  for  Further  Directioos. 

Sir  E.  Sugden  and  Mr.  Palk,  for  the  Plaintiffs : 

There  are  two  questions  in  this  Cause,  1st,  Whether 
in  the  erent  which  has  happened  of  Robert  R.  Houstoim 
dying  vfithout  a  Child,  but  tearing  his  Wife  surririn^ 
the  Power  of  Appointment  giren  to  him^  by  his  Father's 
WiU,  orer  the  12,00a/.  Stock,  was  capable  of  being 
exercised  by  him  in  fiirour  of  his  Wife. 

2d.  Whether  the  one  Third  of  the  residue  of  Robert 
Houstoun's  Estate,  which  he  bequeathed  in  Trust  for 
Robert  Roe  Houstoun,  has  passed  to  R.  R.  Hamtoms 
Executors,  or  to  his  Next  of  Kin. 

1st  If  Robert  Houstoun,  instead  of  ^ring,  to  his 
Son,  a  Power  to  appoint  the  Stock  amoi^t  his  Wife 
aiKl  Children,  had  made  a  direct  bequest  of  it  to  thenoi. 
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the  Wife,  in  the  event  which  has  happened  of  there 
being  no  Child  living  at  the  decease  of  R.  R.  Haustoun 
would  have  taken  the  whole  fund.  Can  it  make  any 
difference,  whether  the  Testator  makes  an  immediate 
Bequest,  or  intends  the  Bequest  to  take  effect  by  means 
of  the  execution  of  a  Power.     Mogg  v.  Mogg  (a). 

The  Wife  and  Children  of  R.  i{.  Hotistoun  formed  the 
class  of  Persons  in  whose  favour  the  Power  was  to  be 
exercised. 

The  Testator  intended  that  his  Son's  Wife  should,  at 
all  events,  have  a  Life-interest,  and,  it  being  doubtful 
whether  his  Son  would  have  Children  or  not,  that  it 
should  be  in  his  Son's  power,  to  give  his  Wife  a  larger 
Interest. 

The  Cases  of  Doe  v.  Denny  (6)  and  Roe  v.  Dunt  (c) 
which  will  be  cited  for  the  Defendants,  are  distinguish* 
able  from  the  present  Case  :  for,  in  those  Cases,  there 
was  one  Child  only,  and,  in  de&nlt  of  appointment,  the 
Property  was  limited  to  the  Children  in  Fee,  and  the 
Donee  of  the  Power  gave  a  limited  Interest  to  the  only 
Child.  The  Power  given  to  /£.  R,  Houstoun,  was  not 
confined  to  the  mere  distribution  of  the  Shares  which  the 
objects  of  the  Power  were  to  take,  but  it  enabled  him  to 
define  the  Rights  and  Interests  which  those  objects  were 
to  take,  the  ages  and  times  at  which  the  Shares  were  to 
be  paid  to  them,  and  the  contingences  and  restrictions  to 
which  the  Shares  were  to  be  subjected.  The  Decision 
in  Dot/ley.  The  Bishop  of  Peterborough  (d)  governs  this 
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(a)  1  Mer.  654.         (b)  a  Wils.  337.         (c)  Ibid.  336. 
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Case.  .  Lord  JEldon  agreed  with  that  Decisioii,  in  all 
respects  (e).  Here  the  Wife  was  one  of  the  claas  of 
Persons  to  whom  the  Fund  was  to  be  appointed,  and 
the  failure  of  one  of  the  class,  does  not  prevent  the 
execution  of  the  Power.  This  Case  is  stronger  than 
Boyle  V.  The  Bishop  of  Peterborough ;  for  the  Wife  is 
not  an  object  of  the  Gift  in  default  of  appointment;  so 
that,  if  she  was  to  take  at  all,  she  must  take  under  an 
execution  of  the  Power.  The  Testator  intended  that,  if 
her  Husband  so  willed  it,  she  should  take  in  competition 
with  the  Children ;  then  can  it  be  contended  that,  if 
there  were  no  Children,  the  Testator  intended  that  she 
should  not  be  capable  of  taking  any  Share  of  the  Fund? 
On  the  contrary,  the  clear  intention  was  that,  if  there 
i^hould  be  no  Children,  she  should  be  the  sole  object  of 
the  Power. 


2d.  Robert  Bjoe  Houstoim,  in  the  events  which  have 
happened,  took  an  absolute  Interest  in  one  Third  of  his 
Father's  Residuary  Estate.  By  the  Will,  an  absolute 
Gift  of  one  Third  of  the  residue,  was  made  to  each  of  the 
Testator's  Children,  with  certain  modifications  and 
Umitations  as  to  the  Share  of  R*  R.  Houstoun.  The 
Testator's  intention  was,  not  to  affect  the  absolute 
Interest  given  to  iZ.  R.  Homtoun,  more  than  was  neces- 
sary to  give  effect  to  those  modifications  and  limitations ; 
and,  as  the  case  in  which  they  were  to  take  effect,  has 
never  arisen,  the  absolute  Interest  was  never  defeated. 
Smither  v.  WiUoch  (/).  The  Court  cannot  extend  the 
words  of  a  Will,  on  conjecture.  Oramch  v.  DruM^ 
numd{g)^ 


(«)  Butchery.  Butcher,  l  V.     (f)  9  Ves.  233. 
&  B.  79.  {g)  I  Sim.  &  Stu.  517. 
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Mr.  Pepys,  Mr.  Ching,  and  Mr.  C  H.  Maclean, 
for  the  Defendants,  the  Executors  of  Robert 
Honstoun,  and  the  Brother  and  Sister  of  Mobert 
Roe  Houstoun  : 

Ist  In  default  of  R,  R.  Houstoun  exercising  the  Power, 
given  to  him  by  his  Father's  Will,  over  the  19,000  L 
Stock,  his  Wife  was  to  take  no  Share :  his  Children 
only  were  to  take.  If  there  should  be  no  Child,  the 
Testator  directs  that  the  Stock  shall  go  to  the  Next  of 
Kin  in  Blood  of  R.  R.  Houstoun ;  so  that  there  is  an 
express  provision  as  to  what  is  to  take  place  in  the 
event  which  has  happened. 
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[The  Vtce-ChanceUor : — That  direction  was  to  take 
effect  in  de&ult  of  appointment  only.] 


In  Boyle  v.  The  Bishop  of  Peterborough,  there  were 
two  objects  of  the  Power ;  and,  in  de&ult  of  appointment, 
they  were  to  take  the  Property  equally.  In  this  Case, 
the  Power  never  existed  at  all.  The  Father  contem- 
plated his  Son  having  Children,  and,  in  that  event,  he 
gave  him  power  to  appoint  the  Stock  amongst  his  ^^fe 
and  Children :  but,  if  he  had  no  Child,  the  Father  did 
not  intend  his  Son  to  have  the  disposal  of  the  Fund. 
The  author  of  the  Gift  did  not  intend  that  the  Wife 
should  be  an  object  of  his  bounty,  beyond  the  life- 
interest  which  he  had  provided  for  her,  but  that,  if  his 
Son  had  a  Child,  the  Son  should  have  the  power  of 
giving,  to  his  Wife,  a  Share  of  the  Fund.  This  Case 
then,  is  the  reverse  of  Bogle  v.  7%«  Bishop  of  Peter^ 
borough ;  and  it  falls  within  J)oe  v.  Benny  and  Roe  y. 
Bunt.  In  those  Cases  the  Children  were  the  objects  of 
the  Power ;  and,  if  there  was  no  appointment,  they  were 
to  take  the  Feensimple  of  the  Estate.    The  principle  of 
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the  decisions  in  those  two  Cases,  was  that,  as  the 
Power  was  gone  for  the  purpose  of  distributicm,  it  was 
gone  for  the  purpose  of  limiting  the  Interest  which  the 
only  Child  was  to  take. 

[The  Vtce^ChanceUor : — In  Doe  t.  Denny  and  Roe  y. 
Duntf  the  Estates,  in  default  of  appointment,  were 
limited  to  the  Children  in  Fee :  therefore,  the  Children 
took  the  Fee  by  virtue  of  that  Limitation,  and  the  Ap- 
pointees over,  could  take  nothing.  In  this  Case,  if  the 
Wife  had  died  in  her  Husband's  lifetime,  leaving  one 
Child  only,  that  Child,  in  default  of  Appointment, 
would  have  taken  a  vested  Interest  provided  it  sur- 
vived the  Father  and  did  not  die  before  21 ;  would  it  not 
then  have  been  competent,  to  the  Father,  to  appoint, 
absolutely,  to  the  Child,  during  its  minority?] 

The  Father  might  have  increased  the  Child's  Interest, 
but  could  not  limit  it.  In  Boyle  v.  The  Bishop  of 
Peterborough,  Lord  T^urlow  says :  *^  That  brings  it  to 
the  question  whether  the  Power  has  not  lost  its  oppor- 
tunity of  being  exercised  by  the  death  of  the  Son ;  or 
whether  there  is  a  capacity  of  Appointing,  where  oidy 
one  Child  is  left;  and,  if  at  all,  whether  it  must  not  be 
uith  reference  to  the  Clause  which  provides  for  its 
going  in  Case  of  no  Appointment.  The  words  breed 
the  doubt  Where  there  are  only  two  Children,  the 
Power,  by  way  of  exercise  of  discretion,  is  totally 
gone  by  the  death  of  one  before  it  is  exercised,  and  it 
cannot  be  the  same  Power,  in  point  of  extent,  as  when 
meant  to  be  a  distribution  among  several ;  for  which  it 
is  necessary  that  there  should  be  several.  But  this 
Clause  made  it  proper  for  her  to  express  that  she  did 
intend  her  Power  to  be  executed.     If  there  was  no  Ap- 
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p<Mntment,  the  consequence  is,  each  would  be  entitled 
to  a  Moiety,  because  there  was  no  Appointment.     In 
respect  of  that  Clause,  she  had  a  Power  to  appoint  to 
one  only :  for  though  that  is  not  a  distribution,  it  is  an 
expression  that  it  shall  go  by  Appointment,  and  not 
transmit  for  want  of  it    I  think  the   extent  of  her 
Power  is  such,  as  to  enable  her  to  express  her  inten- 
tion: that  she  has  done,   and,   therefore,   it  must  go 
according  to  the  intent."     Lord    Thurhw^B  judgment 
turned  on  the  particular  frame  of  the  Instrument  in  the 
Case  before  him,  which,  in  default  of  Appointment^  gave 
vested  Interests  to  the  Children  on  their  attaining  21, 
though  they  died  in  the  lifetime  of  the  P(Hiee  of  the 
Power.    Here  there  10  no  such  Clause. 
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2d.  The  Share  of  the  Residue  given  to  Robert  Rae 
ffaustaun,  was  to  be  held,  by  the  Trustees,  for  the 
benefit  of  him  and  his  Children,  upon  the  same  Trusts, 
and  subject  to  the  same  Powers,  Conditions,  limita- 
tions and  Restrictions,  in  every  respect,  is  bad  been 
before  expressed  concerning  the  12,000  L  Bank  Annui^ 
ties :  but  the  Testator  declares  that  it  was  not  his  inteih- 
tion  to  give,  to  his  Son's  Wife>  any  Interest  whatever  in 
that^  Share  of  the  Residue  of  his  Estate.  Under  the 
Trusts,  Powers  and  Limitations  expressed  conoeming 
the  12,000  /.  Stock,  other  objects  besides  the  Son  and 
bis  Children,  were  intended  to  be  benefited,  and  the 
Testator  here  excludes  one  only  of  those  objects.  The 
fair  conclusion  is  that  he  intended  the  other  objects, 
(who  were  his  Son's  Next  of  Kin  in  Blood)  to  tak«; 
for,  if  he  had  intended  to  exclude  them  as  well  as  the 
Wife,  he  would  have  said  sa  The  Gift  in  question, 
must  be  construed  in  the  same  manner  as  if  be  had 
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repeated  the  very  terms  of  the  former  Bequest,  except 
so  far  as  they  related  to  the  Son's  Wife. 

The  Vice-Chancbllor  : 

It  is  perfectly  true  that  I  camiot  add  to  the  Testator's 
Will,  neither  can  I  reject  the  words  which  I  find  in  it. 

With  respect  to  the  second  question,  (which  I  shall 
dispose  of  first),  I  have  to  observe  that  the  Testator 
has,  in  the  first  instance,  given,  one  Third  of  the  residue 
of  his  Estate,  to  his  Son,  Robert  Roe  Houstaun,  and  then 
he  says :  '<  I  direct  that  the  Right,  Share,  and  Interest, 
of  my  said  Son  Robert  Roe  Houstatm,  of  and  in  such 
Residue^  shall  be  transferred  to,  and  held  by  the  said 
Trustees,  Robert  Houstoun,  John  Pbanmer  and  Rd^h 
Dunn,  for  the  benefit  of  my  said  Son  and  his  Children, 
upon  the  same  Trusts,  and  subject  to  the  same  Powers, 
Conditions,  Limitations  and  Restrictions,  in  every  respect, 
as  are  hereinbefore  expressed  and  declared  of  and  con- 
cermng  the  said  Sum  of  12,000  L  Three  per  Cent.  Conso- 
lidated Bank  Annuities  so  bequeathed  to  them  as  afore- 
said, and  the  Interest  and  Dividends  thereof;  but  it  is 
not  my  intention  to  give,  to  the  Wife  of  my  said  Son 
Robert  Roe  Houitoun,  any  interest  whatever  in  the  said 
share  of  the  residue  of  my  Estate,  or  the  Dividends  or 
Proceeds  thereof    Now  the  Persons  who  were  made 
to  participate,  more  or  less,  with  respect  to  direct  and 
remote  Interest,  in  the  12,000  L,  were  Robert  Roe  Sau9^ 
toun^  Robert  Roe  Houstaun^s  Children,  his  Wife,  and 
his  Next  of  Kin  in  Blood,  in  a  particular  event.    And 
the  Testator  here  has  directed  that  the  absolute  Interest^ 
in  the  one  Third  of  his  Residuary  Estate,  given  to  his 
Son  R.  R.  HousUnm  shall^  nevertheless,  be  held  by  the 
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"TrusteeSi  for  the  benefit  of  Robert  Rae  Hcvstoun^  and 
his  Children^  (who  are  two  of  the  four  objects,)  upon 
the  same  Trusts,  and  subject  to  the  same  Limitations 
and  Restrictions  as  the  12,000  2.  Bank  Annuities.  One 
of  the  Limitations  and  Restrictions  is  that,  in  case  of 
there  being  no  appointment  in  favour  of  the  Children, 
and  there  being  no  Children  who  should  attain  the 
age  of  21,  then  that  the  1 2,000  /.  Bank  Annuities 
should  go  over  to  those  Persons  who  should  be  Robert 
Rae  Houstoun^s  Next  of  Kin  in  Blood.  It  appears 
to  me,  therefore,  without  straining  the  words,  but  only 
giving  to  them  their  natural  meaning,  that  I  am  bound 
to  say  that,  under  the  terms  **  Limitations  and  Re- 
strictions," the  Next  of  Kin  in  Blood  of  Robert  Rae 
Houstoun,  would  take  the  same  Interest  in  the  share 
of  the  Residue,  as  they  would  have  taken  in  the 
12,000/.  Consols.  Mr.  Pept/s*  observation  upon  that 
part  of  the  Case,  is  extremely  pertinent  and  strong :  for, 
there  being  four  descriptions  of  Persons  named  to  par- 
ticipate in  the  12,000/.,  and  the  Testator  having  named 
the  Wife  as  a  Person  who  should  not  participate  in  it, 
and  not  the  Next  of  Kin,  the  inference  is  extremely 
strong  that  the  Testator  intended  that  all  those  Persons, 
except  the  Wife,  should  participate  in  the  one  Third  of 
the  Residue:  and  my  opinion,  therefore,  upon  that  ques- 
tion, is  in  favour  of  the  Next  of  Kin. 


1831. 

HOUSTOUK 

V. 

HousTouir.* 


With  respect  to  the  first  point,  I  am  of  opinion  that 
the  principle  of  the  Case  of  Boyk  v.  The  Bishop  of 
Peterborough,  is  directly  applicable.  Because  the  Tes- 
tator has  given  the  Fund  to  the  Son  for  life,  then  to  the 
Wife  for  life,  and  then,  after  the  decease  of  the  Son, 
subject  to  the  Life-interest  of  the  Wife,  upon  Trust 
that  the  Trustees  should  transfer  the  Fund,  unto,  be- 
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tween  and  amongst  the  Wife  of  his  Son,  if  she  should 
be  then  living,  and  any  Child  or  Children  that  he  might 
have,  in  such  manner  as  he  should  appoint.  And  then 
he  proceeds  to  declare  what  shall  take  place  in  de&olt 
of  such  Appointment ;  and  my  opinion  is  that  all  the 
passages  of  the  Will  which  follow,  are  govarned  by  the 
words :  '^  in  default  of  such  direction,  &c." 


The  &cts  of  this  Case  are  that  the  Wife  saryived  her 
Husband,  but  there  was  no  Child.  In  the  Case  of 
Boyle  y.  The  Bishop  of  Peterborough,  Mrs.  Waisvyham 
had  two  Children,  a  Son  and  a  Daughter:  and  she  first 
appointed,  a  portion  of  the  Fund,  to  her  Son,  who  after- 
wards died ;  and  then  she  appointed  the  residue  of  the 

• 

Fund  to  her  Daughter :  and  then  it  was  said  that  the 
Daughter  could  not  take  by  virtue  of  the  execution  of 
the  Power.  Now  Lord  Thurlow  admits  that  the  Power, 
as  a  Power  of  Distribution,  had  ceased ;  and  then  he 
says :  *^  But  this  Clause,"  that  is  the  Clause  disposing 
of  the  Fund  in  default  of  appointment,  ^'  made  it 
proper  for  her  to  express  that  she  did  intend  her  Power 
to  be  executed.  If  there  was  no  appointment,  the  con- 
sequence is,  each  would  be  entitled  to  a  Moiety,  because 
there  was  no  appointment.  In  respect  of  that  Clause, 
she  had  a  Power  to  appoint  to  one  only :  for,  though 
that  is  not  a  distribution,  it  is  an  expression  that  it  shall 
go  by  appointment,  and  not  transmit  for  want  of  it." 
I  think  that  that  Case,  which  was  approved  of  and  followed 
by  Lord  JEldon,  is  not  distinguishable,  in  substance,  from 
the  present  Case.  Because  here  the  Wife  was  as  mu<^  in- 
tended to  take  through  the  exercise  of  the  Power,  as  the 
Children  were :  and  it  would  be  strangely  inconsistent  to 
sav  that  there  must  be  Children  in  order  to  enable  the  Wife 
to  take,  but  that,  if  there  had  been  Children  and  no  Wif^ 
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the  Power  might  have  been  exercised  with  respect  to  the 
Children.  I  think  that  the  right  of  executing  the  Power 
must  be  considered  as  a  right  as  much  in  favour  of 
one  as  of  the  other. 

What  I  have  now  said,  is  not,  in  the  least,  inconsistent 
with  the  decisions  in  IVil8on*s  Reports.  In  each  of 
those  Cases  there  was  a  Child  who  was  an  object  of 
the  Power ;  and,  consequently,  the  power  to  appoint  in 
default  of  Children,  never  arose.  That  was  all  that  the 
Court  had  to  decide ;  and  that  was  the  point,  which  as 
I  understand  those  Cases,  the  Court  did  decide,  although 
I  admit  that  the  Chief  Justice  seemed  to  consider  that 
there  might  have  been  an  appointment  in  tail  to  the 
Child.  It  was  however  quite  enough  for  the  Court  to 
say  that  there  was  no  question  at  all,  with  respect  to 
the  Power  in  default  of  Children,  as  the  fact  was,  in 
each  Case,  that  there  was  a  Child  in  existence,  which 
prevented  therefore  any  exercise  whatever  of  the  power 
of  appointment  over. 

My  opinion,  therefore,  is  that  this  is  a  Case  which  is 
concluded,  as  to  the  first  question,  by  what  was  decided, 
by  Lord  Thurlow,  in  the  Case  of  Boyle  v.  The  Bishop 
of  Peterborotyh,  and  which  was  approved  of  and  fol- 
lowed by  Lord  Eldon ;  and,  accordingly,  I  declare  that 
Mrs.  Houstotm,  the  Wife  of  JR.  £.  Houstoun,  is  entitled 
to  the  1 1,800  /.  Consols. 


1831. 


H0U8TOCJN 
H0U8TOUN. 


028  CASES  IN  CHANCERY. 


1831:  CROMPTON  V.  WOMBWELL. 

4th  November.  Jc  .A^  *^  ^^^ 

In  May  1805,  the  Defendants  Lord  Melbourne  and  Sir 

Sumdemenial  ^^^9^  Wombwell,  as  Trustees  of  the  Estates  of  the  late 

BUL  Earl  of  Fauconberg,  contracted  to  sell  to  the  Plaintiff^  a 

Demurrer.  p^^  ^f  those  Estates  situate  in  the  Parishes  ofLeak  and 

If  a  Plaintiff,  Over  Siltan  in   Yorkshire,  Tithe-free.      In  1807  the 

when  his  Cause  vicar  of  Leak  filed  a  Bill,  in  the  Exchequer,  against  the 

that  he  cannot  Tenants  of  those  parts  of  the  Estates  which  were  situate 

amend  his  Bill,  in  the  Parish  of  Leak,  claiming  the  Tithes  of  Hay  and 

SSterJ^hich  ^^  ^^  ^^^  '^^^^  ^^  ^^  ^^^^  ^  ^^^^  occupation. 

may  tend  to 

show  that  he  is        Qy  Indentuies  of  Lease  and  Release  of  the  9th  and 

reUef  prayed  by  ^^^  of  June  1808,  the  Estates  agreed  to  be  sold  were, 

his  Bin,  he  may  in  pursuance  of  the  Contract,  conveyed,  by  the  Trustees 

Senud^B&^r  ™^  ^*®'  necessary  Parties,  to  the  Plaintiff  in  Fee :  and 

the  purpose  of  by  a  Memorandum  indorsed  on  the  Release,  it  was  de* 

putung  the  new  clared  that,  although  14,000  L  was,  in  the  Release  and 

'   *  il  yuU  T>f4*  ^®  Receipt  indorsed  thereon,  mentioned  to  be  the  Con- 

^       w^       .^   .  aiHArnfinn^firionAv  TiAiH- in  thA  TniatAMi.  vAf.  in. J.miZ.  rfcniir 


^ y     jvjjf^    sideration^money  paid,  to  the  Trustees,  yet  10,400  h  only 

*  >*^KiU^^^  ^  C^'  ^^'  ^^'^^^  ^^  ^^^^^  P**^  ^  them,  the  Sum  of  3,600  h  having 

'    been  laid  out,  by  the  Plaintiff,  with  the  consent  of  the 

^^^^   r  ^-^         Trustees,  in  the  purchase  of  5,256 1.  9 «.  Three  per  Cent. 

''i,  >;•.  ^^^^  Reduced  Annuities,  in  the  names  of  the  Trustees,  and  of  the 

^'^^^     zr-     ,js        Plaintiff  and  Samuel  Crompton  the  Younger,  pending 

^    '       "  /-    ir  ft  ^^  ^^^  ^^  ^  Exchequer :  and  that  it  had  been  agreed 

'  ^^*}    \ff'  ^^^^  visSSi  that  Suit  should  be  decided,  the  Dividends 

of  the  5,255  h  98.  Reduced  Annuities  should  be  received 
by  the  Trustees,  and  by  the  Plaintiff,  and  Samuel  CrampUm 
the  Younger,  and  be  laid  out,  in  their  names,  to  accumulate, 
and  that  the  accumulated  Fund  should  be  disposed  of 
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according  to  the  Trusts  to  be  declared  thereof  by  a 
Deed  then  intended  to  be  prepared.  Accordingly  by 
a  Deed-poll  dated  the  21st  of  October  1808,  it  was 
declared  that  Lord  Melbourne^  Sir  O.  WombweU,  the 
Plaintiff,  and  Samuel  Cramptan  the  Younger  should, 
until  the  Suit  in  the  Exchequer  should  be  determined, 
accumulate  the  Dividends  of  the  6,266  /.  9  8.  Reduced 
Annuities,  and  in  case  the  Suit  should  be  determined  against 
the  Vicar,  then  that  they  should  transfer  the  accumulated 
Fund  to  Lord  MeJhoume  and  Sir  George  Wombtoell; 
but,  in  case,  on  the  decision  of  the  Suit,  all  or  any 
of  the  Estates  purchased  by  the  Plaintiff,  should  be  de- 
creed to  be  subject  to  Tithes,  then  upon  Trust  that  Lord 
Melbaume,  Sir  George  WombweU,  and  Samuel  Crompton, 
the  Younger,  should,  out  of  such  accumulated  Fund, 
raise  and  pay,  to  the  Plaintiff,  so  much  money  as  would 
be  a  sufficient  compensation  to  him,  for  his  Costs  of 
Suit,  and  for  the  Tithes  which  should  be  decreed  to  be- 
long to  the  Vicar,  and  should  transfer  the  Residue  of 
the  Fund  to  Lord  MeJboume  and  Sir  G.  WombiceU. 


1831. 
Crompton 

V. 
WOMBWBLL. 


In  February  1825  the  Tithe  Suit  in  the  Exchequer, 
was  heard,  and  the  Bill  was  dismissed  with  Costs. 


The  original  Bill  in  this  Cause,  which  was  filed  against 
Lord  Melbourne,  Sir  George  WombweU,  George  fVomlh' 
wdl,  Thomas  Edward  Wynn  BeUasyse,  Samuel  Cramp- 
ton  the  Younger,  A.  R.  Cocker  and  R.  Speechtey,  al- 
leged that  the  accumulated  Fund  then  amounted  to 
10,267  /.  16  «.  6d.  Three  per  Cent.  Reduced  Annuities : 
that,  pending  the  Suit  in  the  Exchequer,  certain  old 
Documents  were  found,  in  the  Evidence-room  of  the  late 
Lord  Fauconberg,  which  tended  to  prove  that  the  Lands 
which  the  Plaintiff  had  purchased  in  the  Parish  of 
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Offer  Si/^on,.  were  subject  to  the  Payment  of  Tithes  t» 
the  Master,  Fdlows  and  Scholars  of  IViniiy  College, 
CaimbTidge,  who  were  the  Rect(»8  of  that  Parish.  The 
Bill  further  alleged  that  the  Fauconherg  Family  had 
been,  for  a  great  many  years,  Lessees  of  the  Tithes  of 
Over  SiUon,  under  the  College :  and  that  the  last  of 
such  Leases  expired  at  Michaelmas  1819,  when  Loid 
MeOxname  and  Sir  George  TFomitoeS declined  to  renew: 
that,  until  after  the  execution  of  the  Deed-poll,  die 
Plaintiff  had  no  notice  of  the  beforementioned  Docur 
menta,  or  that  the  College,  or  any  Person  except  the 
Vicar  of  Leaky  claimed,  or  had  any  ground  for  claiming 
Tithes  arising  on  the  Lands  which  he  had  purchased* 
The  Bill  prayed  that  the  Plaintiff  might  be  paid  a  Com- 
pensation, out  of  the  accumulated  Fund,  for  the  Tithes 
of  the  Lands  which  he  had  purchased  in  Over  Siiioiu 

The  Answers  to  this  Bill  having  been  put  in  and  re* 
plied  to,  in  Hilary  Term  1830  the  Cause  was  set  down 
for  hearing ;  and  Publication  was  enlarged,  by  consent 
till  Michaehnas  Term  1831.  On  the  20th  of  July  1831, 
the  Plaintiff  filed  a  Supplemental  Bill,  against  the  same 
Persons  as  were  Defendants  to  the  original  Bill,  (except 
Lord  Melbourne,  who  was  dead,)  setting  forth  some  of 
the  allegations  and  the  Prayer  of  the  original  Bill,  and 
the  Proceedings  which  had  taken  place  in  the  Suit,  and^ 
stating,  by  wag  of  Supplement^  that,  in  the  aforesaid  stage 
of  the  said  Cause,  and|  in  June  1831,  the  Plaintiff  for  the 
first  time,  discovered  that  the  Master,Fdlows  and  Scholars 
of  Trinitg  College,  and  the  several  Persons  t}iereinafker 
named,  had.  executed  the  Deeds  after-mentioned,  and 
that  Sir  George  WombweU  had  taken  the  after^mentioned 
Leases  and  Underleases ;  and  that,  previously  to  June 
1831,  the  Plaintiff  had  no  knowledge  or  notice  that  Sir 
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Chorge  Wombwell  had  or  claimed  any  Interest  in  the 
Tithes  of  Over  SiUon :  that,  by  an  Indenture  of  the 
20ih  October  1817,  Trtnity  CoUege  demised  to  J.  Har- 
net  and  Joseph  Smith,  the  Tithes  of  Over  Silton,  for 
the  tenn  of  20  years  from  Michaelnuu  then  hmt,  subject 
to  a  Lease  theretofore  granted  thereof,  to  Lord  Faucan- 
berg,  two  years  of  which  were  then  unexpired  s  that,  by 
an  Indenture  of  the  26th  of  October  1820,  the  Lease  was 
asBigned,  by  Smith  and  by  Homer's  Executors,  to  Sir 
George  WombweUi  that,  since  the  execution  of  the 
Indenture  of  October  1820,  Sir  Oeorge  Wombwell  had 
obtained  a  renewed  of  the  Lease,  and  that  the  Deed  of 
Renewal,  and  also  the  D^ed  of  October  1820,  were  in 
the  custody  of  Sir  Oeerge  Wombwell^  or  of  soibe  other 
Person,  and  that  he  ought  to  Mi  forth  the  Date,  Parties' 
names,  and  material  contents  of  the  fiMrmer  Deed,  and  in 
whose  custody  it  was :  that,  since  the  original  Bill 
was  filed,  the  10,267  /.  Reduced  Annuities  had  been 
transferred  into,  and  were  then  standmg  in  the  name  of 
the  Accoimtatit  General  in  Trust  in  the  original  Cause, 
and  that  Sir  George  WombweUf  George  fVombwell,  T. 
E.  W.  Bellasyee,  Av  JR.  Cocker  and  S.  SpeecUeg  claimed 
to  be  entitled  to  that  Sum :  thlit  Lord  MeWoume  was 
dead,  and  Sir  Oeorge  WambweU  had  become  the  sur- 
viving T^6te6  under  Lord  Fai^UOftAerg's  Will :  that  it 
was'  most  important^  to  the  Plaintiff,  to  show  and  give 
in  Evidence^  at  the  hearing  of  the  Cause,  against  the 
Defendants  to  thd  origiiial  Bill,  that  the  befolre-men^ 
turned  Leaite  and  Underleases  had  been  granted;  and 
that,  for  that  purpose,  and  under  the  circumstances  there- 
in appearing,  the  Plaintiff  was  entitled  to  file  that  his 
supplemental  Bill.  The  Prayer  was,  that  that  Bill  might 
be  declared  and  taken  to  be  a  suppleinental  Bill  to  the 
original  Bill,  and  that  the  Plaintiff  might  have  the  bene- 
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fit  thereof,  and  of  the  original  Suit  and  Proeeedii^,  and 
that  the  Plaintiff  might  have  the  relief  prayed  by  his 
original  Bill,  and  such  further  or  other  relief  as,  Sec. 

Sir  O.  Wambwell  demurred  to  the  supplemental  Bill. 

Mr.  Pepys  and  Mr.  Koe^  in  support  of  the  De- 
murrer : 

No  new  matter  is  put  in  issue,  nor  is  the  Case  made 
by  the  original  Bill,  at  all,  aided  or  varied  by  what  is 
stated  in  the  supplemental  Bill*  If  the  right  to  the 
Tithes  of  Cher  Silton,  is  in  Trinity  Colly e,  it  is  wholly 
immaterial  that  Sir  George  Wombtoell  is  the  Lessee  of 
those  Tithes.  There  can  be  no  further  or  other  relief, 
than  that  which  is  prayed  by  the  original  Bill ;  and,  if 
an  Answer  were  put  in  admitting  all  that  is  stated  by 
way  of  supplement,  the  discovery  would  be  entirely 
useless. 

Sir  Oeorge  Wtmbwell  is  made  a  Party  to  the  original 
Bill,  merely  as  a  Trustee :  but  the  supplemental  Bill  is 
filed  against  him  as  having  become  a  Lessee  of  the  Col- 
lege, and,  therefore^  as  having  a  beneficial  Interest  in  the 
Tithes  of  Over  Silton*  If  this  supplemental  Bill  is 
sustainable^  it  would  be  competent,  to  the  Plaintiff,  to 
file  a  similar  Bill,  against  Trinity  College  and  all  their 
other  Lessees,  to  ascertain  whether  they  are  or  are  not 
entitled  to  the  Tithes  in  question.  But  it  is  quite  dear 
that  a  Bill,  against  an  Owner  of  Tithes,  to  ascertain 
whether  an  Estate  is  or  is  not  subject  tp  those  Tithes, 
cannot  be  sustained. 


Sir  E.  Sugden  and  Mr.  Barber  in  support  of  the 
supplemental  Bill : 
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The  Facts  which  the  Plaintiff  states  that  he  has  difr- 
covered  since  the  original  Cause  was  at  issue,  might 
have  been  introduced,  by  amendment,  into  the  original 
Bill,  if  the  state  of  the  proceedings  in  the  Cause,  had 
not  precluded  the  Plaintiff  from  amending  the  Bill : 
the  Plaintiff,  therefore,  has  been  compelled  to  do,  by 
supplemental  Bill,  that  which,  in  an  earlier  stage  of  the 
Cause,  he  might  have  done  by  Amendment  If  the  Bill 
had  been  amended.  Sir  George  Wombwell  could  not  have 
refused  to  answer  the  Amendments ;  neither  can  he  with- 
hold the  discovery  when  it  is  sought  by  supplemental 
Bill.  The  supplemental  Bill,  though  it  is,  in  form,  a 
Bill  for  relief,  is,  in  effect,  a  Bill  of  Discovery ;  and  it  is 
clear  tliat  a  supplemental  Bill  may  be  filed  in  a  Case  of 
this  nature  (a).  This  Bill  has  nothing  to  do  with  the 
question  of  the  right  to  Tithes ;  its  object  is  only  to 
establish  the  fact  of  the  claim  of  Tithes. 


1831. 
Cboicptov 

V. 
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The  Vice-Chancellor  : 

It  has  been  admitted  that,  when  a  Cause  is  in  such  a  i^'6^^  4f£ 
state  that  the  Bill  cannot  be  amended,  a  supplemental 
Bill  may  be  filed,  for  the  purpose  of  putting  new  Matter 
in  issue.  Mr.  Pepys  thinks  that  that  cannot  be  done, 
except  where  the  new  Matter  will  vary  the  relief  prayed 
by  the  original  Bill.  But  that  is  not  the  only  case  in 
which  such  a  proceeding  may  be  taken;  for  the  new 
Matter  to  be  introduced  may  be  either  such  as  will  vary 
the  relief  prayed,  or  such  as  will  tend  to  prove  the 
Plaintiff's  right  to  that  relief.  If  this  Plaintiff,  after 
the  Cause  had  been  set  down  for  hearing,  had  discovered 
Matter  which  would  have  concluded  the  Case  against 


(a)  Mitf.  Plead*  48,  49.  363. 
tt8 
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tlus  Defendant,  he  would  have  had  a  right  to  put  that 
Matter  in  issue  by  filing  a  supplemental  Bill. 

Besides,  it  may  have  a  material  effect  towards  making 
Sir  George  Wombwell  pay  the  Costs  of  the  Suit,  if  it 
turns  out  that,  at  the  time  when  he  represented  that  the 
Estate  was  not  suhject  to  Tithes,  he  was  aware  that  that 
representation  was  false  (ft). 


Demurrer  overruled. 


^* 


(6)  See  Coldwi^  t.  JZvaiu,  atAe^  p.  76.    In  that  case  the 
Supplemental  B31  sought  to  change  the  Issue  raised  by  the   ^ 
original  Bill,  and  to  make  a  new  and  different  Case.   ^^^  -^^     " 


1.^.  ^ 


JBRRiTil. 

In  page  8,  line  fii,  for  Bf2/,  read  Demurrer. 

In  page  9,  line  8,  for  Demurrer^  read  BiUm 

In  page  la,  line  13,  for  should  apply ^  read  ehauki  mot 

apply ;  and  in  the  following  line,  instead  of  qm  cm0  « , 

read  hut  only\  and,  in  the  marginal  note,  fbr  e^^pHee, 

read  does  not  apply » 
In  lines  7  &  8  of  the  marfpnal  note  in  page  76,  instead 

o£  putting  in  Issue f  and,  read  changing  the  Issue  raised 

In  pi^  97,  line  3,  for  Plaintiff,  read  DefendoMt. 
In  page  351,  line  17,  for  1793,  read  i823. 


AN 


IND  EX 


TO   THE 


PRINCIPAL    MATTERS, 


ACCOUNT. 

A  bill  to  have  the  accounts  of  a 
partnership  taken,  without  praying 
for  a  dissolution,  is  demurrable. 
Loicomb  V.  RusseH}  -    •    -    -    8 

ACTION. 

See  Injunction,  q.  4.— Plba  and 

Pli^adino,  1,  9. 

•  ^    ^ADMINISTRATION.     , 
See  Assets. — Debtor  and  Cbe- 
ditob,  1 — Lis  Pbndbns. 

ADMINISTRATORS. 

A,  B,  C,  D.  and  £,  (the  two  latter 
being  married  women,)  take  out 
administration  to  an  intestate,  and 
afterwards  appoint  C.  to  be  the 
acting  administrator,  and  direct 
the  creditors  to  pay  their  debts  to 
him.  C.  becomes  insolvent.  Held 
that  A,  B,  and  C,  and  the  hus- 
bands of  D.  and  £,  are  responsi- 
ble for  C.'b  receipts.  [Lees  v. 
Sanderson    ------     a8 

S^e  Bill  of  Rbyivob,  s. — Exbcu- 

TOBS  A|iD  AOMimSTBATOBS. 


AFFIDAVITS. 

See  Bankrupt,  7.— Evidence,  9. 
— Practice,  4. 

AGREEMENT. 

See  Jurisdiction. — Vendor  and 
Purchaser. 

ALIENATION. 
See  Restraint  on  Alienation. 

AMENDMENT. 

1.  The  15th  Order  does  not  apply  to 
an  amendment,  by  adding  parties 
only.     [Brattle  t.  Waterman]  135 

a.  If  on  a  demurrer,  ore  tenus^  for 
want  of  parties  being  allowed,  the 
plaintiff  wishes  to  have  permission 
to  amend  his  bill  more  exten- 
sively than  by  merely  adding  par- 
ties, he  must  pay  the  costs  of  the 
demurrer.  [Newton  v.  The  Earl 
ofEgmont] 574 

See  Debtor  and  Creditor,  1. — 
Practicb,  si. 
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ANCIENT  LIGHTS. 

Injunction  granted  to  prevent  the 
obstruction  of  ancient  lights, 
against  a  lessee  of  an  ecclesiastical 
corporation,  subject  to  the  plain- 
tills  establisliing  their  right  to  the 
easement,  in  an  action.  [Sidton 
V.  Lord  Montfori]     -    •    -    559 

ANNUITY. 

An  annuity  granted  by  A.  to  B.  was 
secured  by  a  covenant  by  C,  a 
surety,  to  pay  the  annuity  in  case 

A.  made  default,  and  by  a  judg- 
ment for  3,100 /•  entered  up 
against  A.  and  C.  The  annuity 
remained  unpaid  from  January 
1833,  A.  having  left  the  country, 
and,  in  February  1824,  C.  became 
bankrupt,  and  afterwards  obtained 
his  certificate.    C.  having  died, 

B.  filed  a  bill  to  have  the  arrears 
of  the  annuity  paid  out  of  his  real 
and  personal  estates.  Held  that 
neidier  the  value  of  the  annuity 
nor  the  sum  due  on  the  judgment 
was  provable  under  C.'s  commis- 
sion, and,  therefore,  that  his  cer- 
tificate was  not  a  bar  to  the  plain- 
tiff's demand.    [Johnson  v.  Comp' 

ton] -    -    37 

See  Bakkrupt,  6. — Clerotman. 

**RZ8TRA1KT  OV  ALIENATION^  Q. 

ANSWER. 
See  Supplemental  Answer. 

APPOINTMENT. 
See  Debtor  and  Creditor,  3« — 

Power. 
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APPROPRIATION  OF  PAY- 
MENTS. 


A.  a  solicitor  in  the  country,  re* 
ceived  from  a  client  a  sum  of 
money,  which  was  to  be  paid  by 
him  into  the  Court  of  Chancery 
on  the  client's  account.  A.  ob- 
tained a  bill  for  the  sum  from  a 
country  banker,  and  remitted  it  to 
his  bankers  in  London,  without 
stating  the  reason  for  which  the 
amount  had  been  paid  to  him. 
At  the  same  time  he  was  indebted 
to  his  bankers  in  450  /.,  for  which 
they  held  securities,  and  as  to 
which  they  kept  an  account  sepa- 
rate from  his  general  account. 
A.  died,  and  a  few  days  afterwazds 
the  bill  became  due,  and  was  paid, 
and  the  bankers  carried  the 
amount  to  A.'s  general  account. 
The  bankers,  for  some  time,  after 
they  had  received  notice,  from  the 
client,  of  the  circumstances  under 
which  the  amount  of  the  bill  had 
been  paid  to  A.  continued  to  keep 
the  accounts  separate,  but  ulti- 
mately they  deducted  the  450/! 
from  the  proceeds  of  the  bill,  and 
paid  the  balance  to  his  execatnz. 
Held  that  as  there  was  no  agree- 
ment binding  the  bankers  to  keep 
separate  accounts  as  to  the  450  L9 
and  tlie  amount  of  the  bill,  and  as 
they  had  no  notice,  till  after  the 
amount  was  received,  of  the  pur- 
pose for  which  it  was  intended  to 
be  applied,  the  client  was  not  en* 
titled  to  recover  from  them  -any 
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part  of  the  proceeds  of  the  bill. 
IGrigg  V.  Cocks]  -    •    -    .    438 

ASSETS. 

If  in  an  action  by  a  bond  creditor 
against  the  heir  of  an  intestate^ 
the  latter  plead  a  false  plea,  the 
Court  will,  after  a  decree  obtained 
in  a  suit  by  another  creditor  for 
the  administration  of  the  intestate's 
assets,  restrain  the  plaintiflP  at  law 
from  taking  out  execution  against 
the  assets,  but  not  from  proceed* 
ing  against  the  heir  personally. 
IPrice  V.  Evans  and  ^ifi]  -    514 

See  Bill  of  RxyivoR,  s. 

ASSIGNMENT. 

An  assignment,  by  the  owners  of  a 
ship,  of  freight  to  be  earned^  is 
good.     [  Douglas  v.  Ruuell]  '  524 
See  Equitably  Assignment. 

BANKRUPT. 

1*  An  annuity  granted  by  A.  to  B. 
was  secured  by  a  covenant  by  C, 
a  surety,  to  pay  the  annuity  in 
case  A.  made  default,  and  by  a 
judgment  for  a^ioo/.  entered  up 
against  A.  and  C.  The  annuity 
renained  unpaid  from  January 
1833,  A.  having  left  the  country, 
and,  in  February  1834,  C.  became 
bankrupt,  and  afterwards  obtained 
his  certificate.  C.  having  died, 
B.  filed  a  bill  to  have  the  arrears 
of  the  annuity  paid  out  of  his  real 
and  personal  estates.    Held  that 
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neither  the  value  of  the  annuity 
nor  the  sum  due  on  the  judgment 
was  provable  under  C/s  commis- 
sion, and,  therefore,  that  his  cer- 
tificate was  not  a  bar  to  the  plain- 
tiff's demand.  [Johnson  v.  Comp' 
ton] 37 

3.  A.  and  B.  entered  into  partner- 
ship as  brewers,  A.  bringing  in,  as 
his  share  of  the  capital,  a  brew- 
house  and  other  premises,  which 
were  subject  to  mortgages  for 
debts  due  by  him.  A.  retired 
from  the  business,  which  was  con- 
tinued by  B.  alone,  who  agreed  to 
take  the  brewhouse,  &c.  at  a 
valuation ;  but  the  amount  was  not 
to  be  paid  till  the  mortgages  were 
satisfied.  B.  becomes  bankrupt, 
and  the  mortgage  debts  remaining 
tmpaid,  his  assignees,  before  any 
proof  made  in  respect  of  A.'s 
debt,  paid  off  the  mortgages. 
Held  that  the  assignees  were  en- 
titled to  deduct  the  sums  pud  by 
them,  from  the  dividends  on  the 
sum  which  was  due  to  A.  from  B. 
at  the  time  of  his  bankruptcy. 
[Rone  V.  Anderson]  -    -    -    367 

3*  A  tenant  in  fee  of  a  cotton-mill, ' 
in  which  there  were  a  steam-engine, 
boilers,  &c.,  mortgaged  the  mill, 
engine,  boilers,  &c.,  to  B.,  but  re- 
mained in  possession  until  his 
Bankruptcy «  The  entablature  plate 
of  the  engine,  which  however 
formed  no  part  of  the  working 
apparatus,  was  fixed  to  the  freehold 
of  the  mill,  every  other  part  of  the 
engine  was  secured  by  bolts  and 
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screws,  and  might  be  reinoved 
without  injury  to  the  building. 
Held  that  the  steam-engine  was 
not  in  the  order  and  disposition  of 
A.  at  his  Bankruptcy.  [Hubbard 
T.  Bagshaw]  •  -  •  -  .  396 
4*  A,  B,  &  C.  having  agreed  for  the 
purchase  of  certain  mines  for 
1 0,000  i.y  and  to  form  a  joint  stock 
company  for  working  them»  and 
thai  the  mines  should  be  sold,  to 
the  compaaiy,  for  95,000/.,  of 
whiqh  iQ,ooo/i  should  be  paid  to 
F*  the  proprietor,  and  the  re- 
nuunder  divided  amongst  them- 
selves and  oertain  of  theur  friends 
whom  they  nominated  to  be  diiec- 
tora  and  officers  of  the  company ; 
at  a  meeting  of  the  persons  so  no- 
mioatedy  at  which  A,  B,  and  C. 
were  present,  but  before  the  com- 
pany was  eatablishedyit  was  resolved 
that  the  company  should  purchase 
the  mines  for  35,000  2.,  to  be  paid 
to  F.;  and  «  cenveyaaee  waa  aAer- 
warda  taken  from  F.  to  the  trustees 
of  tbe  company,  and  the  95,000/. 
waa  paid,  out  of  the  funds  of  the 
company  mid  distributed  in  the 
manner  agreed  upon.  A  suit  havr 
ing  been  instituted,  by  some  of  the 
sbardiolden,  on  behalf  of  them* 
selves  and  the  others,  against  the 
persons  who  had  participated  in 
die  15,000/.,  the  latter  were  de- 
creed to  refund  what  they  had 
received ;  and  one  of  the  defend- 
ants having  become  bankrupt  after 
be  had  paid  what  he  had  received, 
into  Court,  under  an  order  upon 
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motion,  held  that  the  plaintiffs 
were  entitled  to  receive  that  sum, 
and  were  not  to  be  put  to  prove 
their  demand  under  the  commis- 
sion.    [^Hichefu  v.  Congreve^  4^ 

5.  A.  a  ship-owner  assigned  to  B. 
the  freight  earned  and  to  be  earned 
by  one  of  his  ships,  and  afterwards 
chartered  her  to  C.  for  a  voyage  to 
S.  The  outward  freight  was  paid 
to  A.  before  the  ship  sailed.  The 
charter-party  afterwards  was  deli- 
vered to  B.  by  A.'s  direction,  and 
B.  gave  notice,  of  the  assignment, 
to  C.  Afterwards,  but  before  the 
ship  returned,  A.  became  bank- 
rupt. Held  that  the  homeward 
freight,  was  not  in  A.'s  order  and 
disposition  at  his  bankruptcy ;  and, 
therefore,  that  B.  was  entitled  to 
iL    IDwglasY.  Russell]     -    594 

6.  A.  granted  an  annuity  to  B.,  and 
covenanted  to  charge^  any  pro- 
perty that  he  might  become  pos- 
sessed of  at  his  wife's  death,  either 
under  her  will  or  otherwise,  with 
the  payment  of  the  annuity.  A. 
became  bankrupt,  and  afterwards 
obtained  his  certificate,  and  then 
his  wife  died,  having,  under  a 
power  in  her  aettlement,  be- 
queathed to  him  an  annuity  of 
700  L  A.  was  decreed  to  execute 
a  proper  deed  to  charge  the  an- 
nuity of  700  /.  with  payment  of  the 
annuity  granted  to  B.  [L^  v. 
Afyaii]    .,-----    505 

7.  The  latl^of  the  New  Orders  does 
not  apply  to  affidavits  in  bank- 
ruptcy which  have  been  referred 
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for  scandal  and  impertinence.  [Ex 
parteCheUerfinre  YaUs]  iQ.{See 

See  Debtor  avd  Crbditoh,  6.-^ 

EVIPBKCX,  6« 

BENEFICE. 
See  Cleaoyman. 

BILL  OF  DISCOVERY. 
See  Plba  and  Px*ba]>ino. 

BILL  OF  REVIVOR. 

1.  A  bill  of  revivor  against  new 
parties,  ought  to  state  so  much  of 
the  original  bDl  as  shows  that  the 
plaintiff  is  entitled  to  revive,  other* 
wise  it  is  demurrable.  [Pkeips  v. 
Sproule] 318 

a.  A.  died,  havmg  made  B.  his  exe- 

'  cutor,  who,  without  proving  A.'s 
will,  possessed  part  of  his  assets. 
B.  died  and  made  C.  his  executrix, 
who  proved  his  will  and  took  out 
administration  to  A.  A  bill  was 
filed  against  C.  for  an  account  of 
A/s  assets  possessed  by  her  and  by 
B.  Afterwards  C.  died,  havmg 
made  D.  her  executor,  and  E. 
took  out  administration  to  A. 
Pluntiff  filed  a  bill  of  revivor  and 
supplement  against  D.  and  E.,  to 
which  D.  demurred,  and  the  de- 
murrer was  aUowed.  [Ibid.']    331 

&e  Costs,  1.— Dismiss  At  of  Bill. 

BISHOP  WELLS'S  Liber  d^  Ordma-^ 

.  iianilnu,  .Sf^c, 

See  EviDBNCB,  5. 

BOND  CREDITOR. 
See  Assets.— DsBTOR  and  Crxdi- 

JQR. 
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BREACH  OP  COVENANT. 
See  Lamdloud  and  Tbnavt. 

calves/ 

See  TiTHBSy  1.  4. 

CERTIFICATE. 
See  Mastbr's  Cbrtificatb. 

CHAMPERTY. 
B.  claiming  to  be  tenant  in  taB,  with 
remainder  to  C.  in  fee,  of  lands  in 
the  adverse  possession  of  D,  con- 
vejB,  by  lease  and  release,  all  his 
interest  to  C.  Held  that  the  con- 
veyance is  not  within  3s  Hen.  8, 
c  9.    [Anson  Vr  Lee]      •    -    364 

CHARGE. 
Sea  Dbbtor  and  CrbditoB}  s*— 

llECOVERTf 

CHARITY. 
See  iNYoancATiov. 

CLAIM. 
Testator  gave  iqo4  to  each  of  the 
children  of  his  sisters  provided 
they  claimed  the  sane,  within  five 
years  after  his  decease,  by  writing 
under  their  hands,  delivered  to  his 
executors.  No  claim  was  made 
by  the  children  in  the  manner  pre- 
aoribed;  but  within  the  five  years 
a  bill  was  filed  by  the  residuary 
legatees  to  have  tbe  testator's  es- 
Ut9  administered.  Held  that  the 
filing  of  the  biU  was  equivalent  to 
a  claim,  though  the  legatees  were 
not  parties  to  the  suit.  [ToUner 
V.  MarriaU]  -  .  -  -  -  ig 
S$e  JvRiSMCTiojrt  2. 
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CLERGYMAN. 

A  clergyman  granted  an  annuity,  and 
secured  it  by  a  conveyance  of  his 
beneBce,  and  by  a  warrant  of  at- 
torney. Held  that  the  conTeyance 
was  void,  but  the  warrant  of  attor. 
ney  good.    [Aberdeen  v.  Newland] 

a8i 

COMMISSION  TO  EXAMINE 
WITNESSES. 

1.  A  defendant  who  has  joined  in 
Gommissioni  cannot  obtain  a  new 
commissioni  except  upon  a  special 
application  and  with  notice.  [Bond 
V.  Bond]      ------  518 

9.  An  action  having  been  brought 
against  the  plaintifi,  whose  wit- 
nesses were  about  to  leave  England 
for  New  York,  they  applied  to  the 
Chief  Justice  of  the  King's  Bench, 
under  i  Will,  4,  c.  as,  for  a  com- 
mission to  examine  their  witnesses 
before  the  trial.  But  his  lordship 
ordered  them  to  be  examined 
vivd  voce  before  a  gentleman  of 
the  bar,  with  liberty  to  the  de- 
fendants to  attend  and  cross-ex- 
amine them.  The  plaintifis  took 
no  proceedings  under  that  order, 
but  their  witnesses  having  shortiy 
afterwards  gone  to  New  York,  they 
filed  a  bill  in  tiiis  court,  and  after- 
wards moved  for  a  commission  to 
examine  their  witness  there :  Mo- 
tion granted.  [GrmntU^.Cobboid'l 

546 

COMMITMENT. 
See  Pbactigb,  17. 
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I  CONSTRUCTION. 

1.  Testatrix  directed  that  her  land 
at  M.  should,  as  the  rents  became 
due,  be  equally  divided  amongst 
the  youngest  of  her  son's  children ; 
the  son  left  four  daughters,  (one  of 
whom  was  his  eldest  chfld),  and  a 
son,  held,  that  the  daughters,  in- 
cluding the  eldest,  took  an  estate 
in  fee  in  the  land,  it  appearing,  by 
the  contextof  the  will,to  be  the  tes- 
tatrix's intention  to  exclude  an  eld- 
est son  only.  [Hall  v.  lockup]  5 
3.  Testator  gave  1,000  /.  to  his  natu- 
ral son,  and,  if  he  died  under  21, 
then  that  sum  and  the  residue  to 
go  to  the  testator's  family :  and  he 
gave  the  residue  to  his  natural  son 
to  be  applied  as  above  directed. 
The  son  died  under  si.  Held, 
that  the  1,000/.  was  part  of  the 
residue,  and  did  not  pass  to  the 
testator's  next  of  kin  as  a  legacy. 
[Breashur'9..D(0r\       -    -    »    si 

3.  The  ultimate  trust  declared  in  a 
settlement  of  a  sum  to  be  raised 
out  of  the  husband's  estate,  was 
for  the  executors  or  administrators 
of  the  wife,  who  afterwards  died 
in  her  husband's  lifetime.  Held, 
that  the  next  of  kin  of  the  wife 
were  entitied  to  the  money,  such 
appearing,  from  the  provision  of 
the  settlement,  to  have  been  the 
intention  of  the  parties.  [Buhner 
^^Jay] 48 

f  •  A.  by  his  marriage  settlemenb 
covenanted  that  he  would,  by  his 
will,  or  otherwise,  settie  all  the 
real  and  personal  estate  which  he 
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should  die  seised  or  possessed  of,  so  I  7. 
that  the  same  might  be  enjoyed  by 
his  wife,  for  life,  in  case  she  should 
survive  him ;  and,  after  the  death 
of  the  survivor,  by  all  the  children 
of  the  marriage,  equally :  oome  of 
tlie  children  of  the  marriage  died 
in  the  life-time  of  A.  and  his  wife. 
Held  that,  under  this  covenant,  all 
the  children  became  entitled  to 
vested  interests,  on  their  coming 
into  existence ;  and  that  A«  (who, 
as  administrator  to  some  of  his 
deceased  children,  had  become  en- 
titled to  their  shares  of  his  per- 
sonal estate,)  having,  by  his  will, 
given  his  real  and  personal  es- 
tates, to  the  same  persons,  some 
of  whom  exclusively  claimed,  the 
reid  estates,  under  the  covenant, 
a  case  of  election  arose.  [Najflor 
V.  tVetherelf] 114 

5«  Bequest  to  A.  for  life,  and,  after 
her  decease,  to  her  children,  when 
they  arrived  at  ai :  A.  had  two 
children,  both  of  whom  attained 
sii  held  that  they  were  tenants  in 
common.     [IVoodgate  v*  Unmn] 

129 

6.  By  a  deed  declaring  the  trusts  of 
the  proceeds  of  real  estates,  the 
share  of  a  married  daughter  of  the 
grantor,  was  directed  to  be  paid 
Into  her  proper  hands,  for  her  own 
use  and  benefit,  and  the  same  words 
were  used  in  declaring  the  trusts 
of  the  shares  of  the  grantor's  sons. 
Held,  that  the  married  daughter 
was  not  entitled  to  her  share,forher 
separate  use«    [  Tykr  v.  Lake]  1 44 
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By  the  settlement  on  the  second 
marriage  of  A.  his  intended  wife's 
father  settled  estates  on  himself 
for  life,  remainder  for  the  separate 
use  of  his  daughter  for  life,  re- 
mainder for  the  children  of  the 
marriage;  and  the  trustees  were 
directed  to  apply  the  rents,  after 
the  death  of  the  survivor  of  the 
tenants  for  life,  in  the  maintenance 
and  education  of  the  children  dur- 
mg  their  minorities;  and  A.  cove- 
nanted to  permit  his  intended  wife 
to  enjoy  any  future  property  that 
might  accrue  to  her  for  her  sepa- 
rate use ;  and  her  father  covenant- 
ed that  all  the  personal  property 
he  should  die  po6s.essed  of,  should 
be  settled  on  his  daughter  and  her 
children,  in  the  same  manner  as 
the  property  comprised  in  the  set- 
tlement, subject  to  any  other  de- 
positions, qualifications  or  charges, 
that  he  might  make  by  his  will. 
The  father  died,  having  bequeath- 
ed his  residuary  estate  to  A.  and 
appointed  him  his  executor.  A. 
entered  into  possession  of  the  set- 
tled estates,  and  received  the  rents 
and  mixed  them  with  his  own 
monies.  .There  was  issue  of  the 
marriage  two  children.  A»  main- 
tained them  at  his  own  expense, 
and  died  having  by  his  will  given 
them  benefits  in  r^  estates  which 
it  was  alleged  he  had  purchased, 
in  part,  with  the  rents  of  the  set- 
tled estates.  Held,  that  A.  was  a 
purchaser  of  the  trust,  for  the 
maintenance  and  education  of  the 
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children,  and  that  his  executors 
were  entitled  to  be  aUowed,  in  ac- 
count, Uie  sums  which  it  would 
hare  been  proper  to  apply  for  those 
purposes.  That  the  covenant  by 
the  father  of  the  wife,  was  a  pro- 
ton against  intestacy  only,  lliat 
the  sums  due  from  A.  to  his  chil- 
dren, being  a  debt,  were  not  satis- 
fied by  the  benefits  given  them  by 
his  will;  bat  an  inquiry  wis  di- 
rected as  to  what  part  of  the  real 
estates  devised  for  their  benefit, 
had  been  purchased,  by  A.  out  of 
the  rents  of  the  settled  estates. 
[Stocken  v.  Stoeken]  .  •  •  15a 
8.  W.  O.  by  his  will  dated  m  1775, 
devised  his  estates  to  his  nephew 
for  life,  with  jemaindeis  to  his  first 
and  other  sons  in  tail  nude.  T.  6. 
the  nephew's  eldest  son»  after  his 
father's  death,  suftred  a  recovery, 
and  lifluted  the  estates  to  himself 
for  Ufe^  remainder,  subject  to  a 
tevm  for  securing  a  jointure  and 
laising  portions  for  his  younger 
children,  to  his  first  and  other  sons 
in  tail  male.  S.  F,  by  his  will,  dat- 
ed  in  1804,  devised  his  estates  to 
trustees,  in  trust  for  the  second  and 
subsequently  bom  sons  of  T.  G;  in 
tail  male :  provided  that  if  the  lands 
devised  by  W.  G.  to  T.  G.  in  tail 
male,  should  descend  to  or  devolve 
upon  any  son  of  T.  G,  or  any  heir 
nude  oB  such  son,  and  the  person 
on  whom  these  lands  should  de* 
scend  or  devolve,  should,  under  the 
trusts  of  his,  S.  F.'s  wUI,  be  tenant 
in  tail  male  of  his  estates,  so  as  to 
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be  then  actually  in  the  possession 
or  receipt  of  the  rents  and  profits 
thereof;  then  his  estates  should  be 
in  trust  for  the  person  who  would 
be  entitled  to  his  estates  under  his 
will,  if  the  perM>n  on  whom  W.  6.*s 
estates  had  so  desoended  or  de- 
volved were  dead  without  inue. 
T.  G«  had  three  sons  1  the  eldest 
died  in  his  lifetime ;  then  T.  G. 
died«  HddthatasW.G/s  estates 
came  to  S.  G/s  second  son  encum- 
bered with  the  term,  S<  F/s  estates 
did  not  gO  over  under  the  shifting 
dause.    [Fazakerfy  i.  Ford]    390 

9*  Testator  bequeathed  his  residuary 
estate  to  trustees,  iatrust>as  to  one 
third,  for  his  daughter  for  lifei  and 
after  her  deeease,  in  trust  for  her 
children^  and  to  be  paid  to  them 
on  attaining  95 ;  but  if  his  daugh- 
ter should  leave  but  one  child  her 
surviving,  then  the  whole  third  to 
go  to  and  become  the  property  of 
such  only  child  upon  its  attaining 
95*  and  be  transmissible  to  its  exe- 
cutors I  but,  in  case  his  daughter 
should  leave  no  child  her  surviv- 
ing, or  in  case  she  should  leave  a 
child  who  should  not  attain  35, 
then  over.  Held,  that  the  bequest 
to  the  children,  was  void  for  re- 
moteness,    [ffunier  V.  Jwdd]  455 

lo.  An  Aot  of  Parliament  reciting  a 
will,  by  whidi  estates  were  devis- 
ed to  A.  for  life,  remainder  to  his 
firit  and  other  sons  in  tail,  reor- 
der to  B.  in  tail,  and  that  B.  had 
suffered  a  recovery  to  the  use  of 
A.  in  fee ;  directed  the  ^states  to 
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be  soldy  and  other  estates  to  be 
purchased  and  conveyed  to  such 
of  the  uses  of  the  will  as,  at  the 
time  of  the  sale,  should  be  exist- 
ing, undetermined,  and  capable  of 
taking  effect.     The  estates  were 
sold  and  the  proceeds  invested  in 
other  estates,  which  were  conveyed 
to  such  of  the  uses  of  the  will  as 
were  then  existing,  Ac.    Held  that 
B.  did  not  take  an  estate  tail  in  the 
purchased  estates.    [IVortkam  v. 
Mackmnon]      -.--••  485 
11.  By  a  marriage  settlement  an  an*  I 
nuity   for   the  life  of  the  wife's 
mother  was  assigned  to  trustees  for 
the  wife  for  life,  remainder  for  the 
husband  for  life,  remainder  for  ^le 
issue  of  the  marriage*    Provided, 
that  if  the  husband  should  during 
the  life  of  the  wife  or  of  her  mother, 
become  bankrupt,  compound  with 
or  assign  his  effects  for  the  benefit 
-    of  his  creditors,  or  should  do  any 
act  with  a  view  to  charge  the  an- 
nuity, his  interest  should  be  for 
the  benefit  of  the  issue.    The  hus- 
band, after  his  wife's  death,  sold 
an  annuity  to  one  of  the  trustees 
of  the  settlement,  and  signed  an 
unstamped  agreement  to  deposit 
the  settlement  with  him,  and  au- 
thorizing him  to  retain  the  annuity 
so  sold,  out  of  the  settled  annuity. 
Held,  that  the  husband  had  for- 
feited his  interest  in  the  settled 
annuity.     [Stephens y*  James]  499 
See  Equity  of  Redemption.-— Le- 
gacy AMD  Legatee.-— Power,  3. 
•  —Vesting  OP Legacibs.-— Will. 
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CONSTRUCTION  OF  NEW 
ORDERS. 

1.  The  fourth  of  Lord  Lyndhurst's 
Orders  relates  to  exceptions  for  in- 
su£Bciency  oniy.  IBnddury  v. 
Booker]   -------  335 

s.  If  the  Master  does  not  decide,  at 
the  time  appointed  for  considering 
the  decree,  to  admit  affidavits  as 
evidence*  he  cannot  afterwards  ;re- 
ceive  them,  unless  by  consent* 
[Gibbs  v.  Pajfne']  -  •  ..  ^  554 
See  Bamkrup^,  ?• 

CONTEMPT. 

Affidavit  under  11  Geo.4,  &  1  Will,4, 
c.  36,  s.  15,  Rule  1 1  by  whom  to 
be  made.    [HanJfield  ▼•  Woolky\ 

132 

5ee  Practice,  17. 

CONVENTIONS. 
See  Jurisdiction,  a. 

CONVEYANCE. 
See  Equity  of  Redemption.--* 
Pabtibs,  1. 

COSTS. 

1.  If  a  plaintiff  gives  a  notice  of 
motion,  and  dies  before  it  is  mado, 
and  his  executors  revive,  the  Court 
will  not  give  the  defendants  the 
costs  as  of  a  motion  abandoned. 
Warner  y,  Armstrong]     -    -  140 

3.  In  a  creditor's  suit,  the  plaintifi 
are  entitled  to  their  costs,  as  be- 
tween solicitor  and  client,  though 
the  fund  is  insufficient  to  pay  tlie 
debts.    [Tootal  Y.  Spker]  -    510 

3.  If  on  a  demurrer,  ore  tenuis  for 
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wantof  parties^  the  plaintiiF  wishes 
lo  have  permission  to  amend  his 
bill  more  extensively  than  by 
merely  adding  parties,  he  must 
pay  the  costs  of  the  demurrer. 

[Newlon  ▼•  Tke  Earl  of  EgmdM^ 

574 

4.  A  mortgagor  having  taken  the 
benefit  of  the  Insolvent  Act,  the 
provisional  isssignee  was  made  a 
defendant  to  a  suit  to  foreclose. 
He  put  in  an  answer  claiming  no 
interest  in  the  premises,  except 
such,  if  any,  as  he  was  entitled  to 
as   provisional    assignee.      Held, 

•  that  the  plaintiff  ought  to  pay  him 
his  costs,  and  add  them  his  debt. 
[Woodward  v.  Haddon]  -    -    606 

5*  Plaintiff  sets  down  a  plea  to  be 
argued:  and  afterwards  moves 
that  it  may  not  stand  in  the  paper, 
and  gets  an  order  to  amend  his 
bill.  The  defendant  is  entitled  to 
taxed  costs.  [Jones  v.  Wattier]  128 

6.  Where  the  plaintiff  is  out  of  the 
jurisdiction,  a  defendant  is  at 
liberty  to  require  the  security  of 
solvent  persons  to  be  given,  for 
costs.    [Cliffii  Y.  fVUkinson]     iss 

7.  A  plaintiff  resident  out  of  the 
jurisdiction,  allowed  to  pay  1 20  /. 
into  court,  in  lieu  of  giving  secu- 
rity for  costs  in  the  usual  manner. 
[Ibid.] 133 

COVENANT. 

See  Construction,  4.  7. — Juris- 
diction, 1. — Parties,  i. 

CREDITOR. 
See  Debtor  and  Creditor. 


INDEX. 


DEBT. 
See    Debtor    and    Creditor.  — 
Judgment. — Parent  and  Child. 

DEBTOR  AND  CREDITOR. 

1.  The  Court  will  not  decree  a  spe- 
cialty debt  to  be  paid  out  of 
the  deceased's  real  estates,  unless 
the  creditor  sues  on  behalf  of  him« 
self  and  all  other  the  specialty  cre- 
ditors ;  but  leave  will  be  given  to 
amend  the  bill  at  the  hearing. 
[Johnson -y.  Compton]'    -    -    47 

3.  A  married  woman  having  sepa- 
rate property,  and  living  apart 
from  her  husband,  employed  the 
plaintifi,  as  her  solicitors,  and 
promised  them,  by  letter,  that  she 
would  pay  their  bilb,  but  did  not 
refer  to  her  separate  property. 
Held,  that  that  property  was  liable 
to  pay  the  bills.  [Murray  v.  Bar* 
lee] «« 

3.  A.  and  B*  entered  into  partner- 
ship as  brewers,  A.  bringing  in  as 
his  share  of  the  capital,  a  brew- 
house  and  other  premises  which 
were  subject  to  mortgages  for 
debts  due  by  him.  A.  retived 
from  the  business,  which  was  con- 
tinued by  B.  alone,  who  agreed  to 
take  the  brewhouse,  &c.  at  a  valua- 
tion, but  the  amount  was  qot  to 
be  paid  till  the  mortgages  were 
satisfied.  B.  becomes  bankrupt, 
aud  the  mortgage  debts  remaining 
unpaid,  his  assignees,  before  any 
proof  made  in  respect  of  A's. 
debt,  paid  off  the  mortgages. 
Held,  that  the  assignee  was  en- 
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titled  to  deduct  the  sums  paid  by 
them  from  the  dividends  on  the 
sum  which  was  due  to  A.  from  B. 
at  the  time  of  his  bankruptcy. 
IRntoe  ▼.  Andersofi]  -  -  -  267 
4*  A.  a  solicitor  in  the  country,  receiv- 
ed from  a  client  a  sum  of  money, 
which  was  to  be  paid,  by  him, 
into  the  Court  of  Chancery  on 
the  client's  account.  A.  obtained 
a  bill  for  the  sum  from  a  country 
banker,  and  remitted  it  to  his 
bankers  in  London,  without  stating 
the  reason  for  which  the  amount 
had  been  paid  to  him.  At  the 
same  time,  he  was  indebted  to  his 
bankers  in  450  /.,  for  which  they 
held  securities,  and  as  to  which 
they  kept  an  account  separate  from 
his  general  account.  A.  died,  and 
a  few  days  afterwards,  the  bill  be- 
came due  and  was  paid,  and  the 
bankers  carried  the  amount  to  A.'s 
general  Account.  The  bankers, 
for  some  time  after  they  had  re- 
ceived notice,  from  the  client,  of 
the  circumstances  under  which 
the  amount  of  the  bill  had  been 
paid  to  A.  continued  to  keep  the 
accounts  separate,  but  ultimately 
they  deductied  the  450/.  from  the 
proceeds  of  the  bill,  and  paid  the 
balance  to  his  executrix.  Held, 
that  as  there  was  no  agreement 
binding  the  bankers  to  keep  sepa- 
rate accounts  as  to  the  450  /.  and 
the  amount  of  the  bill,  and  as  they 
had  no  notice  till  after  the  amount 
was  received,  of  the  purpose  for 
which  it  was  intended  to  be  ap- 
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plied,  the  client  was  not  entitled 
to  recover  from  them  any  part  of 
the  proceeds  of  the  bill.    [Grigg 

V.  Cockti] 438 

5.  If  in  action  by  a  bond  creditor 
against  the  heir  of  an  intestate, 
the  latter  plead  a  false  plea,  the 
Court  will,  after  a  decree  obtained, 
in  a  suit  by  another  creditor,  for 
the  administration  of  the  intes- 
tate's assets,  restrain  the  plaintiff 
lie  knr  from  taking  out  execution 
against  the  assets,  but  not  frbm 
proceeding  against  the  heir  per- 
■oually/  [Price  r.Etane  and  Wife] 

6«  An  owner  of  a  shi);!  assigaed  15- 
l6ths  of  it  to  bis  creditor,  in  trust 
to  sell,  and  retain  his  debt,  and 
afterwards  became  bankrupt.  The 
ship  was  afterwards  sold.  Held, 
that  the  creditor  must  bear  his 
proportion  of  the  seamens'  wages 
and  other  expenses  on  account  of 
the  ship.  [Douglas  N,Ru98eU[\  533 

Ste   CdSTd,   2.-^  CviDSNCE,  6. — 
Judgment. — Parties,  1. 

DECREE. 
See  Tithes,  3. 

DEFENDANT. 

1.  What  is  sufficient  primdjacie  evi- 
dence that  a  defendant  is  out  of 
the  jurisdiction.  [Johnson  v.Comp" 
ion]   -.-.---.46 

2.  Leave  given  to  file    a   supple- 
mental answer  for  the  purpose  of 
stating  facts  which  the  defendant  * 
had  wished  to  sute  in  his  original 

u  u 
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answer,  but  had  been  prevailed 
upon  to  omiti  by  the  mistaken  ad- 
vice of  his  solicitor.  [Nail  v. 
Punter]      -.-----    474 

Se0  Costs,  6,  7.— Evidence,  6. — 
Plaintiff.  —  Plea,  «•  —  Prac- 
tice, 1,  2.  31.— Production  of 
Documents.  —  Supplemental 
Answer. 

DEMURRER. 

If  a  general  demurrer  is  overruled, 
but  leave  is  given  to  amend,  and 
the  bill  is  amended  by  adding  a 
party  merely,  the  defendant  may 
nevertheless  put  in  a  general  de- 
murrer to  the  amended  bill.  [Br>- 
tanfuet  v.  Marsham]      -     -    573 

S^e  Accounts. — Amendment,  3.^ 
Parties,  1, 3. — Plea  and  Plead- 
ing, 4,  5.  7. — Practice,  3i. 

DEPOSITIONS. 
See  Evideece,  6. 

DERIVATIVE  HEIR, 
See  Heir. 

DISCOVERY. 
See  Plea  and  Pleading,  1— -3. 

DISMISSAL  OF  BILL. 

Executor  of  a  deceased  plaintiff  filed 
a  bill  of  revivor,  but  did  not  obtain 
an  order  to  revive.  Motion,  by 
defendant,  that  the  executor  might 
revive  within  a  given  time,  or  both 
bills  be  dismissed  with  costs  to  be 
paid  by  the  executor.      Motion 


granted  as  to  the  bill  of  revivor 
only.  [Troward  Y.  BtHgham]   483 

See  Evidence,   3-~Vendor   and 
Purchaser,  4. 

EASEMENT. 
See  Ancient  Lights. 

ELECTION. 

1.  A.  by  his  marriage  settlement, 
covenanted  that  he  would,  by 
his  will,  or  otherwise,  settle  all 
the  real  and  personal  estate  which 
he  should  die  seised  or  possessed 
of,  so  that  the  same  might  be  en- 
joyed by  his  wife,  for  life,  in  case 
she  should  survive  him ;  and,  after 
the  death  of  the  survivor,  by  all 
the  children  of  the  marriage, 
equally :  some  of  the  children  of 
the  marriage  died  in  the  life-time 
of  A.  and  his  wife.  Held,  that 
under  this  covenant,  all  the  chil- 
dren became  entitled  to  vested 
interests,  on  their  coming  into 
existence :  and  that  A.  (who,  as 
administrator  to  some  of  his  de- 
ceased children,  had  become  en- 
titled to  their  shares  of  his  per- 
sonal estate)  having,  by  hb  will, 
given  both  his  real  and  personal 
estates  to  the  same  persons,  some 
of  whom  exclusively  claimed  the 
real  estates,  under  the  covenant, 
a  case  of  election  arose.  [Nayler 
V.  WethereW}       -    -    -     -     114 

3.  A  testator  devised  all  his  estates 
and  effects,  both  real  and  personal 
which  he  should  die  possessed  of. 
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interested  in  or  entitled  to  upon 
certain  trusts  for  the  benefit  of  his 
grandchildren,  one  of  whom  was 
his  heir.  The  testator  afterwards 
purchased  other  lands.  Held,  that 
the  heir  must  elect  between  the 
benefits  given  him  by  tlie  will,  and 
the  after-purchased  lands  which 
had  descended  upon  him.  [Church" 
man  ▼•  Ireland]    -    -    -    -    520 

ENDOWMENT. 
See  Evidence,  4,  5. 

EQUITABLE  ASSIGNMENT. 

A.  having  contracted  to  pay  to  B. 
2,360  L  by  instalments,  B.  signed 
and  gave  to  C.  for  valuable  con- 
sideration, a  paper  authorizing  A. 
to  pay  part  of  each  instalment  to 
C.  and  460/.  to  be  reserved  in 
A.'s  hands  out  of  the  balance  of 
the  contract,  and  C.'s  receipt  was 
to  be  a  discharge  to  A.  A.  was 
served  with  notice  of  the  order  on 
the  day  on  which  it  was  signed. 
Held,  that  the  writing  was  an 
equitable  assignment  of  the  sums 
mentioned  in  it,  to  C.  [Lett  v. 
Morris]      ------    607 

See  AssiGNMSNT. — Order  and 
Disposition,  2. 

EQUITY  OF  REDEMPTION. 

A.  tenant  in  tail,  under  his  brother's 
will,  with  remainders  over,  suffers 
a  recovery  to  such  uses  as  he 
should  appoint  by  deed  or  will, 
and  subject  thereto  to  the  uses  of 
the  will.    He  afterwards  makes  a 
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• 

mortgage  of  pait  of  the  estate  in 
fee,  and  limits  the  equity  of  re- 
demption to  the  prior  uses.  He 
then  joins  in  a  transfer  of  the 
mortgage,  and  reserves  the  equity 
of  redemption  to  himself  in  fee. 
Held  that  the  equity  of  redemp- 
tion did  not  revert  to  the  old  uses. 
[Afuon  V.  Lee]     -    -    -    -     364 

EVIDENCE. 

1 .  A  copy  of  a  faculty  granted  in  1 6 1 3 
admitted  as  evidence  in  a  tithe 
suitj  it  being  produced  from  the 
custody  of  a  person  whose  rights 
were  abridged  by  it,  and  there 
being  evidence  that  the  original 
could  not  be  found  in  the  proper 
depository,  which  had  been  de* 
stroyed  by  the  great  fire  of  Lon- 
don.    [Isham  V.  IVallaee]      -     25 

2.  What  is  sufficient  primd facie  evi- 
dence that  a  defendant  is  out  of 
the  jurisdiction.  [Johnson  v.  Comp* 
ton]        46 

3.  The  plaintiffs  sued  as  devisees  of 
A,  but  omitted  to  prove  his  will, 
and  the  bill  was  dismissed.  They 
afterwards  presented  a  petition  of 
re-hearing,  and  moved  for  leave 
to  exhibit  interrogatories  to  prove 
the  will,  which  was  granted,  the 
omission  haiang  arisen  from  the 
inadvertence  of  counsel,  and  the 
will  not  being  the  subject  of  dis- 
pute in  the  cause.    [Hood  v.  Pimm] 

101 

4.  In  a  suit  for  tithes  by  a  rector 
against  occupiers,  the  defendants 
pleaded  a  modus  to  be  payable, 

V  u  2 
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to  the  vicar,  for  the  tithes  claimed. 
Held,  ist,  that  a  cnpy  of  the 
vicar's  endowment,  contained  in 
an  old  book,  recording  the  acts  of 
former  bishops  of  the  diocese*  was 
admissible  for  the  plaintiff,  (the 
bishop's  registry  having  been 
searched,  for  the  origipal,  without 
success,)  and  that  no  search  was 
necessary,  either  in  the  Augmenta- 
tion Office»  or  in  the  vicar's  house, 
although  it  was  expressed,  in  the 
instrument,  that  one  part  pf  it  was 
XfO  remain  with  the  vicar*  sd.  That 
a  terrier  appearing  to  he  signed 
by  a  former  incumbent,  who  was 
both  rector  and  vicar  of  the  pa- 
rish, and  whose  handwriting  was 
proved,  and  by  the  churchwardens, 
was  admissible,  for  the  plaintiff, 
though  it  was  produced  from  Uie 
custody  of  an  individual  who  claim- 
ed the  tithes  of  a  particular  dis- 
trict in  the  parish,  and  not  from 
the  usual  depositories.  3d.  That 
the  d^cr^es,  but  not  the  interroga- 
tories and  depositions,  in  two  for- 
mer suits,  one  in  the  Exchequer, 
and  the  other  in  Chancery,  for  the 
tithes  of  a  particular  &rm  in  the 
parish,  but  which  was  not  included 
in  the  present  suit,  were  admis- 
sible for  the  defendant.  ITuckerv. 
Wilkins] «4i 

5.  Bishop  Wells's  £t(er  de  Ordina* 
tionibvs  Vkariorum  repei^y^d  in 
evidence.   [Ibid,]      ...    362 

6«  A  defendant  became  banlqrupt 
during  che  examination  of  witnesses, 
and  a  supplemental  bill  was  filed 
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against  his  assignees.  Held,  that 
the  depositions  taken  after  the 
commission  is^^ied  and  before  the 
supplemental  cause  was  at  issue, 
could  not  be  read  {^gainst  the 
assignees.     [Hichens  v.  Cong^rtve] 

420 

7.  Ao  owner  of  lands  in  the  pimsh, 
is  a  good  witness  to  prove  the 
custody  of  old  receipts  for  mo- 
duses,  alleged  to  be  payable  for 
his  lands,  notwithstanding  he  has 
agreed  to  contribute  to  the  costs 
of  the  suit.    [Tomlinson  v.  Lymer] 

469 

8.  An  occupier  of  a  cottage  and  gar«- 

den  in  the  parish  is  a  good  witness 
in  support  of  a  modus  for  milk  and 
calves.    [Ibid,] 

9.  If  the  Master  does  not  decidt,  at 
the  time  appointed  for  coosideitng 
the  decree,  to  admit  affidavits  as 
evidence,  he  cannot  afterwards  re. 
ceive  them,  unless  by  consent. 
[Gibbs  V.  Payne]       -    -    -    554 

See  ExcBiPTS,  2. 

EXAMINATION. 
Motion  to  discharge  a  Master's  cer- 
tificate of  the  sufficient  of  the 
defendant's  examination  under  a 
decree,  refused ;  the  proper  course 
being  to  except  to  the  Master's 
certificate.     [CiaH  y.  TAomp$<m] 

350 
See  Practicj^  i. 

EXCEPTIONS, 
See  £xamination.t-Inxormation. 

-r-MASTJ^R'a    CjaRTIHCATK. 
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EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  The  ultimate  trust  declared,  in  a 
settlement,  of  a  sum  to  be  raised 
out  of  the  husband's  estate,  was 
for  the  executors  or  administrators 
of  the  wife,  who  afterwards  died 
in  her  husband's  lifetime.  Held, 
that  the  next  of  kin  of  the  wife 
were  entitled  to  the  money,  such 
appearing,  from  the  provision  of 
the  settlement,  to  have  been  the 
intention  of  the  parties.  [Bulmer 
Joy^ 48 

2.  The  Court  refused  to  allow  3,210/. 
for  the  funeral  expenses  of  a  de- 
ceased nobleman  whose  personal 
estate  was  believed  to  be  solvent  at 
his  death,  but  ultimately,  from  un- 
foreseen circumstances,  proved  to 
be  insolvent.    [Bissett  v.  Antrobus] 

512 

See  Assets.— Bill  of  Revivor,  2. 

— Payment    of    Money    into 

Court.— Practice,  1.  7.  13, — 

Supplemental  Answer. 
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that  the  puithKser  intended  to  sell 
them  for  the  purpose  of  raMnrg 


money.  [King  ▼.  Hainlet]  -    123 

FACULTY. 
See  Evidence,  i. 

FEME  COVERTE. 


EXPECTANT  HEIR. 

1.  A  sale  by  an  heir  flf^parent,  of  in- 
terests in  possession  and  in  rever- 
sion, set  aside,  the  conmderation 
being  imdeqnale,  «id  advantan^ 
having  been  talteta  of  die  vendor's 
embarrassments.  [The  Ewi  of 
Portmorev.  Taylor]  -    -    -    182 

3.  Injunction  granted'  to  restrain  a 
tradesman  from  suing  onseturitr^s 
fbr  the  price  of  goodr  soM  to'  an 
expectant  M^,  vrtth  tAe'knidtrtMlge 


1 .  A  married  woman,  having  separate 
property,  and  living  apart  from  her 
husband,  employed  the  plaintiffit, 
as  her  solicitors,  and  promised 
them,  by  letter,  that  she  would  pay 
their  bills,  but  did  not  refer  to  her 
separate  property.  Held  that  that 
property  was  liable  to  pay  the  bills. 
[Murray  v.  Barke]  -    -    -    -    83 

2.  By  a  deed  declaring  \h€  trusts  of 
the  proceeds  of  i^eal  estates  the 
share  of  a  married  daughter  of  the 
grantor,  was  directed  to  be  paid 
into  her  proper  hands,  for  her  own 
use  and  benefit,  and  the  same 
words  were  used  in  declaring  the 
trusts  of  t^e  shares  of  the  grantor's 

■ 

sons.  Held  that  the  married  daugh- 
ter was  not  entitled  to  her  share 
for  her  separate  use.  [Tt/lerv,  Lake] 

144 

3.  A  married  lady  being  entitled  to 
a  sha^e  of  real  estates  directed 
to  be  sold,  joined  with  her  husband 
in  assigning,  and  levying  a  fine  of 
her  share,,  to  amortgagee.  Held  that 
she  was  barred  of  her  equity  to  a 
settlement.  [May  v.  Roper]     360 

Sie    InFANY,    3.  —  ItESTRAINT    OH 

A*jSiei}ation. 
u  u  3 
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HNE. 

A  married  lady  being  entitled  to  a 
share  of  the  proceeds  of  real  es* 
tates  directed  to  be  sold,  joined 
with  her  husband  in  assigning,  and 
levying  a  fine  of  her  share,  to  a 
Mortagee.  Held,  that  she  was 
barred  of  her  equity  to  a  settle- 
ment.   [May  ▼.  Roper]       -    360 

FIXTURES. 
See  Bankrupt,  3. 

FORESTER. 
See  Offices. 

FORCIBLE  POSSESSION. 
See  Practice,  17. 

FRAUD. 

See  Expectant  Heir. — Joint 
Stock  Company, 

FREIGHT. 
See  Bankrupt,  5. — Ship,  1. 

FUNERAL  EXPENSES. 

The  Court  refused  to  allow  3,210/. 
for  the  funeral  expenses  of  a  de- 
ceased nobleman  whose  personal 
estate  was  believed  to  be  solvent 
at  his  death,  but  ultimately,  from 
unforeseen  circumstances,  proved 
to  be  insolvent.  [Bissett  v.  Antro' 
bus]  ----..»-    51a 

GAMEKEEPER. 
See  Office. 

HEIR. 

If,  in  a  suit  to  establish  a  will,  the 
heir  admits  the  will,  and  dies  be- 


fore  the  hearing,  the  derivative 
heir  is  bound,  and  the  will  need 
not  be  proved.  [Rx>bin$<m  v.  Cooper ^ 
and  Lock  v.  Foote]  -  i^i*  13^ 
See  Assets.— Election,  2. — Ex- 
pectant Heir. — Vendor  and 
Purchaser,  4. 

HUSBAND  AND  WIFE. 
The  late  Duchess  of  N.  being  en- 
titled  to  pin-money  charged  upon 
estates  to  which  the  Duke  was  en- 
titled for  his  life,  became  a  lunatic 
in  1782,  and  continued  so  tiU 
1820,  when  she  died.  The  late 
Duke  received  all  the  rents  of  the 
estates,  and  maintained  the  Duch- 
ess according  to  her  rank.  Held 
that  as  tlie  Duchess  was  incapable 
of  consenting  to  or  acquiescing  m 
the  Duke's  retaining  her  pin-mo- 
ney,  his  estate  was  accountable  for 
all  the  arrears  of  the  pin-money. 
[Earl  Digby  v.  Howard]      -    588 

See  Construction,  3.— Feme  Co- 
VERTE.— Infant,  3. 

IMPERTINENCE. 

See  Scandal  and  Impertinence. 

— Practice,  9. 

INCUMBRANCES. 

See  Judgment. — Merger  of 
Charge.— Priority  of  Incum- 
brances. 

INFANT. 

1.  A  testator  by  his  will  expressly 
excluded  his  wife  from  the  guar- 
dianship  of  his  children^  and  di« 
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rected  that,  if  she  should  obtain  I 
possession  of  them,  the  provision 
he  had  made  for  their  maintenance 
should  cease;  and  he  appointed 
his  executors  to  be  their  guardians. 
After  the  testator's  death,  his 
widow,  as  the  answer  alleged,  for- 
cibly removed  one  of  the  daughters 
from  a  school  at  which  her  father 
had  placed  her  in  his  lifetime,  and 
took  the  child  abroad.  She  then 
filed  a  bill,  as  next  friend  of  the 
children,  against  the  executors, 
for  an  account  of  the  testator's 
estate.  The  Court  directed  the 
account  to  be  taken,  but  referred 
it  to  the  Master  to  inquire  into 
the  alleged  misconduct  of  the 
mother,  and  ordered  all  proceed- 
ings under  the  decree  to  be  stayed 
till  the  report  was  made.    [Amoii 

V.  BUasdaU] 387 

2.  Testator  devised  his  real  and  per- 
sonal estates,  to  trustees,  in  trust 
to  pay  certain  annual  sums  for  the 
maintenance  of  his  grandchildren, 
till  they  attained  35,  and  to  accu- 
mulate the  surplus  income  of  his 
estates,  which  was  to  form  part  of 
his  residuary  personal  estate ;  and 
to  divide  the  income  of  his  estates 
amongst  his  grandchildren  when 
they  attained  35,  with  benefit  of 
survivorship  on  any  of  them  dying 
under  21,  without  leaving  a  child 
that  should  attain  21  ;  and,  on  the 
death  of  each  of  them  leaving  such 
child,  to  convey  the  parent's  share 
to  such  child:  and  he  empowered 
his  trustees,  after  the  death  of  the 
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father  of  his  grandchildren,  to 
convey,  to  his  grandsons,  abso- 
lutely, the  shares  of  his  estates,  to 
which,  under  the  previous  trusts, 
they  would  be  entitled  for  their 
lives.  A  petition,  by  one  of  the 
grandsons,  for  an  increase  of  the 
maintenance  provided  by  the  tes- 
tator, was  refused,  the  disposition 
of  the  property  not  being  such  as 
that  the  grandchildren  must,  of 
necessity,  take  the  whole  fund. 
[Turner  v.  Turner]  -  -  -  430 
3.  A  ward  of  the  Court  married, 
under  21,  with  the  consent  of  her 
father,  but  without  consent  of  the 
Court ;  and  prior  to  her  marriage, 
a  settlement  was  made  of  her  pro- 
perty. On  her  attaining  21,  she 
and  her  husband  applied  to  have 
her  property  transferred  to  the 
trustees,  which  was  ordered  upon 
her  being  examined  separately, 
and  consenting.  [Leeds  v.  Bar- 
nardision]  -    -  -     -    -     538 

INFORMATION. 

After  exceptions  had  been  allowed 
to  an  answer  to  an  information, 
the  Court  being  of  opinion  that 
the  interrogatories  were  more  ex- 
tensive ^an  the  purposes  of  the 
suit  required,  referred  it  to  the 
Attorney-general,  to  consider 
what  course  ought  to  be  taken  with 
respect  to  the  exceptions,  and 
stayed  all  proceedings  in  the  suit, 
in  the  mean  time.  [Attomeygeneral 
V.  Corporation  of  Ckirliil^  -  275 
u  V  4 
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INJUNCTION. 

1.  Injunction  granted  to  rettrun 
the  ConunuaioDen  of  Woods  from 
buildiDg  on  part  of  the  ri^e  of 
Carlton  Palace,  in  YioIariQa  of 
one  of  the  tenoi  of  tm  pgree- 
ment,  entered  into,  by  theWi  with 
the  pUuntlffs,  for  «  buildinf  I?99e 
of  an  adjoining  pari  of  the  Rile. 
IRoMuY.  HusUuw]      -    -I    13 

3.  A  solicitor  whose  bill  bad  be?n 
taxed  and  mcvre  than  w^^sixth 
taken  off,  bpoqgbt  aa  aqtiom  agi^nst 
bis  client,  before  the  co^ts  of  tax- 
alion  were  ascertained^  for  the 
amouai  so  taxed ;  the  CQurt  grant- 
ed an  injunction  to  restrain  the 
action,    fflarr  V.  ff^tgytiw]      135 

3.  Injunction  granted  to  restrain  a 
tradesnian  from  suing  on  securities 
for  the  price  of  goods  sold  to  an 
expectant  h^ir,^  with  tlie  know- 
ledge that  the  purchaser  intended 
to  sell  them  for  the  purpose  of  rais- 
ing money.  [King  v.  Hamia}  323 

4.  Injunction  granted  to  prerent  the 
obstruction  of  ancient  lights, 
against  a  lessee  of  an  ecclesiastical 
corporation,  subject  to  the  plain- 
tifls  establishing  theis  tight  to  the 
easement,  in  an  action*  [Smiion 
▼.  Lord  McntfoH]    *    -    ,    559 

See  AssBTB. 

INSOLVENT. 
A  mortgagor  having  taken  the  be- 
nefit of  the  Insolvent  Act,  tlie 
provisional  assignee  was  made  a 
defendant  to  a  suit  to  fbreclose. 
He  put  in  an  answer  claiming  no 
interest  in  the  premises,  except 


such  (if  any)  as  be  wpa  eptitled  10, 
as  provisiopal  assignee^  Ueld» 
that  the  plaintiff  ought  to  pay  ban 
bis  costs,  and  add  them  to  his  debt 
[Woodmrd r.  Haddan]     <-    606 

INSURANCE. 
The  Court  will  not  relieve  a  tenant 
aigainst  the  breach  of  corenanl  to 
insure.    [Green  v.  Bridges]  -    j6 

INTERPLEADER. 
A.  deposited  goods  with  B,  a  ware- 
houseman, to  await  his  directions. 
Afterwards  A. directed  B.  to  trans- 
fer the  goods  to  C.  and  to  hold 
them  at  his  disposal :  and  B.  made 
the  transfer  accordingly.  The 
goods  were  then  claimed  by  D.  as 
having  been  consigned,  to  hira,  by 
A.  Held  that  B.  was  entitled  to 
file  a  bill  of  interpleader  agalnatX^. 
and  D.    [Pearson  v.  Carthm]    9i8 

INTERROGATOWESL 

See  EXAM|HATI0V^^*<^AST9a.'S 
CSB.TI9IC4TJB*— 'PaAGTXOX,  3. 

JOINT  STOCK  COMPANY. 
A,  B.  and  C,  having  agreed  for  the 
purchase  of  certain  mines,  for 
10,000  /.  and  to  form  a  joint  stock 
company  for  working  them,  and 
that  the  mines  should  be  sold,  to 
the  company,  for  9^,000^,  of 
which  io,OQO  L  should  be  paid  to 
F.  the  proprietor,  and  the.  remain- 
der divided  amongst  themselves 
and  certain  of  their  friends  whom 
they  nominated  to  be  directors  and 
ofiicers  of  the  company ;  at  a  meet- 
ing of  the  persons  so  nominated. 


index; 


ai  which  A»  B.  and  C.  were  pre- 
sentt  but  before  the  companjf  was 
eatablished^  it  was  resolved  that 
the  company  should  purchase  the 
ininea  for  95,000  /.,  to  be  paid  to 
F. ;  and  a  conveyance  was  after- 
wards taken  fVom  F.  to  the  trus- 
tees of  the  company,  and  the 
fi5»ooo/.  was  paid,  out  of  the  funds 
of  the  company  and  distributed  in 
the  manner  agreed  upon.  A  suit 
having  been  instituted,  by  some  of 
the  shareholders,  on  behalf  of 
themselves  and  the  others,  against 
the  persons  who  had  participated 
in  the  15,000/.,  the  latter  were  de- 
creed to  refund  whac  they  had  re- 
ceived ;  and  one  of  tlie  defendants 
having  become  bankrupt  after  he 
hod  paid  what  he  had  received,  in- 
to Court,  under  an  order  upon  mo- 
tion«  held  that  the  plaintifis  were 
entitled  to  receive  that  sum,  and 
were  not  to  be  put  to  prove  their 
demand  under  the  commission. 
[Hkkeasv^Qmgrevc]     -    *    430 

JUDGMENT. 

1.  A.  being  possessed  of  a  leas^old 
houses  deposited  the  lease  witli  B. 
as  a  security  for  the  debt.  C.  af- 
terwards obtained  a  judgment 
against  A,  and  sued  out  a  Ji.  Ja, 
The  sheriff  sold  some  of  A.'s  goods, 
but  not  the  house,  and  returned 
the  writ:  whilst  the  writ  was  in 

,  die  sheriff's  hands,  D.  with  JiJs 
consent,  paid  the  debt  due  to  B, 
and  had  the  lease  deposited  with 
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him  as  a  security  for  the  amount, 
and  for  other  suma  due  to  him, 
from  A.  Held,  that  C.  having  al- 
lowed the  writ  to  be  retamed, with- 
out requiring  the  sheriff  to  sdl  the 
house,  had  no  priority  over  D. 
[1ViUiam$  v.  Craddock]  •    -    313 

2.  A  father,  tenant  for  life,  with  re- 
mainder to  his  son  in  tail,  joins 
with  his  son  in  conveying  the  es- 
tate to  trustees  in  trust  to  sell,  and 
to  pay  30,000  /.  to  the  father  and 
the  residue  to  the  son ;  and  it  was 
declared  that  the  trustees'  receipts 
should  be  sufficient  discharges. 
The  trustees  contracted  to  ^ell  to 
defendant,  and  afterwards  judg- 
ments were  entered  up  against  the 
father.  Held  that  die  existence 
of  the  judgments  was  no  ebjection 
to  the  title.  [Lodge  v.  Lysek^'i  70 
Sec  Bakkruft,  1.— Omick* 

JURISDICTION. 

1.  Injunction  granted  to  restrain  tlie 
Commissioners  of  Woods  from 
building  on  part  of  the  site  of 
Carlton  Palace,  in  violation  of  one 
of  the  terms  of  an  agreement  en- 
tered into,  by  them,  with  the  plain- 
ti(&,  for  a  building  lease  of  an  ad- 
joining part  of  the  site.  [Rankin  ▼. 
HuMsson]    ------    13 

2  c  If  a  party  claims,  before  the  Com- 
missioners appointed  under  the 
conventions  for  indenmifying  Bri- 
tish subjects  for  the  confiscation  of 
their  property  by  ihe  French  sevo- 
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lutionary  govemmenty  in  a  charac- 
ter which  he  really  sustains,  and 
an  award  is  made  to  him  in  that 
character,  thb  Court  has  no  juris- 
diction to  interfere,  at  the  suit  of 
a  party  claiming  to  have  a  better 
title  to  the  compensation.  [Uojfd 
▼.  Lord  Trimlettawn]  -  -  996 
3«  The  Court  has  no  jurisdiction  to 
make  a  solicitor  responsible  for 
negligence  in  the  conduct  of  a 
suit.  [Franktand  v.  Lucas]  -    586 

See  Security  for  Costs,  1,  3. 

LANDLORD  AND  TENANT. 
The  Court  will  not  relieve  a  tenant 
against  the  breach  of  a  covenant 
to  insure.  {Green  ▼•  Bridges]     96 
See  Jurisdiction. 

LEGACY  AND  LEGATEE. 

1.  Testator  gave  100/.  to  each  of  the 
diOdren  of  his  sisters  provided  they 
claimed  the  same,  within  five  years 
after  his  decease,  by  writing  under 
their  hands,  delivered  to  his  exe- 
cutors. No  claim  was  made  by 
the  children  in  the  manner  pre- 
scribed ;  but,  within  the  five  years, 
a  bill  was  filed  by  the  residuary 
legatees,  tohave  the  testator's  estate 
administered.  Held  that  the  filing 
of  the  bill  was  equivalent  to  a 
claim,  though  the  legatees  were 
not  parties  to  the  suit.  [ToUner  v. 
Marriott]     ------     ig 

9.  Testator  devised  real  estates  to  A. 
for  life,  remainder  to  B.  in  fee. 
And  he  gave  a  legacy  to  C,  to 
be  paid  to  her  by  B,  within  is 
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months  after  A.'s  death :  and  he 
charged  bis  estate  with  the  legacy ; 
and  appointed  A.  his  executrix 
C.  died  in  A /s  life-time.  Held  that 
the  legacy  did  not  lapse.  [Poole  ▼• 

Terry] S94 

See  Vxstino  of  Legacies. 

LESSEE. 

See    Injunction,    4. — Landlord 
AND  Tenant. 

LIABITITY  OF  ADMINISTRA- 
TORS. 
See  Administeatobs. 

LIBEL. 
See  Plea,  9. 

UEN. 

The  plaintiff  was  trustee  for  sale  of 
real  estates.  The  decree  directed 
the  estates  to  be  sold,  and  the  title- 
deeds  (which  were  in  the  posses- 
sion of  the  plaintiff's  solicitor  for 
the  purposes  of  the  suit)  to  be  de- 
posited. The  solicitor  refused  to 
produce  them,  and  claimed  a  lien 
on  them  for  his  costs  of  the  suit, 
but  the  Court  ordered  him  to  de- 
posit them.    [  Baker  v.  Henderson] 

97 

See  Judoment.^Partiss,  1 . 

LIGHTS. 
See  Ancient  Lights. 

LIS  PENDENS. 

Testator  devised  his  real  and  personal 
estate  to  trustees,  to  be  sold  for  the 
benefit  of  his  children,  and  directed 
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that  their  receipts  should  be  suffi- 
cient di^charge8.  The  children 
filed  a  bill  to  have  the  will  estab- 
Ibhed  and  the  trusts  performed. 
At  tlie  hearing,  the  biU  was  dis- 
missed against  the  heir,  and  the 
Court  did  not  establish  the  will, 
but  made  a  decree  affecting  the 
personal  estate  only.  The  suit 
afterwards  became  abated,  and 
was  not  revived.  On  the  death  of 
the  surviving  trustee,  another  suit 
was  instituted  for  the  appointment 
of  new  trustees :  which  was  done. 
The  new  trustees  then  sold,  part  of 
the  testator's  real  estates,  to  the 
plaintiff*,  who  filed  a  bill  for  a 
specific  performance.  Held  that 
the  former  suit  having  been  dis- 
missed as  against  the  heir,  without 
the  will  being  established,  no  suit 
was  pending  for  the  administration 
of  the  testator's  real  estates ;  and 
that  the  new  trustees  had  the  same 
power  of  giving  receipts  as  the 
original  trustees  had.  [Draystm  v. 
Pococi] 283 

LUNACY. 

See  PiN-MONET. 

MAINTENANCE. 

Testator  devised  his  real  and  per- 
sonal estates,  to  trustees,  in  trust 
to  pay  certain  annual  sums  for  the 
maintenance  of  his  grandchildren, 
till  they  attained  35,  and  to  accu- 
mulate the  surplus  income  of  his 
estates,  which  was  to  form  part  of 
his  residuary  personal  estate ;  and 
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to  divide  the  income  of  his  estates 
amongst  his  grandchildren  when 
they  attained  05,  with  benefit  of 
survivorship,  on  any  of  them  dying 
under  si,  without  leaving  a  child 
that  should  attain  si ;  and,  on  the 
death  of  each  of  them  leaving  such 
.  child,  to  convey  the  parent's  share 
to  such  child ;  and  he  empowered 
his  trustees,  after  the  death  of  the 
father  of  his  grandchildren,  to 
convey,  to  his  grandsons,  abso- 
lutely, tlie  shares  of  his  estates,  to 
which,  under  the  previous  trusts, 
they  would  be  entitled  for  their 
lives.  A  petition,  by  one  of  the 
grandsons,  for  an  increase  of  tlie 
maintenance  provided  by  the  tes- 
tator, was  refused,  the  disposition 
of  the  property  not  being  such  as 
that  the  grandchildren  must,  of 
necessity,  take  the  whole  fund. 
[Turner  v.  Turner]    -    -    -    430 

See  Parent  akd  Child. 

MASTER. 
See  Practice,  30. 

MASTER  FORESTER. 
See  Office. 

MASTER'S  CERTIFICATE. 

The  plaintiffs,  under  the  decree^  car- 
ried in  interrogatories,  for  the 
examination  of  the  defendants;  the 
Master  allowed  some  of  the  inter- 
rogatories, and  disallowed  others ; 
the  plaintiffs,  before  the  Master 
had  made  his  certificate,  moved 
that  he  might  be  ordered  to  ap- 
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pro? e  of  thd  int^rrogatOTfel  which 
he  had  disaHowedi  or  to  receive 
others  for  the  same  purpoae.  Mo- 
tion refused,  the  proper  course 
being  to  wait  till  the  Master  has 
toadehis  cert!ficate»and  then  to  ex- 
cept to  it.  [CkeftneUr.'MarHn]  340 
See  PraCtiCb,  1 1 . 

MERGER  OP  CHARGE. 

A.  devised  his  real  estates  to  B.  in 
fee,  charged  with  1,000 /.»  which 
he  gave,  to  B,  in  trust  to  be  laid 
out  for  the  separate  use  of  C.  his 
sister  for  her  life,  and,  after  her 
decease,  as  she  should,  by  her 
will,  appoint,  and  in  default  of 
appointment,  to  be  retained  by 
B.;  B.  devised  the  estates  to  trus- 
tees in  trust  for  C.  and  D.  as  te- 
nants in  common^  in  fee,  subject  to 
his  debU,  &c. ;  and,  by  a  podicil,  he 
directed  his  personal  estate  to  be 
i!rst  applied  hi  payment  of  his 
debts,  legHCieSi  ^te.  After  B/s 
death,  the  trustees  conveyed  the 
estates  to  C.  and  D.  as  tenants  in 
common  iit  lee,  subject  to  the 
1,000/.,  and  other  incumbrances. 
C.  and  D.  having  agreed  to*  make 

.  partition,  one  moiety  of  the  estates 
was  conveyed  to  C|  in  fee,  subject 
to  a  term  for  indemnifying  D.  fVom 
the  i,ooar.,  and  the  other  moiety 
was  conveyed  to  D.  in  fee.  C. 
afterwards  murtgaged  her  moiety 
in  fee ;  and,  by  her  will,  without 
referring  to  the  t,ooo  /.,  disposed 
of  her  personal  estate  in  general 
terms.  Held  diat  the  i,ood  L  was 
merged.    [Tyler  r.  Lake]  -    331 


INDEX. 


MltK< 

See  TitHKft,  4* 

MODUS. 
A  modis  of  three  halfpence,  payable 
by  every  Occvpier  of  land  ia  the 
parish,  for  every  oow  kept  by  him 
witbm  the  panrisby  in  liea  of  the 
tithes  of  the  milk  ud  calvet  of 
such  oow^  is  good^    [Temlitwm  v. 

Ifwa**]-    -    -    •    -    •    -    467 
Sis  £Tio»aGB,  1.  4,  5«  7, 8« — Pbo- 

^OOTIOV    O^     DoCOMBlfTS,    fl. — 

Rkoiipts.-^Tith«« 

MORTGAGE. 

iSesBAVKROPt,  9.— EQuift  OF  Re* 

Mmption^— «j0neiiBinp« 

MORTGAGOR  AND  MORT- 
GAGEE. 
See  CosTSy  4. — Debtor  and  Ceb^ 
niTOR,  6. — Order  and  Dispo- 

aiTION. 

MOTION. 
See  Costs. 

NEXT  FRIEND, 
A  testator  by  hit  wiH  expressly  ex- 
cluded faiB  wi£i  from  th^  guardian- 
ship of  his  children,  and  directed 
that,  if  she  should  obtain  posses- 
8io»  of  diea:i,  the  protision  he  had 
made  ii^  thehr  nMunlenanee  dwold 
eewe^  aad  hw  appointed  faia  cxe- 
cttSa«a  to  be  their  goonliBBau  After 
the  tdstator's  dealAiy  hia  widow,,  as 
thi»  anawev  alleged,  Hardbly  re* 
itovcd  one  of  tbe^  dsdightera  from 
•  sdiool  aa  wfaidi  her  ftiheB  Bad 
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placed  her  in  bis  lifetime,  and  took 
|he  cbild  abroad.  She  then  filed  a 
bill  aa  next  friend  of  the  children, 
against  the  ex^utori  for  an  ac- 
count of  the  testator's  estate.  The 
Court  directed  the  account  to  be 
taken,  but  referred  it  to  the  Master 
to  inquire  into  the  alleged  miscon- 
duct of  the  motjier,  and  ordered 
all  proceedings  unde^  the  decree 
to  be  stayed  till  the  report  was 
made.    [AmoU  v.  Bka$fklt\    387 

NEXT  OF  KIN. 
See  Construction,  2,  3. 

N£W  ORDERS. 
See  Construction  of  New  Orders. 

NOTICE. 
Set  Bankrupt,    5.-*.*EQUiTABiiE 

AsaiGNMBIIT. 

OFFICE. 

Receiver  granted,  at  the  suit  of  a 

judgment  creditor^  of  the  office  of 

master  forester  of  a  royal  forest. 

\^Blanchard  v.  Cav3ihome'\   -    ^^ 

ORDERS. 
See  Construction  of  New  Ordxrs. 
-—Practice,  5.  9. 

ORDER  AND  DISPOSITION. 
1.  A  tenant  in  fee  of  a  cotton-mill, 
in  which  there  was  a  steam-engine, 
boilers,  &c.,  mortgaged  the  mill, 
engine,  boilers,  &c.  to  B,  but  re- 
mained in  possession  until  his 
bankruptcy.  The  entablature  plate 
of  the  engine,  which  howerer 
formed  no  part  of  the  workmg 


apparatus,  was  fixed  to  the  free- 
hold of  the  mill,  every  otlier  part 
of  the  engine  was  secured  by  bolts 
and  screws,  and  might  be  removed 
without  mjury  to  the  building. 
Held  that  the  steam-engine  was 
.  not  in  the  order  and  disposition  of 
A«  at  his  bankruptcy.  {Hvbbard^  v. 
Bagihay)]    -.--,-    326 

3.  A.  a  ship-owner  assigned  to  B«  the 
freight  earned  and  to  be  earned  by 
one  of  his  ships,  and  afterwards 
chartered  her  to  C«  for  a  voyage 
to  S.  The  outward  freight  was 
paid  to  A.  before  the  ship  sailed. 
The  charter-party  afterwards  was 
delivered  to  B.  by  A/s  direction, 
aod  B.  gave  nolice,  of  the  assign- 
ment, to  C.  Afterwards*  but  before 
the  ship  returned,  A.  became  bank- 
rupt. Held  that  the  homeward 
freight,  was  not  in  A.'s  order  and 
disposition  at  his  bankruptcy ;  and, 
therefore,  that  B.  was  entitled  to 
it     [Dou^iasy^  Jimsell\      -    ^24 

PARENT  AND  CHILD. 
By  the  settlement  on  the  second  mar- 
riage of  A.  his  intended  wife's 
father  settled  estates  on  himself 
for  life,  remainder  for  the  separate 
use  of  his  daughter  for  life,  re- 
mainder for  the  children  of  the 
marriage;  and  the  trustees  were 
directed  to  apply  the  rents,  after 
the  death  of  the  survivor  of  the 
tenants  for  life,  in  the  maintenance 
and  education  of  the  children  dur- 
ing their  minorities;  and  A.  co- 
venanted to  permit  his  intended 
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wife  to  enjoy,  any  future  property 
that  might  accrue  to  her  for  her 
separate  use ;  and  her  father  co- 
venanted that  all  the  personal  pro- 
perty he  should  die  possessed  of, 
should  be  settled  on  his  daughter 
and  her  children,  in  the  same  man- 
ner as  the  property  comprised  in 
the  settlement,  subject  to  any 
other  dispositions,  qualifications  or 
charges,  that  he  might  make  by  I 
his  will.  The  father  died,  having 
bequeathed  his  residuary  estate  to 
A.  and  appointed  him  his  execu- 
tor. A.  entered  into  possession  of 
the  settled  estates,  and  received 
the  rents  and  mixed  them  with  his 
own  monies.  There  was  issue  of 
the  marriage  two  children.  A. 
maintained  them  at  his  own  ex- 
pense, and  died  having  by  his  will 
given  them  benefits  in  real  estates 
which  it  was  alleged  he  had  pur- 
chased, in  part,  with  the  rents  of 
the  settled  estates.  Held,  that  A. 
was  a  purchaser  of  the  trust  for 
the  maintenance  and  education  of 
the  children,  and  that  his  execu- 
tors were  entitled  to  be  allowed,  in 
account,  the  sums  which  it  would 
have  been  proper  to  apply  for  those 
purposes:  That  the  covenant  by 
the  father  of  the  wife,  was  a  pro- 
vision against  intestacy  only :  That 
the  sums  due  from  A.  to  his  chil- 
dren, being  a  debt,  were  not  satis- 
fied by  the  benefits  given  tliem  by 
bis  will ;  but  an  inquiry  was  di- 
rected as  to  what  part  of  the  real 
estates  devised  for  their  benefit. 


had  been  purchased,  by  A,  oat  of 
the   rents  of  the  settled  estates. 
[Stocken  V.  Stocken]    -    -    -  152 
See  Infant. 

PARTIES. 

•  A.  having  a  general  power  of  ap- 
pointment over  an  estate  in  the 
event  of  his  surviving  his  father^ 
joined  with  B.  and  C.  hia  sureties^ 
in  a  covenant  to  pay  an  annuity  to 
the  plaintiff,  and  A.   covenanted 
that,  if  he  should  survive  his  father, 
he  would    create  a  term  in  the 
estate,  for  securing  the  annuity. 
A/s  father  died :  and  A.  granted 
other  annuities  to  the  plaintiff,  but 
did  not  create  the  term.    He  after- 
wards vested  the  estate  in  trustees 
for  the  benefit  of  such  of  his  cre- 
ditors as  should  execute  the  con- 
veyance.    Several  of  the  creditors 
executed  it,  and  one  of  them,  on 
behalf  of  himself  and  the  others, 
filed  a  bill  to  have  the  trusts  of  the 
deed  carried  into  execution.   After 
a  decree  had  been  made  in  that 
suit,    the    plaintiff  filed   his    bOI 
against  A,  the   trustees,  and  the 
plaintiff  in  tliat  suit,  praying  for 
an  account  of  what  was  due  to  him 
in  respect  of  his  securities,  that 
the  priorities  of  himself  and  the 
other  incumbrancers  might  be  de- 
clared, that  he  might  redeem  the 
securities  which  should  appear  to 
be  prior  to  his   own,  and  might 
have  the  benefit  of  the  decree  as 
to  that  part  of  his  demand,  for 
which  he  should  not  be  entitled  to 
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priority  orer  the  trust-deed.  Held, 
on  demurrer,  that  tlie  sureties  were 
Bot,  but  that  all  the  creditors  who 
had  executed  the  deed,  were  ne- 
cessary parties :  and  that*  as  the 
bill  alleged  that  the  trust-deed  had 
been  executed  by  several  of  the 
creditors,  the  objection  was  pro- 
perly made  by  demurrer.  [Nrof 
ton  v.  The  Earl  ofEgmont]  -  574 
s.  If  on  a  demurrer,  ore  tenus,  for 
want  of  parties,  the  plaintiff  wishes 
to  have  permission  to  amend  his 
bill  more  extensively  than  by 
merely  adding  parties,  he  must 
pay    the    costs  of  the  demurrer. 

[Ibid-] 574 

See    Amendment,    i^    2. — Bakk- 

auPT,  4. 

PARTNERSHIP. 

A  bill  to  have  the  accounts  of  a  part- 
nership taken  without  praying  for 
a  dissolution,  is  demurrable.   [Loi^ 
combe  v.  Russell]     •    -    -    -      8 
See  Ship,  2. 

PAYMENTS. 
See  Appropriation  of  Payments. 

PAYMENT  OF  MONEY  INTO 
COURT. 

Where  an  executor  admits  that  he 
has  received  a  certain  sum  belong- 
ing to  the  testator's  estate,  but 
adds  that  he  has  made  payments, 
the  amount  of  which  he  does  not 
specify ;  the  Court  will  allow  him 
to  verify  the  amount  of  his  pay- 
ments, by  affidavit,  and  order  him, 
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on  motion,  to  pay  the  balance  into 
Court.     [Jnonymous*']      -    -  359 

PETITION  .OF  RE-HEARING. 
See  Practice,  3. 

PIN-MONEY. 

The  late  Duchess  of  N.  being  entitled 
to  pin-money  charged  upon  estates 
to  which  the  Duke  was  entitled  for 
his  life,  became  a  lunatic  in  1 782, 
and  continued  so  till  1820,  when 
she  died.  The  late  Duke  received 
all  the  rents  of  the  estates,  and 
maintained  the  Duchess  accordihg 
to  her  rank.  Held  that,  as  the 
Duchess  was  incapable  of  consent- 
ing to,or  acquiescing  in  the  Duke's 
retaining  her  pin-money,  his  estate 
was  accountable  for  all  the  arrears 
of  the  pin-money.  [Earl  Digby 
V.  Howard] 588 

PLAINTIFF. 

If  a  defendant  admits  a  document, 
which  is  in  the  plaintiff's  posses- 
sion, to  be  to  the  effect  stated  In 
the  bill,  but  does  not  ask  leave  to 
refer  to  it,  the  plaintiff  is  not  com- 
pellable to  produce  it  at  the  hear- 
ing. [Lett  V.  Morris]  -  -  607 
See  Costs,  6,  7. — Practice,  3. 

PLEA  AND  PLEADING. 

1.  A  plea  to  a  bill  of  discovery  in 
aid  of  an  action,  which  confesses 
and  avoids  some  of  the  facts  stated 
in  the  bill  as  the  grounds  of  the 
action,  and  traverses  others,  will 
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be  OTer*ruled.  [RoberUom  v«  L«6- 
hock]        161 

9.  Defendant  brought  an  action  for 
.  m  libel  against  the  plaintiffs;  the 
plaintifi  pleaded  m  jintification, 
and  filed  a  bill  for  discoTery,  and 
a  commisston  to  esuunine  witnesses 
abroad,  in  support  of  their  pleaa. 
The  defendant  pleaded  to  the  bill, 
that  he  had  discontuiued  the  ac- 
tion. Plea  OTer-ruled,  as  defend- 
ant might  coounence  another  ac- 
tion. But,  upon  defendant  after- 
wards undertaking  not  to  bring  any 
other  action,aihdto  pay  the  costs  of 
the  suit,allfurther  proceedings  were 
stayed.  [  fVUmoi  y.  Maccabe}    963 

3*  After  an  original  cause  isat  issae, 
the  plaintiff  cannot  file  a  supple- 
mental bill  for  the  purpose  of  chang- 
ing the  issue  raised,  by  obtaining  a 
discovery  effects  and  documents, 
which  might  have  been  introduced 
by  amendment  iaio  the  original 
billy  although  the  supplemental 
bill  alleged  that  those  facts  and 
documents  were  not  known  to  the 
plaintiffs  till  after  the  original  suit 
was  at  issue.   IColclough  v.  Evans] 
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See  Crompton  v.  Wombmell    638 

4.  A  bill  of  revivor  against  new  par- 
ties ought  to  state  so  much  of  the 
original  bill  as  shows  that  the 
plaintiff  is  entitled  to  revive,  other- 
wise it  is  demurrable.  [Phelps  v. 
5proii/«]     ------318 

5.  A.  died,  having  made  B.  his  ex- 
ecutor, who,  without  proving  A/s 
will,  possessed  part  of  his  assets. 


B.  died  md  made  C.  his  cftecatfix^ 
who  pnived  bis  will  and  took  out 
edministratioii  to  A.    A  bill  was 
filed  against  C  for  an  account  of 
A/s  assets  possessed  by  her  smd 
by  B.    Afterwards  C  •  died,  having 
made  D.  her  executor,  and  £. 
took    out   administration    to    A. 
Plaintiff  filed  a  biH  of  revivor  and 
supplement  against  1).  and  E.,  to 
which  D.  demurred,  and  tile  de» 
murrer  was  allowed.    [Phdps  v. 
Sprmtle]     ------     321 

,  A.  having  a  general  power  of  "ap- 
pointmeat  over  tti  estate  in  Ihe 
event  of  bis  surviving  his  father, 
joined  with  B.  &  C.  his  sureties, 
in  a  covenant  to  pay  an  annuity  to 
the  plaintiff,  and  A.  covenanted 
that  if  be  should  survive  his  father, 
he  would  create  a  term  in  the 
estate,  for  securing  die  annuity. 
A.'s  father  died :  and  A.  granted 
other  annuities  to  the  plaintiff* 
but'  did  not  create  the  term.  He 
afterwards  vested  the  estate  in 
trustees  for  the  benelit  of  such  of 
his  creditors  as  should  execute  the 
conveyance.  Several  of  the  ere- 
ditom  executed  it,  and  one  of 
themi  on  behalf  of  himself  and 
the  others,  filed  a  bill  to  have  the 
trusts  of  the  deed  carried  into 
execution.  After  a  decree  had 
been  made  in  that  suit,  the 
plaintiff  filed  his  bill  against  A» 
the  trustees,  and  the  plaintiff  in 
that  suit,  praying  for  an  account 
of  irfiat  was  due  to  him  in  respect 
of  his  securities,  that  the  priorities 
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of  himself  and  the  other  incum- 
brancers might  be  declared,  that 
he  might  redeem  the  securities 
which  should  appear  to  be  prior  to 
his  own,  and  might  have  the  be- 
nefit of  the  decree  as  to  that  part 
of  his  demand,  for  which  he  should 
not  be  entitled  to  priority  over  the 
trust-deed.  Held,  on  demurrer, 
that  the  sureties  were  not,  but 
that  all  the  creditors  who  had 
executed  the  deed,  were  neces- 
sary parties ;  and  that,  as  the  bill 
alleged  that  the  trust-deed  had 
been  executed  by  several  of  the 
creditors,  the  objection  was  pro* 
perly  made  by  demurrer.  [Newton 
T,  The  Earl  of  Mffrnmi£\  -  574 
7.  If  a  plaintiff  when  his  cause  is  in 
such  a  state  that  he  cannot  amend 
his  bill,  discovers  new  matter  which 
may  tend  to  show  that  he  is  en- 
titled to  the  relief  prayed,  he  may 
file  a  supplemental  bill,  for  the 
pose  of  putting  the  new  matter  in 
issue.  [Croniptoiiv.  \VombmM\  626 
Set  Bankrupt,  4.>-Costs,  4. 

POWER. 

1.  A.  tenant  in  tail  under  his  bro- 
ther's  will,  with  remainders  over^ 
suffers  a  recovery  to  such  uses  as 
he  should  appoint  by  deed  or  will, 
and  subject  thereto  to  the  uses  of 
the  will.  He  afterwards  makes  a 
mortgage  of  part  of  the  estate  in 
fee,  and  limits  the  equity  of  re- 
demption to  the  prior  uses.  He 
then  joins  in  a  transfer  of  the 
mortgage,  and  reserves  the  equity 


of  redemption  to  himself  in  fee. 
Held,  that  the  equity  of  redemp- 
tion did  not  revert  to  the  old  uses. 
\Afwm  V.  Xee]      ...    -    364 

3.  A  power  over  personal  property 
was  required  to  be  executed  by  a 
will  signed  and  published  in  the 
presence  ol^^  and  attested  by  two 
witnesses*  The  donee  professed 
to  exercise  the  power  by  a  will 
which  was  signed  by  her,  and  she 
acknowledged  her  signature  to  the 
two  witnesses,  but  did  not  sign 
in  their  presence,  and  the  wit- 
nesses, at  different  times,  signed  an 
attestation  that  the  testatrix  had 
signed  and  delivered  the  will,  in 
their  presence.  Held,  that  though 
delivery  was  equivalent  to  publi- 
cation, the  power  was  not  well 
exercised,  [^tmeoii  v.  Simeon]    ^^s 

3.  Testator  bequeathed  12,000/. 
stock,  to  trustees,  for  his  son  for 
life,  then  for  the  son's  wife  for  life, 
then,  unto  and  amongst  the  wife 
and  children,  in  such  shares,  for 
such  interests,  &c.  as  the  son 
should  appoint,  and,  in  default  of 
appointment,  unto  the  children, 
equally,  and  if  there  should  be  no 
child,  then  to  the  son's  next  of  kin 
in  blood:  and  the  testator  be- 
queathed his  residue  to  his  son 
and  his,  the  testator's,  two  other 
children,  their  executors,  &c. 
equally :  and  he  directed  that,  the 
share  of  his  son  should  be  held, 
by  his  trustees,  for  the  benefit  of 
him  and  his  children,  jipon  the 
same  trusts,  and  subject  to  the 
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.  same  limitations,  &c.,  as  the 
12,000/.  stock,  but  that  the  son's 
wife  should  not  take  any  interest 
in  that  share.  The  son  died  leav- 
ing his  wife  surviving,  but  never 
having  had  a  child.  Held,  that  an 
appointment  made  by  the  son  of  part 
of  the  stock,  to  his  wife,  was  good; 
but  that  the  son,  in  the  evenu  that 
had  happened,  was  not  entitled  to 
the  share  of  the  residue  absolutely, 
but  that  his  next  of  kin  in  blood 
were  entitled  to  it.  [Houstoun  v. 
Housioun] 611 

POWER  OF  SALE. 

1.  A  power  of  sale  is  not  void  al- 
though the  exercise  of  it  is  not 
expressly  confined  within  the  line 
of  perpetuity.    [Biddle  v.  Perkins] 

135 

3.  An  Act  of  Parliament  reciting  a 
will  by  which  estates  were  devised 
to  A.  for  life,  remainder  to  his  first 
and  other  sons  in  tail,  remainder 
to  B.  in  tail,  and  that  B.  had  suf- 
fered a  recovery  to  tlie  use  of  A. 
in    fee,    directed   the    estates  to 
be  sold,  and  other  estates  to  be 
purchased,  and  conveyed  to  such 
of  the  uses  of  the  will  as  at  the 
time  of  the  sale,  should  be  exist- 
ing, undetermined,  and  capable  of 
taking  effect.     The  estates  were 
sold,  and  the  proceeds  invested  in 
other  estates,  which  were  conveyed 
to  such  of  the  uses  of  the  will 
as  were  then  existing,  &c.     Held, 
that  B.  did  not  take  an  estate  tail 
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m  the  purchased  estates.  [Wortkam 
V.  Mackinnori]      -    -    -    -    4^5 

PRACTICE. 

I.  Where  in  an  examination  put  in 
by  two  co-executors  it  was  stated 
that  their  receipts  had  been  joint, 
but  it  appeared,  by  aflSdavit,  that 
that  statement  was  made  through 
mistake  and  inadvertence,  and  that 
one  qf  the  executors  had,  in  feet, 
received  nothing;  liberty  was 
given  to  him  to  put  in  a  supple- 
mental examination,  to  correct  the 
mistake.    [Hewes  v.  Hews]  -    l 

2«  Mode  of  proceeding  to  take  a  bill 
pro  canfesso  against  a  defendant  in 
contempt  for  want  of  answer,  and 
who  is  in  custody  of  the  Warden 
of  the  Fleet.  [Bilion  v.  Bennett 
and  Wife] H 

3.  The  plaintiffs  sued  as  devisees  of 
A. :  but  omitted  to  prove  his  will : 
and  the  bill  was  dismissed.  They 
afterwards  presented  a  petidon  of 
re-hearing,  and  moved  for  leave 
to  exhibit  interrogatories  to  prove 
the  will,  which  was  granted,  the 
omission  having  arisen  from  the 
inadvertence  of  counsel,  and  the 
will  not  being  the  subject  of  dis- 
pute in  the  cause.  [Hood  v. 
Pimm] ^01 

4.  Affidavit  under  11  Geo  4,  and 
I  Will  4,  c.  36,  s.  15,  rule  1,  by 
whom  to  be  made.  IHandfieidr. 
IVooUey] i^a 

5.  The  15th  Order  does  not  apply  to 
an  amendment  by  adding  parties 
only.     [Branley.  WaUrman]  125 


INDEX. 


©..  If,  io  a  suit  to  establish  a  will,  the 
heir  admits  the  will,  and  dies  be- 
fore the  hearing,  the  derivative  heir 
is  bound,  and  the  will  need  not 
be  proved.     [Robinson  v.  Cooper] 

131 
[Lock  y.  Foote]    -    -    -    -     132 

7.  If  a  plaintiff  gives  a  notice  of  mo- 
tion, and  dies  before  it  is  made, 
and  his  executors  revive,  the  Court 
will  not  give  the  defendants  the 
costs  as  of  a  motion  abandoned. 
[JFamer  v.  Armstrong]       -     140 

8.  The  object  of  the  suit  was  to  set 
aside  certain  long  leases  granted 
in  1740,  and  which  became  vested 
in  the  defendant,  who  had  made 
family  settlements  of  them,  which 
he  admitted  to  be  in  his  custod}-. 
Held  that  the  plaintiff,  was  en- 
titled to  a  production  of  those 
settlements.  [  The  Attorney-general 
V.  EllUon]  -•-...     238 

9.  The  4th  of  Lord  Lyndhurst's 
Orders  relates  to  exceptions  for 
insufficiency  only.  [Bradbury  v. 
Booker] 335 

10.  The  plaintiffs,  under  the  decree 
carried  in  interrogatories  for  the 
examination  of  the  defendants; 
the  Master  allowed  some  of  the 
interrogatories,  and  disallowed 
others;  the  plainti&,  before  the 
Master  had  made  his  certificate, 
moved  that  he  might  be  ordered 
to  approve  of  the  interrogatories 
which  he  had  disallowed,  or  to 
receive  others  for  the  same  pur- 
pose :  motion  refused,  the  proper 
course  being  to  wait  till  the  Master 


66 

has  made  his  certificate,  and  then 
to  except  to  it.  [Chennell  v.  Mar- 
ti'^]    ^  340 

11.  Motion  to  discharge  a  Master's 
certificate  of  the  sufficiency  of  the 
defendant's  examination  under  a 
decree,  refused ;  the  proper  course 
being  to  except  to  the  Master's 
certificate.    [ChaUc  v.  Thompson'] 

350 

12.  Where  an  executor  admits  that 

he  has  received  a  certain  sum  be- 
longing to  the  testator's  estate,  but 
adds  that  he  has  made  payments, 
the  amount  of  which  he  does  not 
specify ;  the  Court  will  allow  him 
to  verify  the  amount  of  his  pay- 
ments, by  affidavit,  and  order  him, 
on  motion,  to  pay  the  balance  into 
Court.     [Anoni^ous]     -    •    350 

13.  Executor  of  a  deceased  plaintiff 
filed  a  bill  of  revivor,  but  did  not 
obtain  an  order  to  revive.  Motion, 
by  defendant,  that  the  executor 
might  revive  within  a  given  time, 
or  both  bills  be  dismissed  with 
costs  to  be  paid  by  the  executor. 
Motion  granted  as  to  the  bill  of 
revivor  only.  [Trotvard  v.  Bing- 
^^^] 483 

14.  Where  a  defendant,  who  is  the 
only  defendant,  absconds,  the  bill 
cannot  be  taken  pro  confisso 
against  him  under  1 1  Geo.  4,  and 
1  Will.  4,  c.  36,  on  motion,  but 
the  cause  must  be  set  down  for 
hearing.     [Turnery.  Turner]  497 

1 5.  Course  of  proceeding  to  take  a 
bill  pro  confesso  under  the  above 
act,  against  a  sole  defendant,  who 
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has  absconded.    [Baker  v.  Keen] 

498 

16.  In  a  creditor's  suit,  the  plaintiflfe 
are  entitled  to  their  cosU,  as  be- 
tween solicitor  and  client,  though 
the  fund  is  insufficient  to  pay  the 
Debts.    [Tootal  V.  Spicer]       b^o 

17.  Where  a  person  tokes  forcible 
possession  of  estates  over  which 
a  receiver  has  been  appointed,  an 
order  for  his  commitment  will  be  1 
made  without  an  order  nisi  being 
previously  obtamed.  [Broad  v. 
Wickham] S\^ 

18.  A  defendant  who  has  joined  in 
commission  camiot  obtain  a  new 
commission,  except  upon  a  special 
application  and  with  notice.  [Bond 

Y.Bond] 5»8 

tg.  An  action  having  been  brought 
against  the  plaintifife,  whose  wit- 
nesses were  ^out  to  leave  England 
for  New  York,  they  applied  to  the 
Chief  Justice  of  the  King's  Bench,  I 
under  i  Will.  4,  c.  2a,  for  a  com- 
mission  to  examine  their  witnesses 
before  the  trial.     But  his  lordship 
ordered  them    to    be    examined 
vivi  voce  before  a  gentleman  of 
the    bar,    with    liberty    to    the 
defendants  to  attend   and  cross- 
examine  them.  The  plain ti£  took 
no  proceedings  under  that  order, 
but  their  witnesses  having  shortly 
afterwards   gone  to  New  York, 
they  filed  a  bill  in  this  Court,  and 
aflerwards  moved  for  a  commission 
to  examine  their  witnesses  there : 
Motion  granted.   [GrinnellY.  Coh» 
hold] 546 


20.  If  the  Master  does  not  decide, 
at  the   time  appointed  for  con- 
sidering the  decree,  to  admit  affi- 
davits as  evidence,  he  cannot  af- 
terwards receive  them  unless  by 
consent.     [Gibbs  v.  Payne]      554 
•21.  If  a  general  demurrer  is  over- 
ruled, but  leave  is  given  to  amend, 
and  the  bill  is  amended  by  adding 
a   party  merely;   the  defendant 
may  nevertheless  put  in  a  general 
demurrer  to   the   amended  bilL 
[Bosanquet  v.  Martkam]      -    573 
2S.  If  on  a  demurrer,  ore  ienms,  for 
want  of  parties,  the  plaintiff  wishes 
to  have  permission  to  amend  his 
bill   more    extensively    than    by 
merely  adding  parties  ,he  must  pay 
the  costs  of  the  demurrer.    [KeW' 
ton  T.  The  Earl  of  Egmoni]    574 

See  Commission  to  Examine 
Witnesses. — Plaintiff. 


PRIORITY  OF  INCUM- 
BRANCES. 
A.  being  possessed  of  a  leasehold 
house,  deposited  the  lease  with  B. 
as  a  security  for  a  debt.    C.  after- 
wards obtained  a  judgment  against 
A.,  and  sued  out  Bji^fa.     ITie 
sheriff  sold  some  of  A.'s  goods,  bat 
not  the  house,  and  returned  the 
writ:  whilst  the  writ  was  in  the 
sheriff's  hands,  D.  with  A.'s  con- 
sent, paid  the  debt  due  to  B,  and 
had  the  lease  deposited  with  him 
as  a  security  for  the  amount,,  and 
for  other  sums  due  to  him,  from 
A.    Held,  that  C.  having  allowed 
the  writ  to  be  returned,  without 
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requiring  the  sheriff  to  sell  the 
house,  had  no  priority  over  D. 
[fViUiamty.  Craddock]  -    -    313 

PRO  CONFESSO. 

1.  Mode  of  proceeding  to  take  a 
bill  pro  cofifeuo  against  a  defend- 
ant in  contempt  for  want  of 
answer,  and  who  is  in  custody  of 
the  Warden  of  the  Fleet.  [Bilkm 
V.  Bennett  and  Wife]   -    •    .     17 

3.  Where  a  defendant,  who  is  the 
only  defendant  absconds,  the  bill 
cannot  be  taken  pro  confesso 
against  him  under  1 1  Geo.  4,  and 
1  Will.  4,  c.  36,  on  motion,  but 
the  cause  must  be  set  down  for 
hearing.  [Turner  v.  Turner]  497 

3.  Course  of  proceeding  to  take  a  bill 

pro  confesso  under  the  above  Act, 

against  a  sole  defendant  who  has 

absconded.    [Baker  v.  Keen]    498 

See  Practicb,  4. 

PRODUCTION  OF  DOCU- 
MENTS. 
1.  The  object  of  the  suit  was  to  set 
aside  certain  long  leases  granted 
in  1740»  and  which  became  vested 
in  the  defendant,  who  had  made 
family  settlements  of  them,  which 
he  admitted  to  be  in  his  custody. 
Held  that  the  plaintiff  was  entitled 
to  a  production  of  those  settle- 
ments. [The  Attorney  gentral  v. 
EUison]^    ------    238 

3.  A  defendant  who  had  pleaded 
moduses  to  a  bill  for  tithes  filed 
by  the  rector's  lessee,  was  ordered, 
on  motion,  to  produce  all  the  do- 


cuments  in  his  possession  which 
had  belonged  to  a  former  lessee  of 
the  rectory,  and  also  all  the  other 
documents  in  his  custody  relating 
to  the  matters  in  dispute,  except 
those  which  tended  t^  show  the 
existence  of  the  moduses.  [Tom* 
Unson  V.  Booth]  -  -  -  -  461 
Sf^LiEN. — ^Plaintiff. 

PROVISIONAL  ASSIGNEE. 
See  Insolvent. 

REAL  ESTATE. 
See  Debtor  and  Creditor,  u — 

Fins. 

RECEIPTS. 

1.  An  owner  of  lands  in  the  parish 
is  a  good  witness  to  prove  the 
custody  of  old  receipts  for  mo- 
duses, alleged  to  be  payable  for 
his  lands,  notwithstanding  he  has 
agreed  to  contribute  to  the  costs  of 
the  suit.  [Tomlinson  v.  Lymer]  469 

3.  Old  receipts  for  tithes  and  mo- 
duses expressed  merely  to  have 
been  given  to  A.  for  sums  received 
of  him  by  B.  on  account  of  C. 
sufficiently  appear  to  relate  to  the 
parish,  it  having  been  proved  that 
persons  of  those  names  were  re- 
spectively, at  the  dates  of  the  re- 
ceipts, an  owner  of  lands  in  the 
parish,  and  curate  and  rector 
thereof:  and  such  receipts,  having 
been  found  by  A.  amongst  his  late 
father's  papers^  under  whom  he 
claimed,  are  admissible  in  evi- 
dence,  to    prove    the    moduses. 

[Ibid.] 470 
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RECEIVER. 

Receiver  granted  at  the  suit  of  a 
judgment  creditor,  of  the  office  of 
master  forester  of  a  royal  forest* 
[Blanchard  v.  Camthorne]  •     566 

See  Practice,  17. 

RECOVERY. 

By  a  marriage  settlement,  an  estate 
was  limited  to  the  husband  for 
life,  remainder  to  trustees  for  500 
yearsy  for  raising  younger  chil- 
dren's portions^  remainder  to  the 
sons  of  the  marriage  in  tail.  By 
an  agreement  indorsed  on  the  set- 
tlement before  its  execution,  and 
signed  by  the  husband  and  the  fa- 
ther of  the  lady,  it  was  agreed 
that,  if  the  lady  should  die  with- 
out leaving  issue  of  the  marriage, 
the  husband,  after  her  death, 
should  pay,  to  her  father,  600  /., 
and  that,  in  default  of  payment,  it 
should  be  raised  by  demise,  &c. 
of  the  term.  There  was  issue  of 
the  marriage  a  son  and  a  daugh- 
ter, the  latter  died  an  infant  in  her 
mother's  lifetime,  the  son  attained 
21,  and  suffered  a  recovery,  and 
he  also  died  in  his  mother's  life- 
time. Held  that,  notwithstanding 
an  estate  tail  had  vested,  in  the 
son,  before  the  600/.  was  raise- 
able,  the  recovery  did  not  defeat 
that  charge.  [Eales  v.  Conn]      65 

REHEARING. 
See  Evidence,  3. 


REMOTENESS. 
Testator  bequeathed  hia  residuary 
estate  to  trustees,  in  trust,  as  to 
one  third,  for  his  daughter  for  life, 
and  after  her  decease,  in  trust  for 
her  children,  and  to  be  paid  to 
them  on  attaining  25  ;  but  if  his 
daughter  should  leave  but  one 
child  her  surviving,  then  the  whole 
third  to  go  to  and  become  the  pro- 
perty of  such  only  child  upon  its 
attaining  25,  and  be  transmissible 
to  its  executors ;  but,  in  case  his 
daughter  should  leave  no  child  her 
surviving,  or  in  case  she  sliould 
leave  a  child  who  should  not  at- 
tain 25,  then  over.  Held  that  the 
bequest  to  the  children,  was  void  for 
remoteness.  [  Hunter  v.  Judd]  455 
See  Power  of  Sale,  1. 

REPORT. 

See   Examination.—-  Master's 
Certificate. 

RESIDUE. 
See  Construction,  2. 

RESTRAINT  ON  ALIENATION. 

1.  Testator  gave  a  sum  of  money  for 
the  separate  use  of  his  daughter,  a 
Jeme  sole ;  and  declared  that  she 
should  not  be  at  liberty  to  sell  or 
dispose  of  it,  and,  if  she  attempted 
so  to  do,  that  such  sale  should  be 
void.  The  daughter  afterwards 
married.  Held  that  the  restraint 
on  alienation  was  void,  there  being 
no  gift  over.  [Nexioion  v.  Reid]  141 
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2.  Bj  a  marriage  setttement  an  an- 
nuity for  the  life  of  the  wife's  mo- 
ther, was  assigned,  to  trustees,  for 
the  wife,  for  life,  remainder  for  the 
husband,  for  life,  remainder  for  the 
issue  of  the  marriage.  Provided 
that  if  the  husband  should,  during 
the  life  of  the  wife,  or  of  her  mo- 
ther, become  bankrupt,  compound 
with,  or  assign  his  effects  for  the 
benefit  of  his  creditors,  or  should 
do  any  act  with  a  view  to  charge 
the  annuity,  his  interest  should  be 
for  the  benefit  of  the  issue.  The 
husband,  after  his  wife's  deaths 
sold  an  annuity  to  one  of  the  trus- 
tees of  the  settlement,  and  signed 
an  unstamped  agreement  to  depo- 
sit the  settlement  with  him,  and 
authorizing  him  to  retain  the  an- 
nuity so  sold,  out  of  the  settled 
annuity.  Held  that  the  husband 
had  forfeited  his  interest  in  the 
settled  annuity.  [Stephens  v.  James] 

499 

REVERSION. 
See  Expectant  Hbir. 

REVIVOR. 
See  BitL  OF  Revivor. 

SALE  OF  REVERSION. 
See  Expectant  Heir. 

SATISFACTION. 
See  Parent  and  Child. 

SEPARATE  PROPERTY. 

See  Feme  Coverte. — Restraint 
ON  Alienation. 
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SCANDAL  AND  IMPERTI- 
NENCE. 

The  12th  of  the  New  Orders  does 
not  apply  to  affidavits  in  bank- 
ruptcy, which  have  been  referred 
for  scandal  and  impertinence.  [Ex 
parte  Chester  in  re  Yates}  *  12 
See  Errata,  324. 

SHIFTING  CLAUSE. 

W.  G,  by  his  will  dated  in  1775,  de- 
vised his  estates  to  his  nephew  for 
life,  with  remainders  to  his  first 
and  other  sons  in  tail  male*    T.  G. 
the  nephew's  eldest  son,  after  his 
father's  death,  suffered  a  recovery, 
and  limited  the  estates  to  himself 
for  life;  remainder,  subject  to  a 
term  for  securing  a  jointure  and 
raising  portions  for  his  youngier 
children,  to  his  first  and  other  sons 
in  tail  male.      S.  F,  by  his  will 
dated  in  1804,  devised  his  estates 
to  trustees,  in  trust  for  the  second 
and  subsequently  bom  sons  of  T.  G. 
in  tail  male :  provided  that,  if  the 
lands  devised  by  W.  G.  to  T.  G. 
in  tail  male,  should  descend  to  or 
devolve  upon  any  son  of  T.  G,  or 
any  heir  male  of  such  son,  and  the 
person  on  whom  those  lands  should 
descend  or  devolve,  should,  under 
the  trusts  of  bis,  S.  F/s  will,  be 
tenant  in  tail  male  of  his  estates,  so 
as  to  be  then  actually  in  the  pos- 
session or  receipt  of  the  rents  and 
profits  thereof,    then  his  estates 
should  be  in  trust  for  the  person 
who  would  be  entitled  to  his  estates 
X  X  4 


668 


I  N  D  £  X. 


under  hit  will,  if  the  person  on 
whom  W.  G.'s  estates  had  so  de- 
scended or  devolved,  were  dead 
without  issue.  T.  G.  had  three 
sons :  the  eldest  died  in  his  lifetime; 
then  T.  G.  died.  Held,  that  as 
W.  G.'s  estates  came  to  T.  G.'s 
second  son,  encumbered  with  the 
term^  S.  F.'s  estates  did  not  go 
over  under  the  shifting  clause. 
[Fazaherfy  v.  Ford]    -    -    -     390 

SHIP. 

1.  An  assignment,  by  the  owners  of 
a  ship,  of  freight  to  be  earned^  is 
good.  [DougUu  V.  RuueU]  -    594 

2.  A  part-owner  of  a  ship,  which  had 
been  let  to  the  East  India  Com- 
pany for  a  voyage  to  India,  after 
the  other  part-owner  had  expended 
a  large  sum  in  repairing  it,  and 
fitting  it  out  for  the  voyage,  ar- 
rested the  ship  by  process  out  of 
the  Admiralty  Court,  and  cmn- 
pelled  the  other  part-owner  to  give 
security  for  his  share:  the  ship 
afterwards  sailed  to  India,  and  re- 
turned home.  Held  that  the  part- 
owner  who  had  taken  the  security, 
was  not  entitled  to  any  share  of 
the  profits  of  the  voyage,  but  was 
bound  to  pay  his  proportion  of  the  I 
repairs  and  outfit.  [Davit  v.  /o4ii- 

*'<wi] 539 

See  Bankrupt,  5. — Debtor  akd 
Creditor,  6. 

SOLICITOR  AND  CLIENT. 
1.  The  plaintiff  was  trustee  for  sale 
of  real  estates.     I'he  decree  di- 


rected the  estates  to  be  sold,  and 
the  title-deeds  (which  were  in  the 
possession  of  the  plaintiff's  solicitor 
for  the  purposes  of  the  suit)  to  be 
deposited.  The  solicitor  refused 
to  produce  them,  and  o-1««t»H  a 
lien  on  them  for  his  costs  of  the 
suit;  but  the  Court  ordered  him 
to  deposit  them.  [^Baker  v.  Hai» 
derson'l    -------37 

2.  A  solicitor  whose  bill  had  been 
taxed  and  more  than  one  sixth 
taken  off,  brought  an  action  against 
his  client,  before  the  costs  of  tax- 
ation were  ascertained,  for  the 
amount  so  taxed ;  the  Court  grant- 
ed an  injunction  to  restrain  the 
action.    [Barr  v.  f^^iggins]   -  125 

3*  The  Court  has  no  jurisdictiou  to 
make  a  solicitor  responsible  for 
negligence  in  the  conduct  of  a 
suit.    IFrankland  v.  Lucas]     586 

SPECIALTY  DEBT. 
See  Debtor  and  Creditor,  i. 

SPECIFIC  PERFORMANCE. 

A.  being  entitled  to  nine  sixteenths 
only  of  an  estate,  agrees,  by  mis- 
take, to  sell,  the  entirety,  to  B. 
Semble  that  a  specific  performance 
will  not  be  decreed  as  to  the  nine 
sixteenths,  with  an  abatement  out 
of  the  purchase-money,  especially 
where  C.  has  a  lien  on  the  estate 
for  a  debt  which  would  exhaust 
nearly  the  whole  of  the  purchase- 
money.     [Wheatky  v.  Slade]     126 

See  Vendor  and  Purchaser,  4. 


I  N 

.  SUPPLEMENTAL  ANSWER. 

1.  The  defendant,  an  attorney,  mov- 
ed to  file  a  supplemental  answer 
to  deny  admissions  in  his  answer 
that  went  to  establish  the  plaintiff's 
case,  on  the  ground  of  having,  on 
examining  his  books,  discovered 
that  the  admission  ought  not  to 
have  been  made.  Motion  refused. 
[Greenwood  v.  Atkifuon]    -    -    54 

2.  Leave  given  to  file  a  supplemental 
answer  for  the  purpose  of  stating 
facts  which  the  defendant  had 
wished  to  state  in  his  original  an- 
swer, but  had  been  prevailed  upon 
to  omit,  by  the  mistaken  advice  of 
his  solicitor.  [Nail  v.  Punter]  474 

SUPPLEMENTAL  BILL. 

1.  After  an  original  cause  is  at  issue, 
the  plaintiff  cannot  file  a  supple- 
mental   bill    for    the  purpose  of 
changing  the  issue  raised,  by  ob- 
taining a  discovery  of  facts  and 
documents,  which  might  have  been 
introduced  by  amendment  into  the 
original  bill,  although  the  supple- 
ment a  bill  alleged  that  those  facts 
and  documents  were  not  known  to 
the  plaintiff  till  after  the  original 
suit  was  at  issue.     [Colclougk  v. 
Evans]    -------76 

See  Cromptonv.  Wombmell^  628. 

2.  If  a  plaintiff,  when  his  cause  is  in 
such  a  state  that  he  cannot  amend 
hisbill,  discovers  new  matter  which 
may  tend  to  show  that  he  is  en- 
titled to  the  relief  prayed,  he  may 


D  c  X.  66g 

file  a  supplemental  bill,  for  the 
purpose  of  putting  the  new  matter 
in  issue.     [Crompton  v.  fVomlnvelF] 

628 

SUPPLEMENTAL  EXAMIN- 
ATION. 

Where  in  an  examination  put  in  by 
two  co-executors,  it  was  stated  that 
their  receipts  had  been  jomt,  but 
it  appeared,  by  affidavit,  that  that 
statement  was  made  through  mis- 
take and  inadvertence,  and  that 
one  of  the  executors  had,  in  fact, 
received  nothing,  liberty  was  given 
to  him  to  put  in  a  supplemental 
examination,  to  correct  the  mis- 
take.   [Heioes  v.  Hewes]      -       1 

SURETIES. 
See  Annuity,*— Parties,  i. 

TENANCY  IN  COMMON. 

Bequest  to  A.  for  life,  and,  after  her 
decease,  to  her  children,  when  they 
arrived  at  21 ;  A.  had  two  child- 
ren, both  of  whom  attained  21. 
Held,  that  they  were  tenants  in 
common.      [fVoodgate  v.  Unwin] 
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TENANT. 
See  Landlord  and  Tenant. 

TENANT  IN  TAIL. 
Sec  Equity  ov  Redemption. 

TERRIER. 
See  Evidence,  4. 
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TITHES. 

1.  The  tithe-calf  is  the  tenth  in  order 
of  birth.    [Carrington  v.  Comock] 

217 

3.  In  a  suit  for  tithes  by  a  rector 
against  occupiers,  the  defendants 
pleaded  a  modus,  to  be  payable  to 
the  vicar  for  the  tithes  claimed. 
Held,  1st,  that  a  copy  of  the  vicar's  { 
endowment,  contained  in  an  old 
book,  recording  the  acts  of  former 
bishops  of  the  diocese,  was  admis- 
sible for  the  plaintiff,  (the  bishop's 
registry  having  been  searched,  for 
the  original,  without  success,)  and 
that  no  search  was  necessary,  either 
in  the  Augmentation  Office,  or  in 
the  vicar*s  house,  although  it  was  ex- 
pressed, in  the  instrument,  that  one 
part  of  it  was  to  remain  with  the 
vicar.  sd«  That  a  terrier  appear- 
ing to  be  signed  by  a  former  in- 
cumbent, who  was  both  rector  and 
vicar  of  the  parish,  and  whose  hand- 
writing was  proved,  and  by  the 
churcliwardens,  was  admissible,  for 
the  plaintiff,  though  it  was  pro- 
duced from  the  custody  of  an  in- 
dividual who  claimed  die  tithes  of 
a  particular  district  in  the  parish, 
and  not  from  the  usual  depositories. 
3d.  That  the  decrees,  but  not  the 
interrogatories  and  depositions,  in 
two  former  suits,  one  in  the  Exche- 
quer, and  the  other  in  Chancery, 
for  the  tithes  of  a  particular  farm 
in  the  parish,  but  which  was  not 
included  in  the  present  suit,  were 
admissible  for  the  defendants. 
\Twker  V.  WUkiM]     ...  241 
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3.  A  defendant  who  had  pleaded 
moduses  to  a  bill  for  tithes  filed  by 
the  rector's  lessee,  was  ordered^  on 
motion,  to  produce  all  the  docu- 
ments in  his  possession  which  had 
belonged  to  a  former  lessee  of  the 
rectory,  and  abo  all  the  other  do- 
cuments in  his  custody  relating  to 
the  matters  in  dispute,  except  those 
which  tended  to  show  the  exist- 
ence of  the  moduses.  \Tomlm90H 
yt.  Booth]    ---..-    461 

4.  A  modus  of  three  halfpence,  pay- 
able by  every  occupier  of  laud  in 
the  parish,  for  every  cow  kept  by 
him  within  the  parish,  in  lieu  of 
the  tithes  of  the  milk  and  calves  of 
such  cow,  is  good.  [  Tomlinson  v. 
Lymerl 467 

5«    Evidence. — Modus. Re- 
ceipts. 

TITLE. 

See  J  ODGMENT,  8.— Power  of  Sale. 
— Vendor  and  Purchaser. 

TITLE  DEEDS. 
See  Production  of  Documents. 

TRUSTEES. 
See  Vendor  and  Purchaser,  4. 

VENDOR  and  purchaser. 

I .  A  father,  tenant  for  life,  with  re- 
mainder to  his  son  in  tail,  joins 
with  his  son  in  conveying  the  es* 
tate  to  trustees  in  trust  to  sell,  and 
to  pay  30,000  /.  to  the  father  and 
the  residue  to  the  son :  and  it  was 
declared  that  the  trustees'  receipts 
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should  be  sufficient  discharges. 
The  trustees  contracted  to  sell  to 
defendant,  and  afterwards  judg- 
ments were  entered  up  against 
the  father.  Held  that  the  exist- 
ence of  the  judgments  was  no 
objection  to  the  title.    [Lodge  ▼. 

LyseUy'] 70 

fi.  A.  being  entitled  to  nine  sixteenths 
only  of  an  estate,  agrees,  by  mis- 
take, to  sell,  the  entirety,  to  B. 
SembUf  that  a  specific  performance 
will  not  be  decreed  as  to  the  nine 
sixteenths,  with  an  abatement  out 
of  the  purchase-money,  especially 
where  C.  has  a  lien  on  the  estate 
for  a  debt  which  would  exhaust 
nearly  the  whole  of  the  purchase- 
money.     [Wheatley  y,  Slade]  126 

3.  A  power  of  sale  is  not  void,  al- 
though the  exercise  of  it  is  not 
expressly  confined  within  the  line 
of  perpetuity.  [Biddle  v.  Perkins'^ 

135 

4.  Testator  devised  his  real  and  per- 
sonal estate  to  trustees,  to  be  sold 
for  the  benefit  of  his  children,  and 
directed  that  their  receipts  should 
be  sufficient  discharges.  The  chil- 
dren filed  a  bill  to  have  the  will 
established  and  the  trusts  per- 
formed. At  the  hearing,  the  bill 
was  dismissed  against  the  heir,  and 
the  Court  did  not  establish  the  will, 
but  made  a  decree  affecting  the 
personal  estate  only.  The  suit 
afterwards  became  abated,  and 
was  not  revived.  On  the  death 
of  the  surviving  trustee,  another 
suit  was  instituted  for  the  appoint- 
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ment  of  new  trustees :  which  was 
done.  The  new  trustees  then 
sold,  part  of  the  testator's  real  es- 
tates, to  the  plaintiff,  who  filed  a 
bill  for  a  specific  performance. 
Held,  that  the  former  suit  having 
been  dismissed  us  against  the  heir, 
without  the  will  being  established, 
DO  suit  was  pending  for  the  admi- 
nistration of  the  testator's  real 
estates ;  and  that  the  new  trustees 
had  the  same  power  of  giving  re- 
ceipts as  the  original  trustees  had. 
[Drayson  v.  PiKOcJc]  -  -  283 
See  EzpxcTANT  Heir. 

VESTING  OF  LEGACIES. 

1.  Testator  gave  all  his  real  and  per- 
sonal estate,  after  payment  of  debts 
and  legacies,  to  his  wife  for  life, 
and  directed  that,  at  the  end  of  12 
months  after  her  death,  1,000 /• 
should  be  laid  out  in  trust  for  his 
daughter  for  life,  and,  after  her 
decease  to  divide  the  capital 
amongst  her  children,  when  they 
should  attain  8 1 .  One  of  the  chil- 
dren attained  si  and  died  in  the 
lifetime  of  testator's  widow.  Held 
that  his  representatives  were  enti- 
tled to  a  share  of  the  1,000  L  [Coti- 
siM  V.  Schroder]      -    -    -     -     33 

2.  Testator  devised  real  estates  to  A. 
for  life,  remainder  to  B.  in  fee. 
And  he  gave  a  legacy  to  C,  to  be 
paid  to  her  by  B,  within  12  months 
after  A/s  death:  and  he  charged 
his  estate  with  the  legacy;  and 
appointed  A.  his  executrix.  C. 
died  in  A.'8  lifetime.    Held  that 
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the  legacy  did  not  lapse.  [Poole  y. 
Terry] 394 

WARD  OF  THE  COURT. 
fke  Infant,  3. 

WAREHOUSEMAN- 
See  Interplbadkr. 

WARRANT  OF  ATTORNEY. 
A  clergyman  granted  an  annuity^  and 
secured  it  by  a  conveyance  of  his 
benefice,  and  by  a  warrant  of  at- 
torney. Held  that  the  convey- 
ance was  void,  but  the  warrant  of 
attorney  good.  [Aberdeen  v.  NeW' 
land] S8i 


WILL. 

1 .  Testatrix  directed  that  her  land  at 
M.  should,  as  the  rents  became 
due,  be  equally  divided  amongst 
the  youngest  of  her  son's  children; 
the  son  left  four  daughters  (one  of 
whom  was  his  eldest  child),  and  a 
son.  Held  tliat  the  daughters,  in- 
cluding the  eldest,  took  an  estate 
in  fee  in  tlie  land,  it  appearing,  by 
the  context  of  the  will,  to  be  the 
testatrix's  intention  to  exclude  an 
eldest  son  only.  [Hall  v.  Luckup]  5 

a.  Testator  gave  1,000/.  to  his  natu- 
ral son,  and,  if  he  died  under  si, 
then  that  sum  and  the  residue,  to 
go  to  the  testator's  family:  and  he 
gave  the  residue  to  his  natural  son 
to  be  applied  as  above  directed. 
The  son  died  under  2 1  •  Held  that 
the  1,000  /•  was  part  of  the  residue, 
and  did  not  pa^  to  the  testator's 
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next  of  kin  as  a  legacy.    [Breaskur 
r.Dor]    ------     -ai 

3.  Testator  gave  all  his  real  and  per- 
sonal estate,  after  payment  of  debts 
and  legacies,  to  his  wife  for  life, 
and  directed  that,  at  the  end  of  1 2 
months  after  her  death,  1,000  A 
should  be  laid  out  in  trust  for  his 
daughter  for  life,  and,  after  her 
decease    to    divide    the    capifal 
amongst  her  children,  when  they 
should  attain  3 1 .    One  of  the  chil- 
dren attained  21  and  died  in  the 
lifetime  of  testator's  widow.    Held 
that  his  representatives  were  enti- 
tled   to   a  share  of  the   i^oooL 
[Cousins  V.  Schroder']        -    -    23 

4.  Bequest  to  A.  for  life,  and,  after 
her  decease,  to  her  children,  wAeo 
they  arrived  at  21.  A.  liad  two 
children,  both  of  whom  attained  21. 
Held  that  they  were  tenants  in 
common.     [IVoodgaie  v.    I/nm] 
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5.  Testator  bequeatlied  12^,000  2. 
stock,  to  trustees,  for  his  son  for 
life,  then  for  the  son's  wife  for  life, 
then,  unto  and  amongst  the  wife 
and  children  in  such  shares,  for 
such  interests,  &c.  as  the  son 
should  appoint,  and,  in  default  of 
appointment,  unto  the  children, 
equaUy,  and  if  there  should  be  no 
child,  then  to  the  son's  next  of  kin 
in  blood:  and  the  testator  be- 
queathed his  residue  to  his  said 
son  and  to  his,  the  testator's,  two 
other  children,  their  executors,  Ac 
equally :  and  directed  that  the  share 
of  his  said  son  should  be  held  by 
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his  trustees  for  the  benefit  of  him  I 
and  his  children,  upon  the  same 
trusts,  and  subject  to  the  same  li- 
mitations, &c.,  as  the  12,000/. 
stock,  but  that  the  son's  wife  sliould 
nut  take  any  interest  in  that  share. 
The  son  died  leaving  his  wife  sur- 
viving, but  never  having  had  a 
child.  Held  that  an  appointment 
made  by  the  son  of  part  of  the 
stock,  to  his  wife,  was  good ;  but 
that  tlie  son,  in  the  events  that  had 
happened,  was  not  entitled  to  the 
share  of  the  residue  absolutely,  but 
that  his  next  of  kin  in  blood  were 
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entitled  to  it.    [Houstaun  v.  Hous^ 

toun] -611 

See  Construction,  3,  8,  9.— Heir. 

— Legacy    and    Legatee. 

Power,   s. — Practice,  3.  6. — 
Vesting  ov  Legacies,  s. 

WINDOWS. 
See  Ancient  Lights. 

WITNESSES. 

See  Commission   to  Examine. — 

Evidence,  6,  7,  8. 

WOODS  AND  FORESTS  (COM- 

MISSIONERS  OF). 

See  Injunction,  1. 
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REPORTS  of  CASES  heard  in  the  House  of  Lords  upon  Appeals  and  Writs  of  Error,  ia 
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Tke  importance  to  the  Profestion  rf  having  regular  Reports  of  the  Cases  decided  in  the  last 
retort  must  be  so  obvious,  and  the  desideratum  which  exists  in  this  respect  so  well  known,  that 
it  might  appear  unnecessary  to  say  anything  by  way  of  notices,  were  it  not  for  this  peculiarity 
attending  the  present  publication,  that  it  forms,  perhaps,  the  first  instance,  as  far  as  it  ran- 
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